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NOTE. 


Tlifi  ,Itq>orter,  being  absent  from  Court  dnxing  the  wholA 
month  of  December,  1850,  requested  the  friendly  aid  ^ 
A.  IL  Lawrence,  Esq.  ;*  and  having' obtained  the  sanction 
of  the  Court  thereto,  now  takes  pleasure  in  expressing  his 
obligations  to  that  gentleman  for  bis  assbtance  in  preparing 
tiie  reports '  of  the  cases  which  were  argued  during  that 
month. 


THE   DECISIONS 


ov 


SUPREME  COUBT  OF  THE  UNITED  STATES, 


AT 


DECEMBER  TERM,   1850. 


SUCOH  GSATZ^S  EXSCUTOBS  AND  OTHSIS,  APPBLLAMTS,  V.  SaMUBL  M. 
COBBN  AlfD  ElBAZXE  L.  CoHBlf. 

When  a  deed  waa  executed  by  en  aged  woman,  the  lole  •oiriying  execntriz  of  her 
fioher,  wi^  power  under  Ithe  wUl  to  sell,  with  a  riowto  pat  an  end  to  along  hmilj 
Utfgatkm  in  which  loaie  Jadgmenti  had  been  obtained,  and  other  snitt  were  then 
eating,  and  who  owned  the  whole  or  nearlj  the  whole  of  the  residuary  intereit 
of  theeetale ;  and  the  settlement  was  made  with  deliberation,  and  under  advice 
of  basinets  friends,  and  the  considerttion  of  the  deed  was  a  sum  of  money  in  hand, 
with  a  stipulation  on  ihe  nan  of  the  grantee,  that  he  would  pay  orer  any  surplus 
which  the  lands  might  yield  after  paying  all  reasonable  expenses  and  legal  dauni, 
«-^  tfiis  deed  cannot  be  set  aside  on  me  fl;round  of  fraud. 

The  bill  below  must  be  dismissed,  unless  it  be  so  amended  as  to  indude  all  the  par- 
ties intmsled,  and  be  confined  to  a  claim  for  the  surplus  of  the  proceeds  of  the 
Unds,  after  paying  reasonable  expenses  and  legal  claims. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsylvania,  sitting  as  a 
court  of  equity. 

It  was  a  bill  filed  in  1839,  by  Samuel  and  Eleazer  L.  Cohen, 
dtizens  of  the  State  of  New  Jersey,  against  Simon  Gratz, 
Leah  Phillips,  and  twelve  other  persons.  It  was  a  bill  for  a  dis- 
covery against  Leah  Phillips,  surviving  executrix  of  Joseph  Si- 
mon deceased,  and  Simon  Gratz,  and  praying  also  that  a 
certain  agreement  and  deeds  executed  by  and  between  said 
Leah  and  Simon  might  be  annulled,  and  declared  fraudulent 
and  void,  and  that  Simon  Gratz  be  decreed  to  account,  &c. 

The  bill  involved  the  consideration  of  matters  and  accounts, 
commencing  in  1769,  and  continuing  down  to  the  time  when 
it  was  filed.  It  was  a  family  dispute  which  had  been  carried 
on  in  the  courts  of  Pennsylvania  for  a  number  of  years,  and 
reported  as  follows:  —  Gratz  v.  Phillips,  1  Binney,  588  (1809); 
Gratz  V.  Simon,  3  Binney,  474  (loll) ;  Gratz  v.  Simon,  5 
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Bioney,  564  (1813) ;  Gratz  v.  FbiUipe,  14  Serg.  &  Bawle,  144 
(1827);  Gratz  17.  PhilUpsetal^lP^Bep.  333  (1831);  Gratz  i;. 
PbilUps,  2  Pa.  B^p.  410  (1831) ;  Simon's  Execaton  v.  Gratz, 
2  Pa.  Sep.  412  (1831) ;  Cohen's  Appeal,  2  Watts,  175  (1834). 
This  narratiye  need  not  go  further  back  than  1804,  when 
Joseph  Simoni  a  merchant  or  trader,  and  resident  of  Lancaster, 
died.  Besides  other  children,  whose  interests  were  not  in- 
Yolved  in  this  controversy,  he  had  three  daiip^hteis,  Bliriam, 
Beliah,  and  Leah.  They  were  all  married.  Mniam  was  mar^ 
ried  to  Michael  Gntz,  Beliah  to  Solomon  M.  Cohen,  and  Leah 
to  Levi  Phillips.    Stqion  Ghutz,  whose  execators  were  the  ap- 

Bllants,  was  one  of  the  ^bildren  of  Miriam  and  Michael  Gratz. 
le  complainants  below,  ^and  appellees  hone,  were  the  children 
of  Beliah  Cohen.  At  the  time  of  Mr.  Simon's  death,  there 
were  unsettled  partnership  transactions  between  him  and  bis 
son-in-law  Michael  Gratz,  and  a  large  body  of  lands  was  beld 
by  them  in  common.  Suits  were  then  pending  between  them 
relative  to  these  transactions. 

By  the  will  of  Joseph  Simon,  26th  October,  1799,  he  dis- 
posed of  the  bulk  of  his  estate  as  follows. 

Art.  14.  He  ordered  and  directed  that  tiie  whole  residue  of 
his  estate  (to  be  invested  in  certain  stocks)  should  be  divided 
into  three  equal  shares,  and  one  part  of  the  proceeds  thereof, 
that  is  the  interest,  should  be  paid  to  his  dai^hter  Miriam  dur- 
ing her  life ;  one  tiiird  rart  of  the  proceed3  or  interest  thereof 
to  his  son-in-law  Levi  Phillip  and  Leah  his  wife,  during  their 
joint  lives  and  the  life  of  the  survivor  of  tiiem ;  and  tiie  re- 
maining third  part  to  his  daughter  Beliah  during  her  life. 

On  the  death  of  either  daughter,  her  share  of  uie  principal  to 
vest  in  her  issue,  to  take  as  purchasers  and  tenants  in  common. 
On  the  death  of  either  Miriam  or  Leah  without  issue,  the 
share  to  be  divided  among  the  children  of  Beliah  Cohen. 

By  Art  16,  Mr.  Simon  made  the  devise  to  Mrs.  Gratz  (IVC- 
riam)  dependent  on  a  release  of  certain  lawsuits  tiien  pending, 
and  m  the  event  of  no  such  release  he  gave  her  share  to  Mis. 
Cohen  and  Mrs.  Phillips. 

Of  this  will,  he  made  his  son-in-law  Levi  Phillips,  and  his 
daughters  Mrs.  PhiUips  and  Mrs.  Cohen,  executors,  with  full 
power  to  sell  real  as  well  as  personal  estate. 

By  a  codicil  in  December,  1802,  he  ezpredsly  revoked  the 
devi^  to  Mrs.  Gratz,  and  directed  ihe  devise  to  Mrs.  Phillips  to 
be  absolutely  one  half  of  the  principal  of  the  residue ;  the  legacy 
to  IVfrs.  Cohen  to  be  as  before, — the  interest  on  her  share. 

By  a  second  codicil,  9th  February,  1803,  he  provided  as 
follows:  — 

"  Whereas,  my  son-in-law  Levi  Phillips  has  continually  in- 
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formed  me  that,  when  I  bad  made  the  last  oodidl  in  my  last 
will  and  teBtament|-I  ought  also  at  the  same  time  to  hare 
made  the  jdteration  by  giving  my  daughter  Beliah  her  share 
in  the  principal,  instead  of  the  interest  of  the  principal  of  my 
residue,  which  would  make  hef  more  comfortable ;  therefore 
I  do,  by  this  instrument  of  writing,  authorize  and  give  full 
power  to  my  son-in-law,  Levi  Phillips,  as  being  one  of  my  ex* 
eciitprs  and  guardians  of  my  last  'mil  and  testament,  to  do  as 
he  thinks  requisite, — that  is  to  say,  by  giving  my  said  daughter 
Beliah  her  share  of  my  residue  in  the  principal  as  the  money 
comes  to  hand. 

^  In  witness  whereof^  I,  Joseph  Simon,  have  this  day  let 
my  hand  and  seal 

^Joseph  Simon. 

^  Lancaster^  February  9, 1803.'* 

Lfcvi  Phillips,  Leah  Phillips,  and  3eliah  Ck>hen  all  acted  at 
executors. 

In  1807,  Michael  Gratz  brougbt  a  suit  against  the  execnton, 
and  from  that  time  the  parties  were  continually  in  some  court 

After  the  death  of  Simon,  his  executors  proceeded,  to  sell  and 
dispose  of  his  lands,  from  time  to  time,  under  the  powers  vest- 
ed in  them.  In  a  large  number  of  these  tracts  of  land,  MQ- 
diael  Gratz  was  inter^ted,  by  virtue  of  a  declaration  of  trust 
given  by  Simon  in  his  lifetime,  and  of  daims  of  David  Franks 
(a  former  partner  of  Simon),  which  had  been  transferred  to 
Michael  Oratz ;  Simou  Gratz  vtras  the  a^ent  of  Michael  Gratz 
in  his  lifetime,  and  his  chief  acting  aoministrator  after  bis 
death. 

In  September,  1811,  Aficfaael  Gratz  died,  and  although  let- 
ters of  administration  were  granted  to  Simon  in  conjunction 
with  other  persons,  yet  he  was  the  chief  acting  administrator, 
and  appeared  to  transact  all  the  business. 

It  is  not  necessary  to  trace  the  progress  of  the  various  suits 
mentioned  in  the  commencement  of  this  narrative.  In  1832, 
Levi  Phillips  died,  and  on  the  29th  of  January,  1833,  Beliah 
Cohen  died,  leaving  Leah  Phillips  the  sole  surviving  execu- 
trix of  her  father,  Joseph  Simon. 

On  the  15th  of  February,  1833,  the  agreement  was  entered 
into  between  Leah  Phillips  and  Simon  Gratz,  which  it  was 
the  object  of  this  bill  to  set  aside  as  fraudulent. 

The  circumstances  attending  the  making  of  this  agreement 
are  thus  stated  in  the  bill :  — 

"^  Your  orators  further  show  unto  your  honors,  that  Solomon 
M.  Cohen,  their  father,  died  in  the  month  of  February,  1796, 
and  that  Beliah  Cohen,  their  mother,  died  on  the  29th  day  of 
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JaDnanr,  1833,  and  that  they,  and  their  brothers  and  sisters 
heretofore  named,  are  the  persons  mentioned  as  the  children 
of  his  daughter  Beliah  in  the  last  will  and  testament  of  Joseph 
Simon ;  that  the  papers  of  the  estate  of  the  said  Joseph  Simon 
were  in  the  possession  of  Levi  Phillips  at  the  time  of  his 
death;  that  the  said  Levi  Phillips  died  on  the  15th  day  of 
Jsmuary,  1832,  and  that  after  his  death  the  papers  of  the  said 
estate  were  in  the  possession  of  the  said  Leah  Phillips,  oiie  of 
the  executors  of  the  said  Joseph  Simon ;  that  during  the  year 
1832,  secret  interviews  took  place  between  Simon  Gratz  and 
Leah  Phillips,  executrix,  citizens  of  the  Commonwealth  of 
Pennsylvania,  with  the  view  of  depriving  your  orators,  and  the 
other  children  of  the  said  Beliah  Uohen,  oi  their  just  rights  un- 
der the  will  of  the  said  Joseph  Simon,  which  said  interviews 
were  concealed  from  the  said  Beliah  Cohen  and  her  family; 
and  your  orators  believe,  and  expressly  charge,  that  John  Moss, 
Isaac  Phillips,  Lyon  J.  Levy,  and  Isaac  B.  rhillips,  citizens  of 
the  Commonwealth  of  Pennsylvania^  were,  during  that  year 
and  afterwards,  aiding  and  assisting  the  said  Simon  dratz 
and  Leah  Phillips  in  their  design  to  appropriate  the  estate 
of  the  said  Joseph  Simon  to  the  said  Simon  Gratz  and  Leah 
Phillips^  and  deprive  your  orators,  and  their  brothers  and  sis- 
ters, of  the  said  estate  and  of  their  just  rights.  That  shortly 
after  the  decease  of  their  mother  a  fraudulent  agreement  was 
made  and  entered  into  between  Simon  Ghatz  and  Leah  Phil- 
lips, dated  February  15th,  1833,  a  copy  whereof,  marked  H, 
is  hereto  annexed,  and  which  your  orators  pray  may  be  taken 
as  part  of  their  bill;  the  object  of  which  said  agreement 
was  firaudulently  to  terminate  the  suits  then  pending  between 
the  surviving  executrix  of  the  said  Joseph  Simon  and  the  ad- 
ministrators of  Michael  Gratz,  by  agreeing,  consenting  to,  and 
causing  judgments  to  be  taken  against  the  estate  of  the 
said  Joseph  Simon,  to  the  manifest  injury  of  your  orators, 
and  their  brothers  and  sisters  hereinbefore  named,  interested 
as  aforesaid  in  the  said  estate;  and  the  further  object,  pur- 
pose, and  intention  of  the  said  agreement  was  fraudulently  to 
convey,  or  cause  to  be  conveyed,  to  the  said  Simon  Gratz  all 
the  real  estate  of  the  said  Joseph  Simon,  which  said  real  estate 
is  more  particularly  set  forth  in  a  schedule  hereto  annexed, 
marked  L,  for  a  consideration  entirely  inadequate,  and  known 
so  to  be  by  the  said  Simon  Gratz  and  Leah  Phillips,  and  to 
transfer,  without  an  adequate  consideration,  to  the  said  Simon 
Gratz  the  debts  due  to  the  estate  of  the  "said  Joseph  Simon ; 
and  that  the  said  Leah  Phillips  and  Simon  Gratz,  thea  well 
knowing  the  unjust  and  fraudulent  character  of  said  agreement 
and  the  inadequacy  of  the  consideration,  did  combine  and  con- 
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federate  with  others,  their  confederates,  to  defiraud  your  orators, 
and  their  brothers  and  sisters,  of  their  just  interest  in  the  estate 
of  the  said  Joseph  Simon.  And  your  orators  further  show  to 
your  honors,  that  the  said  agreement  was  concealed  from  your 
orators  and  the  other  children  of  the  said  Beliah  Cohen,  and 
was  first  discovered  by  them  on  the  13th  day  of  June,  1833,  it 
having  been  produced  on  that  day  by  Lyon  J.  Levy,  one  of 
the  confederates,  in  an  examination  of  the  said  Lyon  J.  Levy, 
-as  a  witness  before  Michael  W.  Ash,  Esquire,  an  alderman  of 
the  city  of  Philadelphia,  the  said  Lyon  J.  Levy  having  been 
subpoenaed  for  the  purpose  of  having  his  deposition  taken  in  a 
case  then  pending  m  ue  Orphan's  Court  of  Lancaster  Coun- 
ty;  that  the  first  knowledge  your  orators,  and,  as  they  verily 
lielieve,  any  of  the  children  of  the  said  Beliah  Cohen,  hsid  of  an 
arrangement  having  been  made  between  Simon  Oratz  and 
Leah  Phillips,  was  obtained  by  one  of  their  brothers,  Joseph 
8.  Cohen,  who,  on  the  23d  day  of  March,  1833,  was  informed 
by  Senjamin  Champneys,  Esquire,  who  had  been  and  was 
counsel  for  the  estate  of  Joseph  Simon,  that  he,  the  said  Ben- 
janain  Champneys,  had  received  from  Leah  Phillips  a  povtrer 
or  warrant  of  attorney  to  enter  judgment  for  the  plaintiffii  in  a 
suit  then  pending,  and  on  the  argument  Ust  of  the  Court  of 
Common  rleas  of  Lancaster  County,  between  Gmtz's  Admin- 
istrators, plaintiffs,  and  Simon's  Elxecutors,  defendants,  the 
copy  of  the  record  whereof  is  hereunto  annexed.  That  the 
said  Benjamin  Champneys  refused  to  show  the  said  power  or 
warrant  to  the  said  Joseoh  S.  Cohen ;  that  on  the*  morning  of 
the  25tii  of  March,  1833,  the  day  fixed  for  hearing  arguments 
in  the  said  Court  of  Common  Pleas  of  Lancaster  County, 
the  said  Joseph  S.  Cohen  attended  with  his  counsel,  James 
Hojddns,  Esquire,  and  Beah  Frazer,  Esquire,  at  the  openinff 
of  the  court,  and  filed  the  affidavit,  a  copy  whereof,  marked 
I,  is  hereto  annexed;  and  on  motion  of  Mr.  Hopkins,  the  said 
court,  after  considerable  resistance  on  the  part  of  John  R. 
Mon^omery  and  William  Monis,  Esquires,  counsel  of  Simcm 
Ghatz,  granted  a  rule  to  show  cause  why  Sarah  M.  Cohen 
and  others,  children  of  the  said  Beliah  Cohen,  and  interested  in 
the  estate  of  the  said  Joseph  Simon,  should  not  be  permitted 
to  come  in  and  take  defence  in  the  said  action,  as  appears  by 
the  said  rule,  a  copy  whereof  is  hereto  annexed,  marked  J, 
wbidi  raid  rule  was  duly  served  on  the  said  Leah  Phillips, 
surviving  executrix. 

^'  Your  orators  further  show  to  your  honors,  that  in  pursuance 

of  the  said  fraudulent  and  secret  agreement,  dated  the  15th  day 

of  February,  1833,  entered  into  between  the  said  Leah  Pjiillips 

and  Simon  Grats  at  the  instance  of  tiie  said  John  Moss,  Lyon 
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J.  Leyy,  and  others,  their  ooilfederates,  who,  when  discov- 
ered, your  orators  pray  may  be  made  parties  to  this  their  bill, 
with  apt  and  sufficient  words  to  charge  them ;  the  said  Leah 
Phillips,  surviving  executrix  as  aforesaid,  afterwards  delivered 
to  the  said  Lyon  J.  Levy  the  books  and  papers  belonging  to 
the  estate  of  the  said  Joseph  Simon,"  &c. 

The  answer  of  Leah  Phillips  to  this  part  of  the  bill  was  as 
follows:  — 

^  And  this  defendant  further  answering  saith,  that  in  the  year 
1832,  she  being  of  a  very  advanced  age,  being  then  in  her  six- 
ly-ninth  year,  of  infirm  health,  almost  totallv  blind,  and  in  very 
necessitous  pircumstanceS|.  was  determined  by  the  advice  of 
her  friends,  Isaac  B^  Phillips,  John  Moss,  and  Lyon  J.  Levy, 
to  make  a  settlement  of  long  pending  controversies  between 
the  estete  of  Joseph  Simon,  of  which  she  was  the  surviving 
representetive,  ana  of  Michael  Gratz,  which  she  believed  to 
be  represented  by  the  said  Simon  Ghratz,  and  also  to  make  sale 
of  such  lands  vested  in  her  under  the  will  of  said  Joseph  Si- 
mon as  the  said  Simon  Ghratz  might  be  willing  to  purchase. 
The  defendant  says,  that  her  object  in  proposing  the  arrange- 
ment was  to  terminate  controversies  which  she  was  unwilling 
and  unable  to  carry  on,  and  to  obtein  such  a  i^um  of  money  as 
would  relieve  her  from  embarrassment,  which  gave  her  great 
uneasiness;  the  said  defendant  then  and  still  believes,  that  in 
making  this  arrangement  she  prejudiced  the  rights  of  no  one, 
but  did  what  the  law  gave  her  perfect  authority  to  do ;  and  this 
defendant  answering  says,  that  in  the  month  of  October,  1832, 
she  addressed  several  notes  to  said  Simon  Gratz,  desiring  to 
confer  with  him  on  the  proposed  arrangement  and  purchase, 
and  that  she  had  several  interviews  with  hhn  at  her  own 
house,  and  at  his  counting-house,  and  that  she  entered  into  an 
agreement  with  him,  the  said  Simon  Gratz,  in  order  to  termi- 
nate the  pending  suits  above  referred  to,  and  made  a  convey- 
ance of  certain  lands  to  the  said  Simon  Gratz,  receiving  there- 
for the  sum  of  fifteen  hundred  dollars,  which  was  duly  paid 
on  and  after  the  execution  of  the  said  conveyance  and  agree- 
ment 

'^  And  this  defendant  further  answering  saith,  that,  with  a 
view  to  carry  isuch  conveyance  into  full  effect,  she  deposited 
with  Lyon  J.  Levy  a  trunk  of  papers,  being  the  same  which 
Joseph  S.  Cohen  had  as  aforesaid  fully  examined,  and  from 
which  he  had  selected  certain  papers  m  order  that  the  said 
Simon  Gnatz  should  examine  tne  same,  and  teke  therefrom 
such  papers  as  muniments  of  title  as  might  be  necessary  to 
carry  mto  full  effect  the  said  conveyance;  that  after  the  said 
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trunk  bad  lemained  some  time  in  the  said  Levy's  possessioiii 
it  was  retomed,  and  is  now  in  the  defendants  possession. 

^  And  this  defendant  forther  answering  saith,  that  she  admits 
it  to  be  trae  that  Levi  Phillips,  one  of  the  executors  of  Joseph 
Simon,  did  die  on  or  abont  tne  15th  of  January,  183^  and  that 
Beliah  Cohen,  an  executrix  of  Joseph  Simon,  did  depart  this 
life  on  or  about  the  29th  day  of  January,  1833. 

^  And  the  defendant  further  answering  saith,  that  there  were 
no  other  negotiations  between  this  defendaint  and  Simon 
Gratz,  during  the  life  of  Beliah  Cohen  or  afterwards,  than 
those  already  stated;  that  thev  had  for  their  object  the  final 
termination  of  controversies  between  the' estate  of  Michael 
Gratz  and  that  of  Joseph  Simon,  which  this  defendant  was 
neither  able  nor  wiUin^  to  continue,  and  the  conversance  of 
certain  lands  for  an  aoequate  consideration  to  be  paid  by  the 
said  Simon  Gratz  to  this  defendant  as  above  stated. 

^  That  the  negotiations  between  this  defendant  and  the  said 
Simon  Gratz  were  verbal,  and  took  place  partially  at  his  count- 
ing-hotLse  and  partially  at  her  house;  that  this  defendant  is 
tmable,  at  this  time,  more  precisely  to  state  what  conversaticm 
passed  between  her  and  the  said  Simon  Gratz,  nor  has  she 
copies  of  any  papers  which  were  executed;  that  there  were 
executed  an  agreement  for  the  termination  of  certain  pending 
suits,  and  two  deeds  of  certain  lands  in  Columbia  and  Lancas- 
ter Counties^  that  no  persons  took-part  in  such  ne^tiations 
but  herself  and  Simon  Gratz,  and  that  these  negotiations  were 
not  concealed  from  Beliah  Cohen  or  her  children. 

^  And  the  defendant  further,  answering  saith,  that  Simon 
Gratz  did  oedl  on  this  defendant  at  her  house,  in  Arch  Street, 
on  two  occasions,  onc^  at  the  time  of  the  execution  of  the  deeds, 
and  once  previoiudy,  though  th&  precise  period  of  the  first  call 
this  defendant  is  unable  to  state ;  that  tnis  first  call  was  not 
made  in  coDsequence  of  any  previous  notice;  that  Elkalah  M. 
Cohen  was  at  &is  defendant's  hous;  when  Simon  Gratz  called; 
that  Simon  Ghratz  did  not  then  disclose  the  object  of  his  call; 
that  he  did  not  state  he  was  not  aware  that  this  defendant  re- 
sided there ;  iha^e  had  not  before  called  there,  and  this  defend- 
ant is  not  aware  from  whom|  he  received  information  where  she 
resided. 

^  And  this  defendant  farther  answering  saith,  that  there  ware 
other  interviews  between  the  defendant  and  Simon  Gratz,  but 
whether  there  were  more  than  two,  and  whether  they  occurred 
before  or  after  the  death  of  Mrs.  Beliah  Cohen,  this  defendant 
is  unable  to  state ;  this  defendant  had  several  interviews  with 
Simon  Gratz  at  his  counting-house,  and  the  object  of  this 
defendant  in  going  to  Mr.  Gratz's.counting-house  was  to  relieve 
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him  of  as  much  trouble  as  poBsible,  in  a  matter  in  which  tiiit 
defendant  then  believed,  ana  still  believes,  he  was  doing  her  a 
kindness. 

^  And  this  defendant  farther  answering  saith,  that  she  has 
no  recollection  of  ever  stating  to  Elkalah  M.  Cohen,  when 
Simon  Ghratz  called  on  her,  that  she,  the  defendant,  had  no 
idea  of  seeing  Simon  Gratz,  and  was  as  much  surprised  at  his 
calling  on  her  as  Miss  Cohen  could  possibly  be;  nor  has  she 
anv  recollection  of  any  private  interview  between  herself  and- 
John  Moss,  at  any  time  when  Elkalah  M.  Cohen  was  at  ihis 
defendants ;  nor  is  she  able  to  say  how  soon  after  the  death 
of  Bellah  Cohen  this  drfendant  had  an  interview  with  Simon 
Gratz;  nor  more  particularly  to  state  what  passed  at  that  or 
any  other  interview  than  she  has  eheadj  stated. 

^  And  this  defendant  further  answenn^  saith,  that  five  hun- 
dred and  fifty  dollars,  part  of  the  consideration  of  the  said 
agreement  and  conveyance,  were  paid  to  this  defendant  by  K 
J.  Levy  and  the  rest  by  Simon  Gratz;  find  that  the  total 
amount  of  said  consideration  was  agreed  upon  by  and  between 
this  defendant  and  Simon  Gratz;  and  that  there  was  no  other 
consideration  of  the  same  than  the  s^d  sum  of  fifteen  hundred 
dollars,"  &c. 

The  agreement  itself  thus  entered  into  was  as  follows:— 

^  Acts  to  be  performed  by  Mrs.  Leah  Phillips,  surviving  ex* 
ecutrix  of  Joseph  Simon,  deceased:  — 

<<  1.  To  execute  deed  for  Michael  Gratz's  interest  in  unsold 
lands. 

^2.  To  direct  her  attorney  in  suit,  (in  the  Court  of  Com- 
mon Pleas  of  Lancaster  County,  of  January  term,  1822^  No. 
163,  —  Simon  Gratz,  Joseph  Gratz,  and  Jacob  Ghatz,  Admin- 
istmtors  of  Michael  Ghratz,  deceased,  v.  Levi  Ptiillips,  Leah 
Phillips,  and  B^liah  Cohen,  Executors  of  Joseph  Simon,  de- 
ceased. —  Amicable  action,  August  term,  1822,  award  of  ref- 
erees in  favor  of  plaintiffs  for  $2,967.34,  —  to  bring  up  the 
case  on  agreement,  then  permit  the  exceptions  to  be  overruled, 
and  the  award  Giffirmed. 

^  3.  To  settle  the  sum  due  on  the  sale  of  house  and  lots  in 
Carlisle,  in  judgment  in  Supreme  Court,  which  shall  be  sub- 
mitted to  the  auditors  to  report  thereon. 

"4.  In  the  suit,  Levi  Phillips,  Leah  Phillips,  and  Beliah 
Cohen,  Executors  of  Joseph  Simon,  deceased,  v.  Simon  Gratz, 
Joseph  Gratz,  and  Jacob  Gratz,  Administrators  of  Michael 
Gratz,  deceased.  —  In  the  court  of  Lancaster  County,  Septem- 
ber term,  1828.  No.  2.  —  Mrs.  Phillips  and  her  attorney  to 
direct  discontinuance  of  the  action. 
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*  6.  To  tranafer  all  her  interest  in  the  estate  of  Joseph  Simon 
to  Simon  Gtatz  for  the  sum  of  $  (this  blank  amomit  to 

be  fixed) ;  if  the  product  of  thb  shall  produce  a  sum  exceeding 
the  amount  of  the  above  judgments,  and  the  sum  to  be  paid  as 
a  consideration,  then  the  excess  io  be  paid  over  to  Mrs.  Leah 
Phillips. 

^  Iiie  blank  to  be  filled  up  with  fifteen  hundred  dollars ;  five 
hundred  dollars  in  hand,  five  hundred  dollars  in  one  year,  and 
five  hundred  dollars  in  two  years. 

^B.  Gratz. 

^Tebmurg  16,1033.'' 

In  the  subsequent  part  of  1883,  when  the  heirs  of  Beliah  Co- 
ben  acquired  a  knowledge  of  this  transaction,  they  applied  to 
the  State  court  in  the  county  where  the  letters  testamentary 
of  J.  ffimon's  estate  had  been  granted,  to  dismiss  Mrs.  Phillips 
from  her  trust  as  executrix.  But  the  court  refused  to  do  so, 
and  she  continued  to  be  executrix  as  long  as  she  lived. 

In  January,  1889,  as  has  been  already  stated,  the  complain- 
ants filed  their  bill  They  were  two  of  the  chUdren  and  heirs 
of  Beliah  Ck>hen ;  the  other  children  were  citixens  of  Pennsyl- 
vania, and  VTere  made  defendants. 

After  the  filing  of  the  bill,  but  before  answer,  Simon  Ghratx 
died,  and  after  putting  in  her  answer,  Leah  Phillips  died  also ; 
and  their  respective  refwesentatives  were  made  parties  by  bills 
of  revivor. 

The  bill  claimed  to  set  aside  the  agreement  and  the  deeds 
made  to  Simon  Gratz,  or,  if  the  court  would  not  grant  them 
that  reipedy  because  the  lands  had  passed  into  the  hands  of 
band  fide  purchasers  irom  Gratz,  then  that  Ghratz  should  be  de- 
creed to  account  fdr  the  value  of  them.  The  agreement  and 
the  deeds  made  in  pursuance  of  it  were  alleged  to  be  fraudu- 
lent on  two  grounds ;-» 

1st  As  between  the  parties  themselves,  because  advantage 
was  taken  of  the  necessities,  weakness^  and  ignorance  of  an 
old  woman,  to  obtain  a  transfer  of  the  whole  estate  confided  to 
her  -charge,  for  a  consideration  wholly  inadequate,  upon  a4 
agreement  approved  by  her! friends,  to  sell.no  more  than  her 
own  interest 

2d  As  against  the  children  of  Beliah  Cohen,  because  the  pur- 
chaser colluded  with  the  executrix  or  Irastee  in  making  a  fraud- 
ulent application  of  the  trust  property  to  her  own  use,  and  to 
pay  a  judgment  in  favor  of  the  purchaser,  to  the  payment  of 
which  the  complainants  and  their  property  were  not  bound  to 
contribute. 

The  defendants'  all  having  answered,  and  a^generai  replica- 
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tion  haying  been  filed,  much  evidence  vas  taken  upon  points 
which  it  is  not  necessary  ta  specify.  Amongst  other  proceed- 
infis  was  an  issue  at  law  to  'determine  the  vuue  of  the  lands. 

in  Oct6ber|  1847|  the  cause  came  on  for  argamelit  before 
the  Circnit  C!oart^  which  decreed  in  favor  of  the  complainants, 
and  that  the  execators  of  Simon  Gratz  should  pay  to  the 
children  of  Beliah  Cohen  the  one  half  of  what  Gratx  had  sold 
the  lands  for,  and  convey  "a  moiety  of  liie  unsold  part  Refer* 
ence  was  made  to  a  master  to  state  an  account,  &e.  Excep- 
tions were  taken  to  the  report  of  the  master,  some  of  which 
were  sustained  and  others  overruled.  The  final  decree  of  the 
court  was  as  follows :  — 

**  That  the  said  Louisa  Gratz,  Edward  Gratz,  David  Gratz, 
and  Isaac  Prince,  executors  of  the  last  will  and  testament  of 
Simon  Gratz,  deceased,  do  account  and  p^  to  Samud  M. 
Cohen,  Eleazer  L.  Cohen,  Sarah  M.  Cohen,  Rachel  M.  Cohen, 
Elkalah  M.  Cohen,  Abraham  M.  Cohen,  Joseph  8.  Cohen,  and 
Joseph  S.  Cohen,  administrator  of  Rebecca  M.  Cohen,  deceased, 
children  of  Beliah  Cohen,  deceased,,  the  sum  of  $9|415J39, 
with  interest  thereon  from  October  14,  1847,  and  cpsts;  and 
that  the  said  executors  shall  convey,  by  proper  and.  suffi- 
cient assurances  in  law,. the  one  moiely  of  toe  interest  of 
Joseph  Simon  in  all  that  certain  tract  of  land  dcQignated  in 
the  deed  of  the  3d  of  April,  1833,  from  Leah  Phillips  to  Simon 
Gratz  by  the  warran^  name  of -Samuel  Laird. 

^  Master's  costs,  $  100,  to  follow  the  decree.  Order  for  pay- 
ment accordingly,  29th  January,  1848." 

The  defendants  appealed  to  this  court 

The  cause  was  arfi:u^d  by  Mr.  Reed  and  Mr.  CXar/tsor^  for 
the  appellants,  and  Mff  Dallas  and  Mr.  Budd^  for  the  appel- 
lees. 

The  counsel  for  the  appellants  made  the  foUowiog  points :  — * 

I.  There  is  no  such  evidence  of  fraud  on  the  tart  either  of 
the  executrix,  Mrs.  Phillips,  in  making  the  sale  of  the  lands,  or 
of  Mr.  Ghratz  in  purchasing,  as  will  authorize  the  rescission  of 
the  contract 

II.  The  appellees,  children  of  Mrs.  Cohen,  are  in  no  way  in- 
jured by  the  agreement  between  Mr.  Gratz  and  Mrs.  Phillips, 
their  interest  either  as  heirs  of  their  motheir,  ot  under  the  will 
of  Mr.  Simon,  being  more  than  absorbed  by  the  judgment  of 
$7,916,  and  the  debt  of  Mrs.  Cohen  ($6,500)  as  executrix  to 
her  father's  estate. 

III.  That  Beliah  Cohen,  under  tne  last  codicil  to  Joseph 
Simon's  will,  took  an  absolute  estate,  and  not  an  estete  lor 
life,  and  Levi  Phillips  was  a  trustee  for  her.    Such  is  the  plain 


DECEMBER  TERM,  1850.  11 

Qrats's  Bzeculors  el  at  v.  Cohen  et  aL 

meaning  of  the  words  of  the  codicil.  ^  A  power  which,  by  the 
will,  the  party  is  required  to  execute  as  a  duty,  makes  turn  a 
tmstee  for  the  exercise  of  it,  and  allows  no  discretion  whether  he 
will  exercise  it  or  not  The  court  adopts  the  principle  as  to 
'trusts,  and  will  not  permit  his  negligence,  accident,  or  other  cir- 
cumstances to  disappoint  the  interest  of  those  for  whose  bene- 
fit he  is  to  execute  it**  Brown  v.  Higgs,  8  Ves.  674 ;  1  Stores 
Equity,  §  98;  2  lb,  §  1068;  Lindenberger  v.  Matlack,  4  Wash, 
C.  C.  R.  278;  Ck>ates'8  Appeal,^  2  Barr,  Penn.  State  Rep.  129. 
If  Beliah  Cohen  had  an  absolute  estate,  then  debts  -and  judg- 
ments against  her  bound  it,  and  the  learned  judge  erred 
in  saying  that  was  a  misapplication  of  trust  funds.  It  was 
an  application  of  funds  not  belonging  to  Beliah  Cohen's 
children. 

IV.  The  proceeds  of  the  lands  which  the  appellees  seek  to 
recover,  if  they  exceeded  the  amount  of  tha  judgment  referred 
to  in  the  acts  to  be  performed,  are  liable  to  a  daun  on  the  rart 
of  the  representatives  of  Mrs.  Phillips,  if  to  any  body.  The 
appellees  do  not  daim  under  her. 

V.  This  is  a  stale  demand  for  the  interference  of  a  court  of 
equity,  which  will  not  be  favored  In  1833,  when  this  alleged 
fraud  was  discovered)  and  the  plaintiffii  below  sought  redfess 
in  the  State  courts,  Simon  Gratz,  the  only  indhddufd  acquaint- 
ed with  the  details  of  these  perplexed  transactions,  was  in  full 
life  and  vigor.  In  1839,  when  the  bill  was  filed,  he  was  on  his 
death-bed,  and  died  in  July,  1839.  For  five  years  and  deven 
months  the  plaintiffii  slept  on  their  rights.  In  a  month  the 
statute  of  Pennsylvania  would  have  barred  the  daim  bv  ex* 
press  limitation.  Where  an  application  is  made  for  the  inters 
position  of  this  court,  and  there  has  been  lachjBs,  it  is  not 
necessarv  that  the  actual  limitation  fixed  by  the  statute  should 
apply.  This  is  well  settied.  Chohnonddey  v.  Clinton,  2  Jac. 
&  Walk.  141 :  ^  At  all  times  courts  of  equity  have,  upon 
general  prindples  of  their  own,  even  where  there  was  no 
statutable  bar,  refused  relief  to  stale,  demands  where  the 
fsitj  has  slept  upon  his  rights'*;  dted  with  approval^  IVGUer 
V.  IVrlotyre,  o  Peters,  66.  ft  is  a  simple  question,  sayn  Judge 
McLean,  ^'  Has  the  party  dept  on  his  rights  f  Coalson  v. 
Walton,  9  Peters,  83. 

The  doctrine  that  lapse  of  time  may  be  used  as  a  defence  m 
equity,  is  far  more  favored  than  formerly.  When  the  party  is 
dead,  probably  his  derks  and  agents  also  dead,  there  being  no 
one  who  can  give  any  explanation  of  a  paper,  or  show  how  it 
was  prepared,  and  under  what  circumstances,  this  doctrine  is 
espedally  favored.  White  v.  Pamther,  1  Knapp  (Privy  Coun- 
cil), 226. 
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It  is  a  most  important  element  where  a  party  sought  to  be 
affected  has  been  allowed  to  die,  and  executors  are  made  par- 
ties who  have  no  knowledge  of  the  original  transaction.  Ellison 
V.  MoiTat,  1  Johns.  Ch.  47. 
.  This  doctrine  is  applicable  to  cases  where  fraud  is  charged ; 
Prescott  t;.  Hubbell,  1  Hill,  Ch.  213 ;  and  this  where  the  party 
charged  is  considered,  as  in  this  case,  a  trustee  by  operation  of 
law,  though  it  might  not  be  as  between  a  direct  trustee  and 
his  cestui  que  trust,  Decouche  v.  Savetier,  3  Johns.  Ch.  190. 
Where  a  party  is  chargeable  with  laches  to  the  extent  of  the 
statute  of  limitations,  he  must  state  in  his  bill  that  the  discov- 
ery of  the  fraud  was  within  the  limitation.    1  Hill,  Ch.  214. 

In  Carr  v.  Chapman,  5  Leigh,  185,  Lord  Camden's  doctrine 
in  Smith  v.  Clay,  3  Bro.  Ch.  640,  was  cited  with  approval: 
^  Nothing  can  call  this  court  into  action  but  conscience,  good 
faith,  and  reasonable  diligence;  when  this  is  wanting,  this 
court  is  always  passive  ^ ;  and  it  is  on  these  principles  courts 
of  equity,  though  they  have  adopted,  are  not  tied  down  by, 
statutes  of  limitation.  A  shorter  period  of  time,  accompanied 
by  gross  negligence  and  acts  of  abandonment  by  those  having 
an  interest  and  competent  to  assert  their  rights,  will  bring  their 
case  within  Lord  Camden's  principles.  If  the  court  saw  that 
it  was  called  on  to  do  injustice,  it  would  not  move,  however 
strong  in  point  of  original  ri^ht  the  claim  might  be.  So  in 
Wagner  t;.  Baird,  7  Howard,  234 ;  and  Bowman  v.  Watheui,  1 
Howard,  189. 

In  McKnight  v.  Taylor,  1  Howard,  168,  the  statute  of  limit- 
ations was,  as  here,  within  a  few  months  of  coming  into  oper- 
ation, yet  plaintiffs  were  concluded  by  laches ;  there  must  be 
reasonable  diligence  to  call  into  action  the  power  of  this  court 
There* is  difficulty  which  the  law  recognizes  in  doing  justice, 
when  the  original  transaction  has  become  obscure  and  evidence 
may  be  lost 

To  the  same  effect  are  Piatt  p,  Vattier,  9  Peters,  416,  and 
Philipb  '.  Belden,  2  Edw.  1.  Equity  gives  effect  to  relatively 
short  Japse  of  time,  discouraging  claims  not  promptly  made, 
especial^  where  there  is  no  personal  disability  or  other  im- 
pediment 

No  court  has  been  more  emphatic  in  its  language  favoring 
lapse  of  time  than  this  court  Prevost  v.  Gratz,  6  Wheaton, 
481 :  ^  Length  of  time  necessarily  obscures  all  human  evidence, 
and  it  thus  removes  from  the  parties  all  immediate  means  to 
verify  the  nature  of  the  original  transaction ;  it  operates  by  way 
of  presumption  in  favor  of  innocence  and  against  any  imputa- 
tion of  fraud.  Fraud  or  breach  of  trust  ought  not  to  be  lightly 
imputed  to  the  living,  for  the  legal  presumption  is  the  other 
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'Way;  and  as  to  the;  dead,  who  are  not  here  to  answer  for  them- 
sdvesi  it  would  be  the  height  of  injustice  and  cruelty  to  4is- 
torb  their  ashes  and  violate  the  sanctitv  of  the  grave,  unless  the 
evidence  be  clear  bevond  a  reasonable  doubt"  Also  to  the 
same  effect,  and  that  laches  or  lapse  of  time  may  be  resorted  to 
as  a  defence  on  the  evidence  without  beinff  jdeaded,  Giles  v. 
Baremore,  5  Johns.  Ch.  550 ;  Baker  v.  Biddle,  1  Baldwin,  417. 

For  the  general  doctrine  as  to  stale  demands  in  equity,  and 
the  effect  of  parties  not  promptly  asserting  their  rights,  see  Sals* 
bury  V.  Bagott,  2  Swanst  613 ;  Beckford  v.  Wade,  17  Ves.  97 ; 
Andrew  v.  Wrigley,  4  Bro.  Ch.  125 ;  Brown  v,  Deloralne,  3  Bra 
Ch.  639 ;  Hovenden  v.  Annesley,  2  Sch.  &  Le£  629 ;  Hercy  9. 
Dinwoody,  4  Bro.  Ch.  268;  Wych  v.  East  India  Co,  3  P. 
Wms.  309;  Pickering  v.  Lord  Stamford,  2  Yes.  582^;  Christo- 
phers i;.  Sparke,  2  Jac  &  Walk.  223. 

As  a  rule,  the  statute  of  limitations  does  not  operate  in 
cases  of  trust  or  ^ud,  but  as  soon  as  fraud  is  discovered  it 
begins  to  rise.     Waniberzee  v.  KenneHy,  4  Desaus.  479. 

in  Veazie  v.  Williams,  3  Story,  629,  there  were  five  years  and 
a  half  between  the  sale  alleged  to  be  fraudulent  and  the  filing 
of  the  bill  to  avoid.it,  and  the  court  held  the  lapse  of  time  to  be 
a  bar,  because  by  time  the  evidence  as  to  the  original  transac* 
tion  had  been  obscured.  A  court  of  equity  should  never  be 
active  in  granting  relief  where  the  circumstances  are  of  such  a 
nature  as  that  it  may  become  the  instrument  of  as  much  in- 
justice as  it  seeks  to  redress.  To  the  same  effect,  Gould  t;. 
Gould,  3  Story,  516. 

The  circumstances  from  which  the  laches  in  this  case  are 
deduced  are  very  flagrant  Five  years  and  eleven  months 
were  allowed  to  elapse  after  the  discovery  of  the  alleged  fraud. 

If  the  judgment  of  $  7,916,  in  favor  of  Gratz's  .^ulministra^ 
tors  t;.  Simon's  Executors,  .was  a  lien  on  the  real  estate,  the 
Cohens  waited  till  that  lien  had  expired,  which  it  did  in  five 
years,  or  1838.  Thev  never  charged  a  fraud  whilst  Simon 
Grratz  was  in  life  and  health. 

The  first  allegation  of  the  plaintiffs  is  in  J.  S.  Cohen's  affi- 
davit at  Lancaster,  25th  March,  1833,  within  a  month  of  the 
date  of  the  agreement  In  this  there  is  no  averment  of  fraud 
in  either  Leah  Phillips  or  Simon  Gratz.  The  most  is  an  im- 
plication X){  such  fraud. 

In  the  letter  of  the  Cohen  family  to  the  administrator  of 
Michael  Gratz,  dated  29th  March,  1833,  the  same  guarded  and 
doubtful  phraseology  is  used,  but  there  is  no  averment  of  fraud. 
So  in  the  affidavit  of  8th  April,  1833. 

In  the  affidavit  of  J.  S.  Cohen,  of  29th  July,  1833,  no  fraud 
is  charged,  the  strongest  word  being  <<  collusion." 

VOL.  XI.  2 
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No  aTermeiit  of  fraud  was  made  tiD  tfaia  bill  was  filed  in 
Jairaaiy,  1839;  and  then,  as  abore  stated,  Sfanon  Giakx  was 
iB,  and  he  died  before  his  answer  oooM  be  prepared.  Ifc  will 
be  remembered  that  the  inrinoations  of  coDinioii  in  these  affi* 
dayits  were  promptly  met  by  coonter-affidaTitB  from  Leah 
Phillips,  to  which,  as  wdl  as  to  her  answer,  the  court  are  per- 
tacolailY  refened. 

Of  tnis  gross  la^es  of  neail^  six  years,  the  leamed  JQ<%e 
took  no  other  notice  than  in  saymg,  tbit  it  was  to  be  lanMHted 
that  Bfr.  Gratz  died  before  his  answer  was  prepared.  In  this 
omisncm  it  is  sobmitted  that  he  ened.  The  depositioa  of  Bfr. 
Gratz  is  no  equiralent  to  an  answer  to  the  Tazioi»  and  specific 
aH^ations  of  tiie  plaintiffB'  bilL 

Had  the  plaintifts  interposed  at  imoe  on  the  ^seorefy  of  the 
imputed  frand,  or  at  any  time  short  of  six  years,  or  far  fire 
jrears  and  deren  months,  the  lands  would  not  hare  been  aclUL 
The  jdainti&  lay  by  till  the  lienof  the  JQdgm€artwasgone,aBd 
the  lands  disposed  of  at  great  troable  and  by  great  e£rt,  far  it 
is  manifest  that  nothing  but  the  greatest  exertion  and  constant 
snperriaon  by  Hr.  Gratz  and  Us  agents  could  hare  diyoeed 
of  them  to  ewesk  moderate  adTantsge. 

The  argument  of  the  counsd  far  the  appdlees  consisted 
diiefly  in  an  examination  of  the  eridence,  to  snow  that  the  de- 
cree of  the  CIrcnit  Court  was  correei  A  great  part  of  this  tes- 
timony has  been  necessarily  omitted  in  the  statem^it  of  the 
case,  and'ttie  argument  drawn  from  it  caimot  tiierefore  be  con- 
denaed.  The  authorities  cited  by  the  counsel  were  the  fal- 
lowing. 

Kmon  Gretz  was  not  a  bami  fide  purdiaser  without  notice 
of  his  grantor's  breach  of  trust,  and  his  rcpiescntatives  were 
rightfuUy  decreed  by  the  court  to  be  trustees  for  the  benefit  of 
tte  Cohens,  and  diarged  with  the  value  of  the  lands  so  wrong- 
fiolly  obtaineid. 

"  Courts  of  equity  will  decree  a  trust  ta  ignittM  against  a 
party  Who  purchases  trust  property  in  violation  ^  the  olnects 
of  the  trust,  and  will  force  trc  trust  upon  the  conscience  of  the 
guilty  party,  and  compel  him  to  hold  the  property  sul]ject  to  it 
in  the  same  manner  as  the  trustees  hdd  it"  1  Story's  Equity, 
395-403. 

Scott  9.  l^ler,  2  IXdreitt,  725 :  "  tf  one  concerts  with  an  ex- 
ecutor or  legatees,  by  obtaining  the  testator's  effects  at  a  nom- 
inal price,  or  at  a  fraudulent  undervalue,  or  by  applying  tiie  real 
estate  to  the  purchase  of  other  subjects  Ux  his  own  behoof^  or 
m  extinguishing  the  private  debt  of  the  executor,  oi  in  any  oth- 
er manner,  contrary  to  the  duty  fA  the  office  of  tiie  executor, 
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such  ooDoert  will  inyoWe  the  seemiog  pmohaaar,  or  his  pawiieei 
and  make  him  liable  for  t)^  foil  value.''  .2  Story's  JBqoitry 
4  1257. 

Hill  V.  Simpsoii,  7  Ves.  jr.  152:  ^  Transfer  by  an  exeoator, 
a  dear  misapjdidation  of  assets  immediately  8i%er  the  death, 
to  secure  a  aebt  of  the  execotpr.  an^  fntore  advances,  mder 
dicomstances  of  gross  n^^igence,  tiiongh  not  direcfc  firaadf  set 
aside  by  general  legatees. - 

IFLeod  V.  Drammond^  17  Ves.  jr.  169.  liord  Eldon  coaoms 
in  the  opinion  expressed  by  the  Master  of  the  Rolls,  in  Hill  v. 
Simpson,  tlutt  a  gencnral  peconiary  or  residuary  legatee  had  the 
right  to  follow  the  assets.    1  Story's  Equity,  424 

Wonakyv.  Wmnley,  8  Wheat  421;  <<  Wherever  the  pur^ 
diaser  is  affected  with  notice  of  fa<^-which  in  law«eonstitute 
a  farcMioh  of  trust,  the  sale  is  void  as  to  him,  and  a  mere  goseral 
denial  of  all  knowledge  of  fraud  will  not  avail  him,  if  the  tmns- 
action  is  such  as  a  court  of  equity  cannot  sanction.''  ftoe  also 
Bfechanios'  Bank  v.  -Seaton,  1  Peters,  ^09. 
•  The  appellants'  allegation  of  laches  is  not  susteined  by  tiie 
evidence,  nor  do  their  authorities  justify  the  use  to  which  they 
are  applied.  A  comparison  between  the  £eicts  of  this  cisse  and 
those  o[  the  dedsions  referred  to,  will  show  that  the  lapse  of 
time  which  prevented  the  interposition  of  courts  of  eqiu^  far 
exceeded  that  which  is  here  the  ^und  of  complaint,  and  did 
not  admit  of  the  explanations  which  excuse. the  compamtivdv 
brief  delay  in  the  complainants  in  seeking  a  redress  for  their 
wrongs  in  a  federal  court 

An  examination  of  the  following  leading  cases,  dted  by4he 
appellants,  will  show  what  the  courts  have  considered  as  stale 
cudms. 

In  Prevost  v.  Grats,  6  Wheat  481,  it  was  determined  that 
the  lapse  of  forty  years,  and  the  death  of  all  the  originid  parties, 
was  sufficient  to  presume  the  discharge  and  extin|;nishinent  of 
a  trust  proved  once  to  have  existed  by  strong  circumstances. 
Tins  was  in  analogy  to  the  rule  of  law,  which,  after  a  lapse  of 
time,  presumes  the  payment  at  a  debt,  surrepder  of  a  deed,  and 
extinguishment  of  a  trust 

Cholmonddey  v.  Clinton,  2  lac.  &  Walk.  1.  It  was  held  that 
ladies  and  non-daim  by  the  owner  of  an  equitiMe  estate,  uli- 
der  no  disability,  for  twenty  yean^  where  there  has  been  no 
fraud,  will  constitute  a  bar  to  equitable  relief,  by  analogy  to 
the  statute  of  limitations. 

Miller  v.  BFIntyre,  6  Peters,  65.  «  At  least  tweniy^tix  yean? 
says  Judge  McLean,  "dapsed  after  the  adverse  possesdaa 
was  taken  by  the  defendants,  before  suit  was  brought  against 
Aem  by  the  com^ainants,  and  nineteen  years  from  the  <  * 
of  their  ancestors)' 
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Coolson  t;.  Walton,  9  Peters,  63.  Notwithstanding  a  delay 
of  more  than  ihirip  years  in  the  institntion  of  the  sniti  the 
court  did  not  consider  that  lapse  of  time,  under  the  dicom- 
stances  of  the  case,  should  operate  against  the  right  set  up  by 
the  complainants  to  have  the  specific  execution  of  a  contract 

Baker  v.  Biddle,  1  Baldwin,  419.  «<  The  act  of  limitation,'' 
says  Judge  Baldwin,  ^<  has  twice  run  over  the  plaintifTs  claim, 
and,  being  barred  at  law,'^we  can  see  no  eqnitaUe  circumstan- 
ces to  take  it  out  of  the  rule.'' 

Piatt  V.  Vattier,  9  Peterp,  416.  ^  'Xlmie  Has  been,"  say  tne 
court,  *^  a  clear  adverse  possession  of  thirty  years  without  the 
acknowledgment  of  any  equity  or  trust  estate  in  Baitte,  and  no 
circumstances  are  stated  in  the  bill,  or  shown  in  evidence,  which 
overcome  the  decisive  influence  of  such  an  adverse  possession." 

AFKnight  v.  Taylor,  1  Howard,  167.  **  In  relation  to  this 
daim,"  says  Chief  Justice  Taney,  ^  it  appears  that  fdneteen 
years  and  three  months  were  suffered  to  elapse,  before  any  ap» 

EUcation  was.  made  for  the  execution  of  the  trust  bv  which  it 
ad  been  secured.  No  reason  is  assigned  for  this  delay ;  nor 
is  it  alleged  to  have  been  ooeasioned  in  any  degree  by  obsta- 
cles thrown  in  the  way  of  ih»  appellant  As  the  recora  stands, 
it  would  seem  to  have  been  the  result  of  mere  negligence  and 
laches." 

Oould  V.  Gould,  3  Stcnry,  016.  Hie  delay  was  for  nineteen 
years. 

Veazie  v.  Williams,  3.Btory,  631,  has  no  analogy  to  the 
present  case,  and  was  reversed  in  8  Howard,  134 ;  there  was 
no  fraud  imputed  to  the  defendants,  and  the  plaintifl^  says 
Judge  Story,  (pp.  631,  632,)  ^  is  not  now  at  liberty  to  shift  his 
ovm  loss  upon  the  defendants,  or  to  make  them  responsible  for 
the  misdeeds  of  Head,  to  which  they  were  not  partie9,  and 
whom  the  plaintiff  has  been  content  to  release  from  all  respon- 
sibiUty." 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the  court 
In  this  case,  the  plaintifls  in  the  court  below,  as  children  of 
Solomon  and  Belian  Cohen,  and  grandchildren  of  Joseph  Si- 
mon, claimed  an  interest  in  certain  lands  which  had  been  con- 
veyed to  Simon  Ghratz  by  Mrs.  Phillips,  the  surviving  execu- 
trix of  Joseph  Simon. 

.  That  conveyance  was  alleged  to  have  been  Iraudulent,  and 
the  plaintiffs  prayed  that  it  be  set  aside,  and  Simon  Gratz  be 
requnred  to  account  for  any  sales  and  rents  of  the  land.  The 
court  below  decreed  that  the  conveyance  was  void  for  fraud ; 
vet,  as  the  lands  had  been  bought  of  Gratz  since  by  innocent 
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pcudiaflen,  dedined  to  set  it  aside,  bot  ordered  the  respondent 
to  pay  over  tbo  foil  value  of  the  lajkis,  and  without  any  deduc- 
tion tor  debtSi  advancesi  or  expenses. 

This  is  an  appeal  from  that  decision ;  and  in  order  to  deter- 
mine whether  evidence  enough  exists  to  show  that  fraud  was 
practised  by  either  of  ^e  parties  to  the  conveyance,  as  it  is 
charged  on.both  of  them,  it  will  be  necessary  to  ascertain  how 
the  lands  were  situated,  and  the  relation  to  them  in  which  the 
grantor  and  grantee,  as  well  as  the  plaintiflb,  then  stood 

Somef  time  prior  to  1804,  Joseph  Simon  and  Michael  Gratz 
purchased  in  partnership  large  tracts  of  land  in  Pennsylvania, 
the  title  deeds  running  to  uie  former  alone,  under  an  agree- 
muKt  to  account  to  the  latter  for  half  the  moceeds.  As  sales 
of  them  were  ma^  from  time  to  time,  difficulties  and  litiga- 
tion arose  between  them  as  to  the  proceeds,  extending  even  to 
eiffht  reported  cases  in  the  courts  of  Pennsylvania,  and  all  of 
wnich  B^feKt  to  have  been  decided  against  Simon. 

He  complained  much  that  Ghratz  had  obtained  from  utin 
more  than  ne  was  entitled  to.  Accordingly,  when  Simon  made 
his  will  and  died  in  1804,  he  forbade,  by  the  last  codicil,  any 
portion  of  his  estate  going  to  Michael  Gratz  or  his  wife  Min- 
am,  who  was  the  daughter  of  Simon,  and  did  not  make  either 
of  Uiem  executors  on  his  estate.  But  be  appointed  Levi  Phillips 
and  wife,  the  latter  being  another  daughter,  and  Mrs.  Ck>hen,  a 
third  daughter,  executors.  At  first  he  bequeathed  one  third  of 
the  income  of  the  residue  of  his  estate  to  each  daughter,  but 
by  the  codicil  increased  Mrs.  Phillips's  and  Mrs.  Cohen's  share 
each  to  one  half  of  the  principal,  and,  withdrawing  Mrs.  Gmtz's 
share,  empowered  Levi  Philbps  to  give  to  Mrs.  Cohen  the  pin- 
dpal  rather  than  the  interest,  or  income.  At  the  death  of  either 
daughter,  her  share  was  to  vest  in  her  children,  as  tenants  in 
common.  He  gave  to  bb  executors,  and  the  survivors  of  them, 
full  power  to  s^  his  real,  as  well  as  personal  estate. 

Some  suits  between  Simon  aad  Michael  Gratz  in  relation 
to  their  partnership  proper^  were  pending  at  the  death  of  the 
former ;  others  were  soon  after  brought,  and  others  still,  as  sales 
of  the  land  were  made  by  the  executors,  and  recoveries  were 
had  ii^some  of  them  for  portions  of  what  Simon  and  they  had 
sold.  By  the  death  of  Mj.  Phillips  in  1832,  and  of  Mrs.  Cohen 
in  January,  1833,  Mrs.  Phillips  had  become  the  sole  surviving 
executrix,,  and  she  in  February,  1833,  proposed  to  Simon 
Gratz,  executor  of  Michael  Gratx,  to  make  a  final  settlement 
of  the  claims  on  his  part  against  tiie  estate  of  Joseph  Simon. 
At  that  time,  Simon  Gratx  neld  unsatisfied  a  judgment  against 
Levi  Phillips  and  Blrs.  Cohen,  which  bad  been  recovered  in 
1881  for  $7,916.73. 

«• 
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They  bad  not  been  called  ^  Ezecoton  of  Simcm  **  in  tiie 
declaration,  bnt  the  sabject-matter  of  the  action  was  con- 
nected with  his  estate,  and  with  the  proceeds  of  tudes  of  the 
partnership  lands. 

There  was  another  action  pending,  which  was  brought  by 
.  Gratz's  Executors  against  Simon's  Execntors,  in  which  an 
award  had  been  made  to  Oiatz  for  $  2y967|  bat  ^^^xoeptions  had 
been  taken  to  it,  not  yet  acted  on« 

At  that  time,  too,  Mis.  Cohen  had  received  from  Simon's 
estate,  as  early  as  1812,  $  1,008,  which,  with  interest  to  1833, 
amounted  to  near  $  6/SOO,  and  none  of  it  had  ever  been  re- 
funded by  her. 

In  this  state  of  things  the  inqniry  arises,  whether,  in  the  pio- 
posals  by  Mrs.  Phillips,  the  negotiation  for  a  settlement,  and  the 
conveyance  of  tiie  uinds  to  uratz  nnddr  the  conditions  and 
drcnmstances  of  tiie  case,  fraud  is  manifest  so  as  to  iustify  the 
rescinding  of  that  conveyance,  or  if  not,  because  the  land  b 
now  in  the  hands  of  innocent  purchasers  from  Gratz,  to  make 
the  latter  account  for  its  whole  value  as  if  the  sale  to  him  had 
been  void.  In  deciding  this  question,  let  us  look  first  co  the 
terms  and  circumstances  of  the  agreement 

She  stipulated,  in  relation  to  the  suit  then  pending,  to  have 
the  exceptions  overruled,  and  the  award  confirmed  for  $  2,967. 
She  agreed  further  to  discontinue  a  suit  of  doubtful  merits  pend- 
ing by  Simon's  Executors  against  S.  Gratz  et  aL,  Executors  of 
Auchael  Gratz,  and  also  as  executrix  to  convey  to  S.  Gratz  all 
the  unsold  lands  of  the  partnership,  and  all  her  own  personal 
interest  in  Joseph  Simon's  estate.  On  the  part  of  S.  Gratz, 
he  agreed  to  pay  her  $  1,600  cash,  —  though  nothing  is  said  in 
the  writing  as  to  the  release  or  discharge  of  the  judgments 
against  Joseph  Simon's  executors  or  other  claims  by  S.  Gratz; 
but  they  thus  became  virtuallv  discharged,  as  all  the  remaining 
estate  of  Joseph  Simon  was  then  conveyed  to  S.  Gratz.  Noth- 
ing appears  to  have  been  said,  likewise,  as  to  the  debt  due  from 
Mbi.  Cohen,  but  probably  that  was  deemed  quite  an  equivalent 
to  what  remained  of  her  share  in  Simon's  estate ;  and  she 
being  dead,  this  was  left  as  it  had  stood  for  twenty  years. 

On  these  leading  facts,  the  first  g^und  assigned  to  show 
fraud  by  S.  Gratz  is  a  supposed  deficiency  of  consideration  for 
this  asreement  and  the  conveyance.  But  in  the  family  settle- 
ment it  is  proper  to  look  to  equitable  dicumstances,  and  not  to 
expect  all  sucn  technical  formalities  as  prevail  between  stran- 
gm.  The  consideration  actually  paid  in  money  was  $  1,500, 
and  though  Mrs.  Phillips  may  have  resarded  it  as  for  her  rather 
than  the  estate  of  Simon,  yet  it  made  littie  difference,  as  she 
was  the  only  residuaiy  devisee  of  Simon  surviving^  ad  if 
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Mra.  Cohen  had  been  already  paid  more  than  her  shave,  as 
seems  {nobable,  this  sum  woola  virtoally  go  to  Mrs.  Phillips 
alone,  as  it  would  first  in  form  belong  to  the  estate,  and  then 
to  her  as  devisee.  It. was  in  fact  also  paid  to  her  for  matters 
connected  with  the  estate,  and  While  she  was  executrix  of  the 
estate,  instead  of  being,  as  is  argoed,  a  personal  bribe  to  her. . 

Though  a  technical  difference  might  exist  between  the  ex- 
ecutors as  to  their  several  liabilities  (14  Ser^.  &  Baixde,  152), 
and  though  different  modes  of  proceeding  might  be  necessary 
to  enforce  them,  yet  the  estate  of  Simon  was  the  only  fund 
liable.  The  interest  in  the  partnership  lands,  which  belonged 
to  Michael  Gratz,  was  the  only  source  of  all  his  daims,  and  the 
parties  {noperiy  looked  at  it  in  its  true  equitable  light,  through 
all  the  varnish  and  varieties  of  fcNrm,  and  negotiated  with  a 
view  to  the  whole. 

Thus,  if  one  of  these  judgments  did  not  describe  the  defend- 
ants as  executors,  yet  the  other  did,  and  the  first  one  was 
founded  on  the  proceeds  of  sale  by  them  as  executors  of  lands, 
the  title  to  vdiicn  had  stood  in  the  name  of  Simon,  though  a 
moiety  belonged  to  Michael  Gmtx,  and  the  executors  were  act- 
ing  in  trust  for  Grats  as  well  as  Simon.  Now  the  $  1,500  in 
money,  and  the  $  10,000  in  the  two  judgments,  with  interest, 
were  probably  very  near  the  value  of  the  lands  as  situated  in 
1833k  But  to  remove  all  doubt  as  to  the  fairness  and  fulness 
of  the  consideration,  Simon  Gratz  further  agreed  to  pay  over 
to  Mrs.  Hiillips  any  surplus  the  lands  might  yield  after  paying 
an  reasonable  expenses  and  leral  daims.  This  cures  every  ex- 
ception to  the  inadequacy  of  we  consideration. 

If  the  surplus,  alter  an  inquiry  into  the  matter,  and  after  el- 
lowing  to  Michael  Gratx  or  his  estate  and  executors  all  which 
is  jus^  should  be  considerable,  an  administrator  of  Mrs.  PhiUips 
could  enforce  its  paymeni  on  this  agreement ;  and  the  admin- 
istmtor  of  Mrs.  Cohen,  instead  of  teing  injcured  or  defrauded, 
could  obtain  her  share,  and  divide  it  among  her  children,  the 
present  comfdainants,  if  she  had  not  before  ner  death  received 
enough  to  cover  this,  as  well  as  former  interests  or  dividends. 

It  18  next  said  in  support  of  the  alleged  fraud,  that  Mrs. 
PhiUips  was  an  aged  female,  littie  accustomed  to  business,  and 
likely  to  be  overreached  by  so  shrewd  and  capable  a  man  as 
Simon  Gratz.  But  Mrs.  Phillips,  though  asea,  is  proved  to 
have  been  intelligent  and  capable.  She  applied  to  him'  rather 
than  he  to  her  to  make  the  settlement,  and  he  suggested  the 
advice  and  aid  of  her  business  friends  rather  than  attempting 
a  secret  and  sudden  settlement  She  did  consult  two  intellir 
gent  business  friends.  Full  time  was  given  to  make  inquiHes 
and  calculations,  rather  than  using  haste.  Though  Mrs.  Pbillips 


30  SUPREME   COURT. 

Grats's  Executors  et  aL  v.  Cohen  et  aL 

did  not  confer  with  the  plaintiff,  she  was  not  bound  to  consult 
the  Cohen  heirs  more  than  others ;  and  the  contract  by  Simon 
Gratz  to  pay  over  any  surplus  secured  any  eventual  interest 
of  theirs  as  fully  as  they  themselves  could  have  done,  and 
wisely  put  an  end  to  a  protracted  family  litigation,  as  expensive 
and  ruinous  as  it  was  oerogatorv. 

Mrs..  Phillips,  at  her  advancea  age,  beinj^  sole  representative 
of  Simon's  estate,  had  a  good  and  sufficient  motive  to  be 
anxious,  at  the  first  opportunity  after  Mrs.  Cohen's  death,  to 
dose  that  estate  up,  and  the  lawsuits  and  the  trusts,  and  was 
not  likely  to  do  it  then,  as  assumed,  because  she  could  then 
more  easily  defraud.  She  could  not  then,  by  having  the  $  1,500 
paid  to  herself,  deprive  the  plaintifis,  if  she  desired,  of  any 
share  in  it  they  might  be  entitled  to. .  It  was  received  on  ac- 
count of  interests  conveyed  in  the  Simon  estate. 

She  was  both  executrix  with  a  right  to  sell,  and  a  devisee 
with  a  personal  interest  in  the  estate  of  Simon.  What  she 
received,  then,  of  Simon  Gratz,  went  to  her*  in  both  capacities, 
it  being  proceeds  of  Joseph  Simon's  estate,  and  worked  no 
injury  to  Mrs.  Cohen's  children,  as  Mrs.  Phillips  in  her  char^ 
acter  of  executrix  would  be  liable  to  them  for  their  share  in 
what  Gratz  paid,  if  they  had  not  already,  through  Mrs.  Cohen, 
obtained  enough  to  cover  this. 

Too  much  importance  has,  in  our  view,  been  attached  to  the 
payment  being  to  her,  and  not  repeating  the  words  ^  as  execu* 
trizj"  and  the  recovery  of  one  judgment  being  against  the 
other  executors,  without  repeating  their  titles.  These  mere 
descriptions,  inserted  or  omitted,  cannot,  however,  in  chancery, 
change  the  essence  of  a  transaction,  when  they  haid  nothing  to 
receive,  or  grant,  or  account  for,  except  as  executors  of  Joseph 
Simon,  and  where  the  whole  matters  in  controversy  are  con- 
nected with  lands,  the  title  of  which  was  nominally  in  him, 
but  the  beneficiary  interest  in  part  in  Michael  Gratz  and  his 
executors. 

Again,  it  is  urged  against  the  validity  of  the  conveyance, 
that  it  included  some  lands  of  Simon,  in  which  Michael  Gratz 
had  no  interest  But  Mrs.  Phillips,  as  surviving  executrix,  had 
a  right  under  the  will  to  sell  any  estate  of  Simon ;  and  there 
was  a  good  reason  for  selling  the  whole  on  this  occasion,  in 
order,  at  her  advanced  age,  to  dose  up  the  administration  of 
Simon's  estate,  as  well  as  to  convey  enough  to  Simon  Gratz  to 
satisfy  his  claims  on  it  as  executor. 

He,  too,  could  manage  it  better  than  any  female,  and  instead 
of  taking  advantage  of  her,  or  any  body  she  represented,  he 
became  liable  to  account  for  any  surplus,  if  any  should  occur. 

It  is  further  urged,  that  the  wishes  of  Joseph  Simon  to  dis- 
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inherit  Michael  Grratz  and  his  family  were  thus  overcome^  and 
are  not  to  be  trifled  witii. 

Bat  the  inflexible  will  of  Joseph  Simon  against  Michael 
Gratz  and  his  family  having  any  portion  of  his  estate  was  not 
thwarted  in  this  way,  since  they  received  nothing  as  devisees  or 
heirs,  but  merely  purchased  for  a  valuable  consideration  what 
any  person  in  the  community  had  a  right  to  buy,  and  ob- 
tained in  the  end  chiefly  land  which  8.  G^tz's  ancestor  owned 
and  paid  for  as  much  as  J.  Simon. 

In  fine,  we  are  at  a  loss  to  see  any  strong  indications  of  fraud 
in  any  part  of  this  transaction,  either  by  S.  Gratz  or  Mrs. 
Phillips ;  and  most  of  what  appears,  at  mrst,  in  some  degree 
objectionable,  seems  reconciled  with  perfect  integrity  when  we 
advert  to  the  legal  presumptions  in  favor  of  those  charged  with 
misbehavior,  and  to  the  family  connection  between  the  parties 
and  the  preponderating  eauities  of  the  case. 

These  conclusions  would  not  be  different,  whether  tt)e  prin- 
cipal of  Mrs.  Cohen's  share  was  under  the  last  codicil  to  be 
considered  as  vesting  in  her,  or  only  the  interest  of  it. 

Empowering  an  executor  to  make  a  change  like  that  in  a 
bequesc  is,  however,  usually  regarded  as  expressing  a  wish  to 
have  it  done,  if  it  be  not  cJearfy  a  mere  power,  and  to  require 
that  that  be  considered  as  done  which  ought  to  be  done,  if^  for- 
gotten or  omitted.  Brown  v.  Higgs,  8  Ves.  574 ;  4  Wash.  C.  C. 
278 ;  1  Story,  Eq.  §  98,  and  2  Stoiy,  Eq.  §  1068.  Considering 
what  are  our  viev^  as  to  the  validity  of  the  conveyance,  other 
points  and  exceptions  in  this  case  need  not  be  examined,  and 
especially  that  connected  with  the  length  of  time  which  elapsed 
after  the  conveyance  to  8.  Gratz,  ana  before  the  filing  of  the 
present  bill  to  avoid  it 

Liet  the  juc^zment  below  be  reversed,  and  the  case  sent  back 
to  have  the  bUl.  dismissed,  unless  the  present  parties  agree  to 
let  others  in  interest  Come  in,  and  to  reconstruct  and  alter  the 
character  of  the  bill  by  amendments,  so  as  to  carry  the  agree- 
ment between  Mrs.  Phillips  and  Gratis  into  effect,  and  pmy  for 
the  surplus  or  balance,  if  any  be  found  due  from  Gratz,  after 
paying  all  he  has  advanced,  and  all  his*  expenses,  and  his  equi- 
table as  well  as  legal  claims  on  Mrs.  Phillips  and  the  estate  of 
Joseph  Simon. 

Mr.  Justice  NELSON  dissented. 

Mr.  Justice  GRIER  did  not  sit  oH  the  trial  of  this  cause, 
b^g  indisposed  at  the  time. 

Order. 
This  cause  came  on  to  be  heard  on  the  taranscript  of  thor, 
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record  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  Dbtrict  of  Pennsylvania,  and  was  argaed  by  counsd. 
On  consideration  whereoi^  it  is  now  here  oidered,  adjudged, 
and  decreed  by  this  court,  that  the  decree  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby,  reversed,  with 
costs,  and  that  this  cause  be,  and  the  same  is  hereby,  remanded 
to  the  said  Circuit  Court  for  further  proceedings  to  be  had 
therein  in  conf(»rmity  to  the  opinion  of  this  court 


The  Unitbd  States,  Plaintifps  in  bbbob,  v.  Jambs  A.  Gibaitlt, 
William  M.  Gwik,  Hat  Battlb  Habjuson,  and  Albxandbb  J, 

McMuBTBT* 

Where  an  aictkm  was  Intwght  bj  the  United  Statee  vpon  the  official  bond  of  a  re- 
oeirer  of  public  monej,  a  plea  that  the  United  States  had  accepted  another  bond 
from  die  receiTer  was  bad.  The  new  bond  conid  be  no  satisfiMtlon  for  the  dam- 
ages that  had  accraed  for  the  breach  of  the  condition  of  the  old  one. 

Fleas,  also,  were  bad,  alleging  that  the  receiyer  had  made  returns  to  the  Treasoiy 
Department  admitting  2iat  he  had  reoeiTed  monej  which  the  pleas  asserted  that 
he  never  had  recdred:  Thej  were  bad,  becaose  thef  addressed  themsehres  en- 
tirely to  the  evidence,  which,  it  was  supposed,  the  United  States  wonld  bring  for- 
ward npon  the  trial. 

Besides,  these  nleas  were  bad,  becaose  the  sureties  in  the  bond  were  bound  to  protect 
the  United  States  from  the  commission  of  tiie  rerj  fraud  which  thej  attempted  to 
set  up  as  a  defonoe. 

The  case  of  the  United  States  v.  Bord,  5  Howard,  S9,  examined. 

Another  plea  taking  issue  upon  the  breach  should  not  have  been  .demurred  to.  The 
demurrer  being  general  as  to  all  the  pleas,  and  bad  as  to  this  one,  judgment  was 
properlj  given  against  the  plaintiffii  in  the  court  below. 

Bj  the  laws  of  Mississippi,  where  a  joint  action  ii  brought  Upon,  a  bond  or  note, 
the  case  must  be  finailv  disposed  of  in  the  court  below,  with  respect  to  all  the 
parties  upon  the  record,  before  it  ii  cairied  up  to  the  appellate  court,  otherwise  it 


Where  this  error  ocoura,  the  practice  of  this  court  is  to  dismiss  the  case  for  want  of 
jurisdiction,  and  remand  it  to  the  court  below  to  be  proceeded  in  and  finally  dis- 
posed of. 

This  case  was  brought  up,  by  writ  of  error,  from  the  District 
Ck)urt  of  the  United  States  for  the  Northern  District  of  ACs- 
sissippk 

The  United  States  sued  out  process  against  James  A.  Gi- 
rault,  William  M.  Qwin,  Hay  Battle  Harrison,  and  Alexander 
J.  McMurtry,  and  declared  for  a  debt  of  $  100,000  by  bond, 
bearing  date  the  8tb  of  July,  1838,  executed  by  the  defendants 
to  the  United  States,  with  condition,  reciting  that  the  defend- 
ant Girault  had  been  appointed  by  the  President  of  the  United 
States,  by  commission  bearing  date  the  2d  of  June,  1838, 
receiver  of  public  money  /or  the  district  of  lands  subject  to  sale 
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at  Choochoma,  in  th^  State  of  Mississippi,  that,  ''if  the  said 
Oiranlt  shall  faithfully  execute  and  discharge  the  duties  of  his 
office,  then  the  obligation  t6  be  void^;  and  assi^ed  for 
breach,  *^  that  on  the  zd  day  of  June,  1840,  the  said  Chrault,  as 
receiver  of  public  money  as  aforesaid,  had  received  a  large 
amount  of  public  money,  to  wit,  the  sum  off  8,952.37,  which 
•aid  sum  of  money,  he,  the  said  James  A.  Gmrault,  has  hither- 
to wholly  neglected  and  refused,  and  still  ne^ects  and  re- 
fuses, to  pay  to  the  United  States,  contrary  to  the  form  and 
effect  of  the  said  writing  obligatory;  and  of  the  condition 
thereof  by  reason  of  which,^  &c. 

To  this  the  sureties,  Gwin,  Harrison,  and  McMurtry,  pleaded 
(by  leave  of  the  court  first  had)  four  several  pleas* 

1.  That  after  the  makinff  of  the  bond  dedsured  on,  (and  after 
the  said  2d  of  Jnne,  1840,  in^htioned  in  the  asdgnment  of 
breach^  and  before  tiie  commencement  of  suit,  to  wit,  on  the 
25th  of  September,  1840,  the  said  J.  A.  Oiracdt,  and  McBae 
BarUett,  Cleorge  K.  Gurault,  Wilson  and  Blocker,  made  their 
act  and  deed  to  the  plaintilb  in  the  penal  sum  of  $  100,000, 
recitinff  the  appointment  of  said  James  A.  Girault  as  receiver 
of  puUic  money  at  Cbocchuma,  by  commission  bearing  date 
tiie  2d  of  June,  1838,  with  condition,  ^that,  if  the  said  James 
A.  Oirault  had  truly  and  fsdthfully  executed  and  discharged,  and 
should  truly  and  ftdthfully  continue  to  execute  and  discharge, 
all  the  duties  of  said  office,  according  to  the  laws  of  the  United 
States,^  &c.,  &c ;  which  bond  and  condition  the  plaintiffs  did 
then  and  there  ^^  receive  and  accept  of  and  from  said  James 

A.  Girault,  ^ \  in  full  lieu,  discbarge,  and  satisfaction  of 

the  said  writing  obligatory  in  the  plaintifb'  declaration  men- 
tioned ;  and  this  the  said  defendants  are  ready  to  verify ;  where- 
fore they^pmy  judgment  if,^  &c 

2.  That  on  the  2d  of  June,  1840,  and  on  several  days  be- 
fore, ^  the  said  James  A  Girault  issued  receipts  as  receiver  of 
money,  paid  for  certain  lands  therein  specified,  and  6o  returned, 

.  at  the  times  aforesaid,  to  the  Treasury'  Department  of  the 
United  States,  to  the  amount  of  ten  thousand  dollars,  and  of 
which  the  amount  in  the  declaration  mentioned  is  part  lUid 
parcel;  and  these  defendants  say,  that  neither  the  said  ten 
thousand  dollars,  nor  anv  part  thereof,  were  ever  paid  to  or  col- 
lected by  him,  the  said  James  A  Girault,  which  these  defend- 
ants are  ready  to  verify  and  prove ;  wherefore  they  pray  judg- 
ment if  the  said  plaintms  shall  have  their  action  against  them. 
3..  The  third  plea  says,  ^  that  said  J.  A  Ghramt  caused  to 
be  entered  for  his  own  use  several  parcels  of  land,  amounting 
to  ei{(ht  tiiousand  acres,  and  gave  and  issued  receipts  for  money 
paid  therefor  on  the  9d  of  June,  1840,  and  on  divers  other  days 
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before  that  time,  and  retarned  an  account  to  the  Treasnry  De* 
partment  of  the  United  States  in  said  receipts  spedfied,  to  the 
amount  of  ten  thousand  dollars,  of  which  amount  the  sum 
mentioned  in  plaintifls'  declaration  is  part  and  parcel"  ^  ^^  And 
the  said  defendants  aver  that  neither  the  said-^moneys,  nor  any 
part  thereof,  were  ever  paid  or  deposited  in  said  ojQBce  by  the 
said  Girault,  or  anv  one  for  him,  and  this  the  defendants  are 
ready  to  verify ;  whereof  they  pray  judgment 

4.  The  fourth  plea  alleges  that  the  plamtifb  ought  not  to 
have  their  action,  because  the  defendants  say  ^  that  no  public 
moneys  of  the  United  States  came  to  the  hands  of  the  said 
James  A.  Girault,  as  such  receiver,  after  the  execution  of  said 
bond,  nor  were  there  any  such  public  moneys,  for  the  payment 
of  which  the  defendants  were  chargeable  by  virtue  of  the  said 
bond,  received  by  him  prior  to  the  execution  of  the  same,  re- 
maining in  the  hands  of  the  said  receiver,  in  his  official  capaci- 
tVi  at  the  time  of  the  execution  of  said  bond,  or  at  any  time 
thereafter,  which  had  not  been  paid  or  accounted  for  according 
to  law,  before  the  commencement  of  this  suit,  which  the  de- 
fendants are  ready  to  verify ;  wherefore  they  pray  judgment,'' 

&C. 

To  these  pleas  the  attorney  for  the  United  States  demurred. 

The  court  sustained  the  demurrer  to  the  first  plea,  overruled 
it  as  to  the  second,  third,  and  fourth;  and  adjudged  that  the 
plaintiffs  be  barred  from  having  their  aforesaid  action. 

To  review  this  judgment  the  United  States  sued  out  a  writ 
of  error,  and  brought  the  case  up  to  j^his  court 

It  was  submitted  on  imnted  arguments  by  Mr.  OrUtepden 
(Attorney-General),  for  the  United  States,  and  Mr*  Cocke^  for 
the  defendants. 

Mr.  OriUendetiy  for  the  appellants. 

As  the  demurrer  brings  all  the  pleadings  before  the  court  fot 
judgment,  to  be  rendered  for  the  party  who  shall,  on  the  whole 
record,  appear  to  be  mghtfully  entitled  to  judgrofent,  it  is  proper 
to  point  out  the  defects  in  all  the  pleas  of  the  appellees. 

A  demurrer  admits  only  such  facts  as  are  well  pleaded; 
never  admits  the  law  as  deduced  by  the  pleader  from  the  facts 
pleaded,  but  refers  the  law  to  the  judgment  of  the  court,  and 
may  well  be  entered  for  a  false  allegation  of  law.  U.  States  v. 
Arnold,  1  Gall.  348.  * 

L  The  first  plea  is  ill,,  for  several  reasons :  — 

1.  The  action  is  in  debt  on  a  bond,  and  it  is  not  a  good  plea 
that  the  plaintiffs  accepted  another  bond  in  satisfaction  ot  the 
old  bond,  and  for  the  damages  upon  the  breach  of  the  old 
bond;  for  that  is  no  satisfaction,  actual  and  present,  as  it 
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ought  to  be.    Lovelace  v.  Cocket,  Hobart,  68 ;  4  Bac.  Abr. 
J%ai  and  Pleading,  (L)  p.  87. 

2.  The  new  bond,  pleaded  with  a  condition  retrospective, 
with  intent  to  include  and  cover  breaches  of  duty  committed 
by  the  receiver,  before  the  date  of  the  new  bond,  was  void  as 
to  that,  and  not  binding  on  the  securities ;  and  therefore 
could  not  be  satisfaction  for  the  bond,  and  the  breaches  and 
damages  in  the  declaration  aliejged.  Armstrong  v.  U.  States, 
Peters,  C.  C.  Bep.  46. 

3.  The  plea  alleges  a  bond  by  Girault  and  his  sureties,  of 
the  25th>of  September,  1840,  of  a  character  which  no  officer  of 
the  government  of  the  United  States  had  any  lawful  power  or 
rightful  authority  to  agree  to  accept,  or  to  accept  or  receive  in 
lieu  or  in  satisfaction  of  the  said  prior  lawful  bond,  debt,  and 
damajzes,  in  the  declaration  mentioned. 

4.  The  9aid  plea  does  not  traverse  the  bond  and  condition 
declared  upon,  nor  the  breach  alleged  in  the  declaration,  but, 
confessing  the  said  bond,  condition,  and  breach,  the  plea  sets 
up  matters  of  defence  which  in  law  do  not  amount  to  any 
avoidance  or  sufficient  defence  of  the  cause  of  action  in  the 
declaration  charged  and  averred. 

5.  The  plea  does  not  aver  to  what  officer  or  agent  of  the 

Svernment  of  the  United  States  the  said  alleged  bond  of  25th 
^  ptember,  1840,  was  delivered,  nor  what  officer  or  agent  of 
ihe  government  of  the  United  States  agreed  to  accept  said 
bond  in  lieu,  discharge,  and  satisfaction  of  the  bond  in  the 
declaration  mentioned;  neither  does  the  plea  aver,  show,  or 
rely  upon  any  law,,  authority,  or  rightful  power  in  any  officer, 
agent,  attorney,  or  minister  of  the  government  of  the  United 
States,  to  acpree  to  and  accept  such  accord  and  satisfaction  as 
is  in  said  plea  relied  upon  and  pleaded;  neither  in  point  of 
law  had  any  jperspn  competent  authority  or  rightful  power,  for 
and  on  behalf  of  the  government  of  the  United  States,  to  agree 
to  and  accept  any  such  accord  and  satisfaction  as  in  said  plea 
is  supposed  and  alleged. 

IL  and  IIL  The  second  and  third  pleas  are  ill ;  they  allege 
acts  done  and  committed  by  the  officer  Girault,  which  were 
in  violation  of  the  duties  of  his  office,  in  direct  breach  of  the 
condition  of  his  official  bond  mentioned  in  the  declaration; 
which  acts,  so  alleged  by  the  pleas,  rendered  the  officer  Girault 
and  Ids  sureties  liable  to  the  United  States  for  the  amouut  of 
money  specified  in  those  official  receipts  and  official  returns. 
The  pleas  allege  nothing  td  exonerate  Girault  and  his  sureties 
from  liability  to  the  government  for  the  amount  of  money 
tpedfied  in  those  receipts  and  reports. 

The  receiver  Girault  and  his  sureties  are  liable  to  the  govern- 
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ment  npon  the  official  receipts  and  official  returns  made  by  the 
receiver ;  and  whether  he  did  or  did  not  in  fact  receive  the 
money  before  he  issued  his  receipts,  and  made  his  official  re- 
turns thereof,  is  immaterial.  He  is  chargeable,  and  so  are  his 
sureties,  upon  bis  official  receipts  and  returns,' because  those 
receipts  issued  and  those  returns  entitled  the  persons  to  whom 
those  receipts  were  given,  and  their  alienees,  to  patents  for  the 
lands  mentioned  in  the  receipts  as  having  been  paid  for. 

The  receiver  and  his  sureties  cannot  require  of  the  govem- 
Ttient  to  go  behind  those  official  receipts  and  official  reports, 
to  prove-  by  evidence  aliunde  that  the  receiver's  receipts  and 
official  returns  are  not  false,  and. that  in  point  of  fact  he  did 
receive  the  money. 

The  receiver  and  his  sureties  areestopped  by  his  official  rc- 
ceij^  and  official  returns  of  money  received. 

The  interests  of  the  government  in  respect  of  the  sale  of  the 
public  lands  would  be  in  a  perilous  condition,  if  the  govern- 
ment could  be  required  by  such  pleas  as  these.  No.  2  and  3,  to 
go  into  an  inquiry^  by  parol  proof  or  evidence  aliunde^  whether 
the  official  receipts  ana  official  returns  of  the  receivers  of  public 
moneys  were  true  or  false. 

pleas  No.  2  and  3  confess  the  matters  alleged  in  the  decla- 
ration, confess  the  cause  of  action,  without  alleging  any  lawful 
avoidance. 

IV.  The  fourth  plea  which  is  pleaded  in  bar  concludes  with 
a  verification,  contains  no  traverse  of  the  matter  alleged  in  the 
declaration,  and  is  totally  illegal  and  insufficient 

The  plaintiffs  could  iiave  made  no  other  replication  to  this 
plea,  than  by  repeating  the  assignment  of  breach  contained  in 
the  declaration. 

If  the  plaintiffs  had  so  replied,  still  there  would  have  been  no 
issue  joined ;  the  defendants  might  have  rejoined  by  repeating 
this  fourth  plea,  to  which  the  plaintiffs  could  have  sub-rejoined 
nothing  more  than  the  assignment  of  breach  as  first  made  in 
the  declaration ;  and  so  the  pleadings  might  have  progressed 
without  end,  and  without  an  issue.  The  plaintiffs  were  by  force 
of  this  mode  and  form  of  special  pleading  under  the  necessity 
of  demurring,  so  that  the  insufficiency  and  illegality  of  the  plea 
might  be  judicially  determined. 

The  declaration  ccmtains  a  material,  positive  averment  of 
matter  of  facts  in  breach  of  the  condition  of':the  bond  sued  on, 
which  material  averment  is  not  traversed  by  the  plea,  as  it 
should  have  been,  wherebv  that  matter  and  the  cause  of  action 
are  admitted  by  the  defendants.  Toland  i;.  Sprague,  12  Pfct  336 ; 
Hudson  V.  Jones,  1  Balk.  91 ;  Blake  v.  West  et  al.  1  Ld.  Raym. 
604 ;  4  Bac.  Abr.,  Pkas/and  Pleading,  (H.)  traverse,  pp.  67  -  83.^ 
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This  plea  is  not  directi  positive,  and  single,  as  reouired  by 
kwi  but  is  uncertain,  argomentative,  double^  multifarious, 
equivocal,  and  evasive;  it  contains  a  negative  pregnant  with 
an  affirmative,  and  an  affirmative  pregnant  with  a  negative ;  it 
is  contradictory  the  one  part  thereof  to  another ;  it  first  alleges 
that  no  moneys  came  to  the  hands  of  Girault  as  receiver  alter 
the  execution  of  the  bond  sued  on ;  and  next  alleges  arffament- 
atively,  that  all  moneys  which  came  to  the  hands  of  the  re- 
ceiver, with  which  the  sureties  were  chargeable,  had  been  paid 
or  accounted  for  according  to  law  before  the  commencement  of 
this  suit  If  this  plea  amounts  to  any  defence  at  all,  it  is  in  the 
beginning  a  general  denial  that  any  moneys  had  come  to  the 
bands  of  Girault,  and  in  the  after  part  it  argumentatively  Ibls- 
serts  that  all  the  puUic  moneys  which  came  to  Gird.ult's  hands 
as  receiver  had  been  paid  and  accounted  for  before  suit ;  pro- 
vided, however,  that  the  plea  is  to  be  understood  as  relating 
only  to  such  mone^  as  me  defendant^  the  sureties  of  Giraul^ 
were  chargeable  vnth  by  virtue  of  their  bond. 

A  defendant  is  not  at  liberty  to  plead  specially  a  plea  that 
amounts  to  the  general  isisue;  much  less  to  plead  the  general 
issue,  argumentatively«  with  doplidty,  and  witn  uncertainty.  4 
Bac  Abr.,  Pleas  atnd  I^adbigy  (G,)  p.  64;  3  of  special  pleas,  p. 
60,(1);  5,  p.  87;  6,p.9a 

This  plea  is  fiamed  to  let  in  the  matters  of.  pleas  No  2  and 
3;  seems  to  be  intended  as  a  special  plea  of  ^non  infregUi* 
a  special  plea  of  ^  conditions  performed,"  with  the  qualification 
annexed,  that  if  the  principal,  Girault,  did  break  the  condition 
of  the  bond,  or  did  not  perform  the  condition  of  the  bond,  yet 
they,  the  sureties,  are  hot  bound  for  the  breaches  and  non-per- 
formanoe.  It  may  properly  be  denominated  **  Point-no*Point," 
which  the  attorney  ot  the  United  State?  could  meet  in  no 
other  way  than  by  a  deniuirer. 

Mr.  Codcey  for  defendants. 

The  demurrer  admits  the  truth  of  the  facts  severally  pleaded. 

We  hold  that  it  was  competent  for  the  United  States  to  cpn- 
ttVLct  to  receive  the  bond  mentioned  in  the  first  plea  in  lieu  and 
satisfaction  of  the  one  sued  on,  and  we  are  at  a  loss  to  perceive 
upon  what  principle  the  court  below  sustained  the  demurrer  to 
the  first  {riea. 

This  court  is  respectfully  requested  to  bear  in  mind,  that  the 
only  breach  relied  upon  in  this  action  is  the  refusal  of  Gimult 
to  pay  over  moneys  alleged  to  have  been  collected  and  received 
by  him  in  his  official  capacity. 

Bv  the  pleadings  in  the  cause  it  is  admitted,  that  he  did  not 
receive  any  money ;  that  he  issued  certificates  for  land  without 
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payment  therefor ;  and  that  he  had  folly  paid  over  and  ac- 
counted to  the  treasury  of  the  United  States  for  all  moneys 
received  by  him  officially,  prior  to  the  institution  of  this  suit. 
Which  facts  constitute,  in  our  opinion,  a  full  bar  to  this  action. 

We  submit  that  it  is  too  important  to  the  treasury  of  the 
United  States  for  a  receiver  of  a  land-office  to  have  power,  ^y 
fabricated  certificates  of  purchase  of  public  land,  to  change  the 
title,  and,  by  seeking  to  charge  sureties  for  the  supposcid  pur- 
chase-money, to  obtain  valid  title  to  any  portion  oi  the  public 
domain. 

The  result  in  every  case  would  be  a  total  insolvency,  and  h 
loss  to  the  government  of  the  money  and  the  land.  It  is  be- 
lieved that  the  legislation  on  the  subject  does  not  contemfdate 
the  power  to  make  such  a  disposition  of  the  public  lands. 

We  consider  that  the  principles  relied  upon  in  said  pleas  are 
well  settled  in  the  case  of  the  United  States  against  Boyd  and 
others,  5  Howard's  Supreme  Court  Reports,  §9,  to  which  we 
respectfully  refer  the  court,  and  on  which  we  confidently  rely, 
and  insist  that  the  judgment  be  affirmed,  and  the  plaintim 
barred  of  their  action.  But  if,  contrary  to  our  expectations, 
the  matters  set  forth  in  the  second,  third,  and  fourth  pleas,  are^ 
not  held  sufficient  to  bar  the  plaintiffs,  then  we  request  the 
consideration  and  judgment  of  the  court  on  the  sufficiency  for 
such  bar  in  the  matters  of  the  first  plea. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  District  Court  held  in  and  for 
the  Northern  District  dt  Mississippi. 

The  action  was  brought  on  the  official  bond  of  Girault,  a 
receiver  of  the  public  monev,  against  him  and  his-  sureties. 
The  bond  is  dated  the  8th  of  July,  1838,  and  conditioned  that 
he  shall  faithfully  execute  and  discharge  the  duties  of  the  office 
of  receiver. 

The  breach  assigned  is,  that  on  the  2d  of  June,  1840,  the  said 
Girault  had  received  a  large  amount  of  the  public  moneys,  to 
wit,  the  sum  of  $  8,952.37,  which  he  had  neglected  and  refused 
to  pay  over  to  the  government. 

All  the  defendants  were  personally  served  with  process. 

The  sureties  appeared  and  pleaded, — 

1.  That  after  the  making  of  the  bond  in  the  declaration  men- 
tioned, and  before  the  commencement  of  the  feuit,  to  wit,  on  the 
25th  of  September,  1840,  a  certain  other  official  bond  was  given 
by  Girdult  and  others  to  the  plaintifis,  describing  it,  which  they 
accepted  in  full  discharge  and  satisfaction  of  the  first  one. 

2.  That  on  the  2d  of  June,  1840,  and  on  divers  days  before 
that  day,  the  said  Girault  gave  receipts  as  receiver  for  moneys 
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paid  on  the  entry  of  certain  lands  therein  specked,  and  re- 
tained the  same  to  iihe  Treasury  Department,  to  the  amount  of 
ten  thousand  dollars,  and  of  which  the  amount  ill  the  decla- 
ration mentioned  was  part  and  parcel  And  that  ndther  the 
ten  thousand  dollars,  nor  any  part  thereof,  was  paid  to  or  re- 
ceived by  him,  the  said  Girault 

3.  The  saihe  as  the  second,  except  that  the  receipts  given 
were  for  several  parcels  of  land  entered  by  Girault  for  his  own 
use* 

'4.  That  no  public  moneys  of  the  United  States  came  to 
the  hands  of  Girault,  as  r^seiver,  after  the'  execution  of  the 
bond,  nor  were  there  anv  received  by  him,  for  which  the  de- 
fendants werQ  accountable  bv  virtue  of  said  bond,  prior  to  the 
execution  of  the  same,  remaming  in  his  hands  as  suoh  receiver 
at  the  time  of  the  execution,  or  at  anv  time  afterwards,  which 
had  not  been  paid  over  and  accounted  for  according  to  law  be- 
.  fore  the  commencement  of  tiie  suit 

To  these  several  pleas,  the  plaintiffs  put  in  «  general  demur-' 
rer,  ib  which  there  was  a' joinder. 

The  court  gave  jud^ent  for  the  plaintifb  on  ihe  first  plea ; 
and  for  the  defendants  on  the  secono,  third,  atid  fourth.  Upon 
which  the  plaintiffs  bring  error 

The  first  plea  is  not  before  us,  as  judgment  was  rendered  for 
the  plaintiffs.  It  is  undoubtedly  bad,  as  the  new  bond  could 
be  no  satisfaction  for  the  dam^i^s  that  had  accrued  for  the 
breach  of  the  condition  of  the  dd  one.  Lovelace  i;.  Cocket, 
Hobart,  68 ;  Bac.  Abr.,  tit  PUas^  2,  p.  289. 

The  second  and  tMrd  pleas  are  also  bad,  and  the  court 
below  erred  in  giving  judgment  for  the  defendants  upon  them. 
They  are  pleas,  not  to  the  declaration  or  breach  charged,  but 
to  the  eviaen^  upon  which  it  is  assumed  the  plaintiflb  will 
rely  at  the  trial,  to  maintain  the  action.  The  breach  is  general, 
that  the  defendant  Girault  has  in  his  possession  eight  thousand 
nine  hundred  and  fifty-two  dollars  and  thirty-seven  cents  of 
thepublic  moneys,  which  he  neglects  and  refuses  to  pay  over. 

The  defendants  answer,  that  tiie  evidence  which  the  receiver 
has  fturnished  the  plaintiff  of  this  indebtedness  is  false  and 
£BJ>ricated ;  and  that  np  part  of  the  sum  in  question  was  ever 
collected  or  received  by  him ;  thereby  placing  the  defence  upon 
the  assumption  of  a  fact  or  facts  wmch  may  or  may  not  be 
material  in  the  case,  and  upon  which  the  plaintiffs  may  or  may 
not  rely  in  making  out  tiie  indebtedness.  A  defendant  has  no 
right  to  anticipate  or  undertake  to  control  by  his  pleadings  the 
nature  or  character  of  the  proof  upon  which  his  adversary  may 
think  proper  to  rely  in  support  of  his  cause  of  action,  nor  to 
ground  his  defence  upon  any  such  proofs.    He  must  deal  with 
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the  facts  as  they  aie  set  forth  ia  the  declaration ;  and  not  with 
the  supposed  or  piesomed  evidence  of  .thera. 

If  the  defendants  ajre  rifi;ht  in  the  principle  sought  to  be 
maintained  in  their  second  and  third  pleas,  .a  denial  of  any 
public  moneys  bein^  in  the  hands  of  the  receiver  for  which 
the]rwere  liaole  within  the  condition  of  their  bond  would  have 
answered  all  their  purposes.  For  if  the  plamtiffs  possess  no 
other  evidence  of  dieir  liability  than  that  of  the  fabricated 
receipts,  and  the  sureties  are  not  responsible  for  the  moneys 
thus  adcnowledged,  nor  estopped  from  controverting  them,  a 
plea  to  the  effed;  above  statea  would  have  enabled  them  to 
present  that  defence. 

The  principle,  however,  upon  which  these  pleas  are  founded, 
is  as  indefensible  as  the  rule  of  pleading  adopted  for  the  pur- 
pose of  setting  it  up. 

The  condition  of  the  bond  is,  that  GKrault  shall  faithfulljf 
execute  and  discharge  the  duties  of  his  office  as  a  receiver  of 
the  public  moneys.  The  defendants  have  bound  theipselves 
for  tne  fulfilment  of  these  duties ;  and  are,  of  course,  respon- 
sible for  the  very  fraud  committed  upon  the  government  by 
that  officer,  which  is  sought  to  be  set  up  here  in  bar  of  the 
action  on  the  bond. 

As  Girault  would  not  be  allowed  to  set  up  his  own  fraud 
for  the  purpose  of  disproving  the  evidence  of  bis  indebtedness, 
we  do  not  see  but-  that,  upon  the  same  principle,  they  should 
be  estopped  from  setting  it  up  as  committed  by  one  for  whose 
fidelity  they  have  become  responsible. 

This  is  not  like  the 'case  of  the  United  States  v.  Boyd  and 
others  (5  How.  29).  There  the  receipts  which  had^been  re- 
turned to  the  Treasury  Department,  upon  which  the  indebt- 
edness was  founded,  and  which  had  been  given  on  entries  of 
the  public  lands  without  exacting  the  money,  -in  frapd  of  the 
government,  were  all  given  before  the  execution  of  the  official 
bond  upon  which  the  suit  was  brought 

The  sureties  were  not,  therefore,  responsible  for  the  fraud ; 
and  it  was  these  'transactions  pn  the  pdrt  of  the  receiver, 
which  had  transpired  anterior  to  the  time  when  the  sureties 
became  answerable  for  the  faithful  execution  of  his  duties,  in 
respect  to  which  it  was  held  that  they  could  not  be  estopped 
by  his  returns  to  the  government  No  part  of  them  fell  within 
the  time  covered  by  the  official  bond. 

The  fourth  plea  afibrds  a  full  and  complete  answer  to  the 
breach  assigned  in  the  declaration,  and  should  toot  have  been 
demurred  to.  As  it  takes  issue  upon  the  breach,  it  should 
have  concluded  to  tlie  country ;  but  this  defect  is  available 
only  by  a  special  demurirer. 
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As  the  demnner'put  in  is  general  to  the  four  several  pleas, 
if  any  one  of  them  constitatra  a  ffood  bar  to  the  action,  the 
demurrer  is  bad.  On  this  j^ound  we  judgment  ^(as  properly 
given  against  the  plaintiflb  m  the  court  below. 

They  should  have  asked  leave  to  withdraw  the  demurrer  as 
to  the  fourth  plea,  and  have  taken  issue  upon  it,  instead  of  al- 
lowing the  judgment  to  stand,  and  bringing  it  to  this  court  on 
error. 

Indeed,  when  these  pleas  were  put  in,  the  plaintiflb,  in  order 
that  the  case  mijg^ht  be  disembarrassed  ojf  an^  technical  object 
fions  or  difficulties  on  account  of  the  pleadings,  should  have 
amended  their  declaration  by  assigning  a:dditional  breaches 
covering  the  malfeasance  in  office  set  up  in  the  second  and 
third  pleas.  This  would  have  met  the  grounds  of  tiie  defence 
raised  by  them,  and  have  presented  the  issues  appropriately 
upon  the  condition  of  the  bond,  whether  or  not  the  receiver 
had  faithfully  executed  the  duties  of  hb  office. 

The  defendant  Oirault,  it  appears,  was  personally  served 
with  process,  but  did  not  appear.  The  plaintifis  have  not  pro- 
ceeded to  judgment,  nor  discontinued  their  proceedings,  as  to 
him.  As  tiie  case  stands,  therefore,  there  is  a  joint  suit  against 
four  defendants  on  the  bond,  a  judgment  in  favor  of  three,  and 
the  suit  as  to  the  fourth  undisposea  oL 

According  to  the  practice  in  Mississippi,  founded  upon  a 
statute  of  the  State,  in  the  case  of  a  joint  action  pn  a  bond  or 
note,  separate  judgments  may  be  taken  against  the  several  de- 
fendants, whether  by  default  or  on  verdict;  and  the  plaintiff 
may  take  judgment  against  some  of  the  defendants,  and.dis- 
continue  as  to  Others.  But  it  is  there  deemed  error,  for  which 
the  judgment  will  be  reversed,  if  final  judgment  is  entered  up 
by  the  plaint!^  before  the  case  is  finally  disposed  of  in  respect 
to  all  the  parties  on  the  record.  ^  Howan^  (Mis.)  870 ;  4  lb. 
377;  6  lb.  517;  7  lb.  304. 

In  the  case  in  6  Howard,  above  cited,  the  plaintifis  brought 
a  suit  against  two  defendants  on  a  sealed  note.  The  writ  was 
returned  served  as  to  one  of  theni,  and  non  est  as  to  the  other. 
The  declaration  was  filed  against  both,  and  the  one  personally 
served  appeared  and  defended ;  and  a  verdict  was  found 
against  Mm  on  which  judgment  was  entered,  the  case  re- 
maining undisposed  of  as  to  the  other  defendant  On  appeal 
the  cauxt  reversed  the  judgment, '  remarking  that  the  case 
should  have  been  disposed  of  as  to  all  the  parties ;  there  is 
no  judgment  of  discontinuance  or  dismissal  as  to  one  of  the 
defendants. 

The  same  point  was  ruled  in  the  cas^  in  2  Howard  above 
referred  to ;  and^o  in  that  in  7  Howard.    In  the  last  case  it 
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k  ffldd  that  it  it  kae^galar  to  cater  a  fiaal 
part  of  the  drfirifa«t»  witboot  ^^^^^^"^  of  tke^cane  a^iast 
the  oiben;  tbat  it  ww  Rgabr  to  take  jodgpaeBt  bj  de&nlt 
apinsttlKMewliofidaot^ead;  bat  Ae  jadgmeBt  ia  the  case 
would  BoC  ba^e  been  filialhf  eatered  imtil  the  canae  was  ready 
for  fieal  diipoaftiOB  astoaU. 

Tbe  practice  in  this  court,  IB  case  tiie  judgmrat  or  decree  ia 
not  final,  is  to  AaoiiM  ihe  writ  of  enor  or  appeal  for  want  of 
jnzisdictioa,  and  remand  it  to  the  oooit  bdow  to  be  farther  pro- 
ceededuL  4  Dallas. 22;  3  Wheat  433:  4  0x75:  6  Howard, 
201,  20& 

This  is  also  the  role  rf  the  King's  Bench  in  Engfand,  Met> 
calfe^s  case,  11  Co.  3a  It  is  there  kid  down  in  the  second 
resirfotioo,  tbat  by  tiie  words  in  the  writ,  njwdicmm  imde  reddi^ 
tmm  sUf  Scc^  are  intoided,  not  only  a  jodgment  in  the  chief 
mitten  in  controtrersy,  bat  also  in  the  whole  of  them,  so  that 
the  soit  may  be  at  an  end.  The  reason  giren  is,  that,  if  the 
record  shoiud  be  removed  before  tbe  wbok  matter  k  deter- 
mined in  tbe  coort  below,-there  wonld  be  a  failore  of  jostice, 
as  the  King's  Bench  caoabt  proceed  opon  the  matters  not  de- 
termined, and  upon  which  no  judgment  k  given,  and  the 
wbok  record  most  be  in  the  Common  Pkas  or  King's  Bench* 
It  k  entire,  and  cannot  be  in  both  comts  at  the  same  time. 

Tbe  writ  k  conditional,  and  does  not  authorize  the  conrt 
below  to  send  up  the  case  unless  all  the  matters^  between  all 
the  parties  to  the  record  have  been  finally  disposed  oC  The 
case  k  not  to  be  sent  up  in  fragments,  by  a  succession  of  writs 
of  error.    Peet  v.  McGfaw,  21  Wend.  667. 

It  is  supposed  that,  inasmuch  as  judgment  k  allowed  to  be 
entered  separately  against  two  or  more  defendants  sued  jointly 
upon  a  bond  or  note,  according  to  tbe  statute  of  Mississippi, 
the  severance  of  tbe  cause  of  action  k  compkte ;  and  that  any 
one  defendant  afi^ainst  whom  judgment  may  be  thus  entered 
can  bring  error,  suthough  the  case  has  not  been  dkposed  of  as 
to  tbe  other  defendants.  And  for  a  like  reason,  when  a  judg- 
ment is  rendered  in  favor  of  one  defendant  against  tbe  pkin- 
tiff,  the  latter  may  bring  error  before  the  suit  has  been  dkposed 
of  in  respect  to  the  others. 

But  we  bave  seen  tbat  tbe  practice  is  otherwise  under  thk 
statute,  and  tbat  final  judgment  cannot  be  properly  entered 
against  any  of  tbe  parties  until  tbe  wbole  case  is  dkposed  of; 
and  tbat  any  neglect  in  the  observance  of  tbe  rule  exposes  the 
judgment  to  a  reversal  on  error  in  the  appellate  court 

According  to  tbe  practice  of  thk  court,  tbe  judgment  cannot 
be  reversed  on  account  of  the  error,  but  tbe  case  must  be  dis- 
missed for  want  of  jurisdiction,  and  remanded  to  tbe  court 
below,  to  be  proceeded  in  and  finally  dkposed  of.  . 
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As  the  case  must  come  before  that  court  for  farther  proceed- 
ings,  it  niay,  in  its  discretion,  on  a  proper  application,  relieve 
the  plaintins  from  the  embarrassments  in  which  the  justice  of 
it  seems  to  have  been  involved,  on  account  of  the  unskilfulnesa 
of  the  pleader,  by  opening  the  judgment  on  the  demurrer,  and 
permitting  them  to  amend  the  pleadings.  It  is  apparent  that 
judgment  has  been  rendered  against  tiiem,  without  at  all  in- 
volving the  merits  of  the  case. 

The  writ  of  error  is  dismissed,  and  the  cause  remanded  to 
the  court  below. 

Order. 
This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  District  Court  of  the  United  States  for  the  North- 
em  Dbtrict  of  Mississippi,  and  was  argued  by  counsel.  On 
consideration  whereof,  it  is  now  here  ordered  and  adjudged  by 
tbis  court,  that  this^  writ  of  error  be,  and  the  same  is  hereby, 
dismissed,  and  that  this  cause  be,  and  the  same  is  hereby,  re- 
manded to  the  said  Dbtrict  Ck>urt,  with  directions  to  proceed 
therein  in  conformity  to  the  opinion  of  this  court 


Samubl  W.  Oaket,  Plaintiff  in  eeeor,  t.  John  H.  Bennett,  Ad- 

MINISTEATOfi  OF  WiLLIAM   HaLL,  AND  JOHN   H.  IlLIES. 

A  decree  in  bankraptcj  passed,  in  1843,  b^  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  Louisiana,  did'not  pass  to  the  assignee  the  title  to  a 
house  and  lot  in  the  city  of  Qalveston  and  State  of  Texas,  iR^ch  house  and  lot 
were  the  property  of  the  bankrupt 

Texas  was  then  a  foreign  state,  and  whatever  difference  of  opinion  there  may  be 
with  respect  to  the  extra-territorial  operation  of  a  bankrupt  law  upon  personal 
property,  there  is  none  as  to  its  operation  up  in  real  estate.  This  court  concurs 
with  Sir  William  Grant,  in  14  Vesey,  537,  that  the  validity  of  every  disposition  of 
rtMl  estate  must  depend  upon  the  law  of  the  country  in  which  that  estate  ii 
situated. 

Besides,  the  deed  made  by  the  assignee  in  bankruptcy  to  one  of  the  parties  in  the 
present  cause  was  not  made  conformably  with  the  laws  of  Texas ;  and  letters  of 
administr^oion  upon  the  estate  of  the  bankrupt  had  been  taken  out  in  Texas  be- 
fore  the  fact  of  tne  bankruptcy  was  known  there ;  and  the  creditors  of  the  estate 
in  Texas  had  a  better  lien  upon  the  property  than  the  assignee  in  Louisiana. 

This  cause  was  brought  up,  by  writ  of  error,  from  the 
District  CJourt  of  the  United  States  for  the  District  of  Texas. 

It  was  an  ejectment,  conducted  by  way  of  petition  and  an- 
swer, for  a  house  and  lot  in  the  county  and  city  of  Galveston, 
in  the  State  of  Texas,  being  lot  No.  13  in  block  No.  681. 

The  suit  was  brought  by  Oakey  against  Bennett,  the  admin- 
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istrator  of  William  Hall,  and  John  H.  lilies,  tenant  in  posses- 
sion. In  the  bill  of  exceptions  the  suit  is  denominated  an  action 
of  "  trespass  to  try  titles  ^ ;  but  as  the  petition  prayed  for  the 
restoration  of  the  property,  as  well  as  damages,  it  seems  more 
proper  to  call  it  an  ejectment. 

Upon  the  trial,  the  plaintiff  sought  to  derive  his  title  from 
Hall,  under  whom  the  defendants  claimed  also. 

In  1842,  Hall  was  in  possession  of  the  lot  by  purchase  from 
John  8.  Snydor,  but  no  deed  was  at  that  time  made. 

On  the  9th  of  Februaiy,  1843,  Hall  (calling  himself  William 
Hall,  late  of  Galveston,  Texas)  filed  a  petition  .in  the  District 
Conrt  of  the  United  States  for  the  Eaatem  District  of  Louisi- 
ana, praying  for  the  benefit  of  the  bankrupt  act  of  the  United 
States,  passed  August  19th,  1841.  The  legal  notice  was  given, 
and  on  the  10th  of  March,  1843,  he  was  declared  a  bankrupti 
and  F.  B.  Conrad,  of  New  Orleans,  appointed  assignee. 

On  the  3d  of  April,  1843,  Snydor  executed  a  deed  to  Hall 
of  the  house  and  lot  in  (Galveston. 

In  March,  1844,  Hall  died,  and  Bennett,  the  defendant,  was 
appointed  administrator  by  the  Probate  Court  of  GUveston 
dounty  in  Texas. 

In  M^,  1845,  Conrad,  the  assignee  of  Hall,  petitioned  the 
District  Court  for  an  order  to  sell  the  eifects  of  the  bankrupti 
and,  the  usual  preliminary  proceedings  being  had,  a  public  sale 
topk  place  for  cash.  An  article  in  the  inventory  was  <<  all  the 
right,  title,  and  interest  of  the  bankrupt  in  and  to  a  house  and 
lot  in  'Galveston,  Texas."  Samuel  W.  Qakey  became  the 
purchaser  of  this  for  the  price  of  four  hundred  dollars,  and  on 
the  18th  of  June,  1845,  Conrad  executed  to  Oakey  a  deed 
which  conained  the  following  recital,  viz. :  — 

^  And  the  said  William  Hall,  bankrupt,  at  the  time  he  filed 
his  petition  in  said  court  to  be  declared  a  bankrupt,  and  at  the 
time,  said  10th  March,  1843,  when  he  was  declared  and  de- 
creed a  bankrupt,  was  possessed  of  a  claim  to  a  house  and  lots 
in  the  city  of  Galveston',  of  the  exact  nature  of  which  the  said 
Francis  B.  Conrad,  assignee  as  aforesaid,  could  not  obtain  any 
exact  khowled^  or  description ;  which  claim,  whether  it  was 
one  or  in  plurality,. on  a  hpuse  or  houses,  building  or  buildings, 
more  or  less  in  number,  of  lots,  parcel,  or  parcels  of  land,  b6 
they  what  they  were,  situate  in  the  city  of  Galveston,  re- 
public of  Texas,  by  said  act  of  Congress,  and  the  decrees  of 
said  court  on  said  bankrupt's  petition,  with  all  his  property 
and  rights  of  property,  of  every  name  and  nature,  and  whether 
real,  personal,  or  mixed,  became,  by  the  mere  operation  of  said 
act  thus  made  and  provided,  ipso  facto  from  the  time  of  such  de- 
cree aforesaid,  and  was  deemed  to  be,  divested  out  of  such  bank- 
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rapt,  without  any  other  act,  assignment,  or  conveyance  what- 
soever, and  the  same  became  vested  by  force  of  the  same  in 
Francis  B.  Conrad,  assignee  as  aforesaid.  All  of  which  rights 
of  property  or  real  estate,  whatever  might  be  the  nature  of  his 
title  thereto,  or  interest  therein,  which  was  situated  in  the  city 
of  Galveston,  republic  of  Texas,  it  was  my  intention  to  sell,  as 
assignee  as  aforesaid,  at  public  auction ;  and  the  said  court^  on 
considering  my  petition  to  that  effect,  made  judffment  thereon, 
and  issued  an  order  of  sale  under  date  of  23d  May,  1845 ;  and 
by  virtue  of  said  order  of  sale  by  said  court,  and  after  due  and 
lawful  advertisement  made  by  William  F.  Wagner,  United 
States  marshal  for  the  district,  and  at  the  time  and  place  des- 
ignated in  said  advertisement,  at  the  hour  of  12,  noon,  on  this 
18th  day  of  June,  A.  D.  1845,  the  said  marshal- did,  under  my 
direction,  then  and  there  publicly  cry,  adjudicate,  and  sell  to 
Samuel  W.  Oakey,  the  last  and  highest  biddi^,  as  follows, 
viz. :  <  all  the  right,  title,  and  interest  of  the  said  bankrupt 
(William  Hall)  in  and  to  a  house  and  lots  in  the  city  of  G(al- 
veston,  Texas,  bein^  lot  13,  block  681,  or  lot  9,  block  622,  or 
both,'  and  sold  without  any  guaranty  whatever.  The  said 
Samuel  W.  Oakey  became  the  purchaser  for  the  price  and 
sum  of  four  hundred  dollars,  the  receipt  of  which  is  hereby,  as 
it  already  has  been,  acknowledged.  In  consideration  thereof, 
I,  the  said  Francis  JB.  Conrad,  assignee  as  aforesaid,  have  b^- 
gained^  soldi  conveyed,  assigned,  transferred,  set  over,"  &c^  &C. 

This  defd  was  afterwards  recorded  in  Te^^as. 

On  the  12th  of  December,  1846,  Bennett  settled  an  account 
with  the  Probate  Court,  showing  that  he  was  in  advance  for 
the  estate  $  1,811.03. 
"*On  the  25th  of  January,  1847,  Oakey  filed  a  petition  in  the 
Di^ct  Court  of  the  United  States  ft*-  the  District  of  Texas, 
which,  after  having  been  the  subject  of  sundry  pleas  and  demur- 
rers and  motions,  v^as  finally  withdrawn,  and  an  amended  peti- 
tion filed  on  the  31st  of  May,  1848«.  This  was  the  subject  of 
some  motions  too,  but  at  length  issue  was  joined,  on  the  5th 
of  June,  1848,  and  the  cause  came  on  for  trial.  Being  left 
to  a  jury,  they  found  a  verdict  for  the  defendants. 

The  bill  of  exceptions  sets  forth  all  the  deeds  offered  in  evi- 
dence by  the  plaintiff,  fo^  the  purpose  of  showing  a  title  in  Hall, 
and  also  the  record  of  the  proceedings  in  bankruptcy,  to  show 
that  this  title  passed  to  himself.  This  ps^rt  of  the  bill  is  not 
necessary  to  an  understanding  of  the  prayers  addressed  to  the 
court,  and  it  is  therefore  omitted.  Nor  is  it  necessary  to  insert 
the  evidence,  as  offered  by  the  defendant^  to  prove  interlinea- 
tions and  falsifications  of  the  record.  The  following  are  the 
prayers  addresse»d  to  the  court  on  the  part  of  the  plaintiff 
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«  The  plaintiff  reqaests  the  court  to  charge  the  jury,, — 

^  Ist  That  if  the  jury  find,  from  the  evidence,  that  at  the  date 
of  Hall's  bankruptcy  he  was  seized  and  possessed  of  the  prem- 
ises in  question,  and  that,  beinff  so  possessed,  he,  Hall,  volun- 
tarily applied  to  the  honorable  United  States  District  Court  of 
Louisiana  to  be  declared  a  bankrupt,  and  was,  in  accordance 
with  the  act  of  Congress  of  the  19th  of  August,  1841,  adjudged 
and  decreed  by  the  court  to  be  a  bankrupt,  such  voluntary 
petition  and  decree  operated  to  divest  and  pass  Hall's  estate  in 
the  premises,  and  vested  the  property  as  absolutely  in  Hall's 
assignee  as' he.  Hall,  might  have  done  by  his  own  voluntary 
conveyance. 

"  rwhich  instruction  the  court  gave.) 

^  ^.  That  if  the  said  assignee,  Conrad,  so  appointed  by  said 
court,  in  execution  of  the  order  of  said  court  sold  said  property 
to  plaintiff  for  a  valuable  consideration,  such  bankruptcy,  de- 
cree, order,  sale,  andpurchase  passed  the  right  of  proper^  as 
effectually  to  plaintiff  as  Hall  might  have  done  by  his  voluntary 
deed  of  conveyance. 

"  (Which  second  instruction  the  court  refused  to  give.) 

"3d.  That  if  Hall  did  petition,  and  at  the  time  of  his  peti- 
tion in  bankruptcy  surrendered  the  premises  in  question  as  part 
of  his  assets,  although  he  only  hacl  possession  thereof  under  a 
purchase  by  inchoate  title,  which  was  afterwards  perfected  by 
full  RT&nt,  such  subsequently  acquired  title  enured  to  the  bene- 
fit of  plaintiff. 

"  Rwhich  third  instruction  the  court  refused.) 

"4th.  That  if  the  jury  find  from  the  evidence  that  Hall  ap- 
plied to  the  proper  court,  by  his  own  voluntary  petition,  for  the 
benefit  of  the  act  of  Congress  of  the  United  States  of  the  19th 
of  August,  1841,  and  obtained  a  decree  of  bankruptcy  on  said 
voluntary  application,  then  all  the  property  of  said  Hall,  of 
every  kind  and  nature  whatever,  real,  personal.  Or  mixed,  was 
thereby  divested  out  of  said  Hall,  and  vested  as  fully  and  effect- 
ually in  his  proper  assignee,  duly  appointed,  as  the  same  was 
previously  vested  in  HalL 

"  (Which  instruction  the  court  gave.) 

"  5th.  That  the  act  of  the  United  States  Congress  of  the 
19th  of  August,  1841,  was  recognized  and  adopted  by  the  lawii 
of  Texas  as  part  of  the  law  of  the  republic  of  Texas. 

"  (And  this  fifth  instruction  the  court  refused  to  give,  saying, 
thatvthe  law  of  the  republic  of  Texas  referred  to  recognized 
the  bankrupt's  discharge,  but  did  not  affect  his  real  estate,  and 
here  directs  the  clerk  to  insert  the  law  referred  to,  which  is 
an  act  of  the  republic  of  Texas,  approved  February,  1841, 
laws  of  that  year,  p.  143,  entitled  "An  Act  for  the  relief  of 
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those  who  have  taken  the  benefit  of  the  insolvent  laws  of  other 
ooontries." 

'^  6th.  That  if  Hall  made  a  voluntary  assignment  in  Louisi- 
ana of  the  premises  in  question,  in  order  to  obtain  the  benefit 
of  the  said  act  of  the  19th  of  August,  1841,  such  assignment 
was,  and  is,  in  point  of  law,  equivalent  to  a  volunts^  con- 
veyance made  by  Hall  of  said  premises  to  the  plaintiff. 

"  (Which  instruction  the  court  refused.) 

^7th.  That  the  transcript  of  the  record,  marked  A,  from  the 
United  States  Pi^ct  Court  of  Louisiana,  is  competent  and 
conclusive  evidence  pf  what  it  purports  to  contain,  and  what 
is  recited  therein ;  and  that  under  law  said  transcript  of  record 
is  entitled  to  full  faith  and  credit. 

^  8th.  That  Bennett  id  in  no  better  condition  in  relation  to 
the  property  in  controversy  than  Hall  himself  would  have  been 
had  he  been  living  and  the  defendant  in  this  suit 

**  (This  charge,  the  eighth,  the  court  gave.) 

^  As  to  the  seventh  instruction  asked,  the  court  charged  the 
jury  that  full  faith  and  credit  should  be  given  to  the  transcript  of 
the  record  of  the  court  in  Louisiana ;  that  is,  that  it  is  entitled 
to  the  same  force  and  efficacy  here  that  it  would  be  entitled  to 
in  the  court  where  the  transaction  was  had,  and  of  which  it 
purports  to  be  the  record ;  that  in  thfs  dOurt,  as  in  that,  parol 
testimony  is  competent  to  show  that  that  which  claims  to  be  a 
record  is  void  for  fdrgery. 

"  9th.  That  if  the  jury  believe  from  the  evidence,  that  after 
Hall's  act  of  bankruptcy  he  became  a  citizen  of  Texas,  Oakey 
being  and  remaining  a  citizen  of  the  United  States  until  the 
annexation  of  Texas  to  the  United  States,,  tfen,  by  the  act  of 
annexation,  the  property  in  question  became  as  absolutely 
Oakey's  as  though  Texas  had  been  one  of  the  United  States 
at  the  date  of  the  bankruptcy,  the  act  of.  annexation  having,  bv 
relation,  removed  every  disability  growing  out  of  the  laws  ot 
the  place  where  the  land  is  situated,  and  of,  Oakey's  personal 
right  to  hold. 

"  (Ninth  refused  by  the  co\3irt) 

"  10th.  That  if  the  jury  believe  from  the  pleadings  and  evi- 
dence that  Oakey  has  derived  his  title  from  or  through  Hall's 
voluntary  act,  either  of  record  or  by  conveyance,  and  that  the 
defendant. Bennett  only  claims  as  Hall's  administrator,  and 
niies  as  his  tenan^then  Bennett  is  only  the  personal  represent- 
ative of  HaU,  and,  as  such,  a  proxy,  and  as  fully,  and  effect- 
ually estopped  from  denying  Oakey's  title  as  Hall  himself 
would  have  been,  and  that  ^  Hall  would  have  been  absolutely 
estopped. 

**  (Refused  by  the  court) 
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^  11th.  That,  if  the  jury  find  for  the  plaintiffi  they  may  find 
the  rents  as  damages. 

"  (Which  the  court  gave.) 

<^  12th.  That  the  act  for  the  relief  of  persons  who  have  taken 
the  benefit  of  foreign  insolvent  laws  of  Texas,  passed  February, 
1841,  (before  referred  to,^  rec(^nize&  a  surrender  under  a  foreign 
bankrupt  law,  if  honestly  made,  as  a  valid  and  legal  mode  of 
transferring  the  bankrupts  real  estate  lying  in  Texas. 

"  (Which  the  court  refused.) 

<^  12th.  That  Oakey  is  vested  with  all  the  rights  that  were 
vested  in  Conrad  by  virtue  of  his  due  appointment  as  assignee 
ofHalL 

"  (And  this  twelfth  instruction  the  court  refused  to  give.) 

"  And  to  the  failure  and  refusal  of  the  court  to  give  the  in- 
structions hereinbefore  asked,  and  by  the  court  refused  as  noted, 
and  to  the  giving  the  said  several  instructions,  not  asked,  which 
by  the  court  were  given  as  hereinbefore  set  forth,  the  said  plain- 
tin  at  the  time  excepted. 

'<  And  now,  for  the  purpose  of  saving  the  said  several  excep- 
tions taken,  as  well  as  to  set  forth  the  whole  facts  of  the  case, 
the  court  seals  this  bill  of  exceptions,  and  orders  the  same  to 
be  filed  and  made  a  part  of  the  record,  which  is  done  Sth  June, 
1848.  John  C.  Watrous,  [l.  sJ 

U.  S.  Judge:' 

The  case  came  up  to  this  court  upon  all  these  points. 

It  was  argued  by  Mr,  HaU^  for  the  plaintiff  in  error,  and  Mr. 
Bikers  and  Mr.  Howard^  for  the  defendants  in  error,  with  whom 
were  Mr.  Ovid  F.  Johnson  and  Mr.  Harris. 

The  points  made  in  the  arguments  of  counsel  which  are  not 
touched  upon  in  the  opinion  of  the  court  are  omitted  in  this 
report 

Mr.  HcUlj  for  plaintifi'  in  error. 

Third  Point  There  was  error  in  the  court  below  in  refusing 
to  charge  that  the  plaintiff  became  vested  with  the  rights  of 
property,  which  had  been  vested  in  Conrad  by  Hall's  bank- 
ruptcy.    (Charge  asked  for  in  Nos.  2  and  12.) 

1.  The  court  had  charged,  that  the  decree  which  discharged 
Hall  divested  him  of  his  property,  and  vested  it  in  Conrad. 
And  therein  it  was  correct     Qeneral  Bankrupt  Law,  §  3. 

2.  That  the  vested  property  in  Conrad,  when  deeded  to 
the  plaintiff,  passed  Hall's  rights,  is  a  sequUur  of  the  charge 

E'ven.     The  assignee  had  power  to  deed,    (xeneral  Bankrupt 
aw,  §  16. 

3.  The  surrender  and  conveyance  in  Louisiana  passed  the 
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property  in  Texas.  This  while  she  was  yet  a  republic.  Pro- 
viso in  Act,  5  Texas  Laws,  p.  44 ;  Dallam's  Digest,  m.  94,  95 ; 
Carr's  Guardian  v.  Wellborn,  Dallam's  Diges^  p.  o^,  and  1 
Texas  Reports,  463.* 

4.  This  was  not  a  compulsory^  but  a  voluntary  transfer.  A 
bankrupt's  property  out  of  the  jurisdiction  of  the  tribunal  pass- 
ing it  may  not  be  transferred  as  a^inst  creditors  of  the  locus 
rex  sitee,  when  compulsory  or  scheduled  in  general  terms ;  but 
if  he  voluntarily  surrenders  it,"  it  passes.  Selkrifi[  v.  Davies, 
2  Rose,  B.  C.  291;  Story,  Conflict  of  Laws,  §  38;  Bank  of 
Augusta  V.  Earle,  13  Pet  619 ;  16  Pet  67. 

Fourth  Point  Had  Hall  been  defendant  in  thb  suit,  he 
would  have  been  estopped  from  resisting  plaintiff;  and  there 
was  error  in  the  refusing  so  to  charge  by  the  court  He  had 
voluntarily  surrendered  ptoperty.  It  had  vested  in  an  assignee. 
That  assignee  had  deeded  it  to  plaintiff.  Hall  and  the  plaintiff 
were  privies  in  the  successive  relationship  of  the  latter  to  the 
former  as  to  the  same  rights  of  property.  1  Greenleaf  on  Evi- 
dence, §  189. 

The  effect  of  Hall's  surrender  was  to  Vest  his  property  in 
his  assignee,  and  in  whomever  the  assignee  might  sell  to.  He 
IS  presumed  to  have  known  this,  for  it  was  the  effect  of  his  own 
deed.  Even  if  in  law  hb  surrender  in  Louisiana  did  not  pass 
Texas  property,  he  could  not  set  it  up.  Nullus  commodum 
capere  potest  de  injurxA  sud  proprid.  And  surely  either  Hall  or 
his  privy  in  representation  cannot  now  deny  the  title  of  plain- 
tiff, who,  a  bond  fide  purchaser,  by  reason  of  their  own  act, 
will  else  be  prejudiced  by  their  taking  advantage  of  Hall's 
wron^  (assuming  thdt  any  existed). 

Fiuh  Point  If  Hall  was  thus  estopped,  Bennett,  the  de- 
fendant, was  also  estopped.  (Error  in  charing  to  contrary.) 
That  he  was  in  the  same  condition  in  which  Hall,  if  defendant 
would  have  been,  was  charged  by  the  court  And  this  was  so. 
'Bennett  was  Hall's  administrator,  and  his  privy  in  representa- 
tion. 1  Greenleaf  on  Evidence,  §  189.  The  admissions  of  an 
intestate  bind  his  administrator.  Smith  v.  Smith,  3  Biner*  N. 
C.  29;  Ivat  v.  Finch,  1  Taunt  141. 

The  record  of  bankruptcy  was  in  evidence,  which  would 
have  bound  Hall,  and  also  Bennett,  his  administrator.  1  Ghreen- 
leaf  on  Evidence,  §§  522, 523.  There  was  no  evidence  to  show 
that  Bennett  was  holding  for  creditors.  He  was  Hall's  admin- 
-istrator  in  a  personal  capacity  only. 

*  Teicas  had  recognixed  and  applied  the  force  of  the  a>rorooD  law  of  England,  as 
her  role  of  jnrispradence,  whenever  not  in  conflict  with  her  own  faiws.  Bv  the  com- 
mon  law  of  Enghuid  the  title  of  foreign  astigneet  waa  recognised.  Sill  p.  Won- 
wick,  1  Hen.  Bl,  691. 
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Sixth  Point  The  title  to  the  property  in  controversy  (lot 
13y  block  No.  681,  city  of  Galveston)  was  in  HaU  when  he 
was  decreed  bankmpt,  —  the  time  at  which  his  property  vested 
in  the  assignee.     Greneral  Bankrupt  Law,  §  3. 

Hall  bought  from  Snydor,  in  the  autumn  of  1842,  by  parc4 
agreement;  went  into  occupation,  and  made  improvements. 
Snydor  testifies,  that  he  considered  Hall  owner  all  this  time ; 
"  he  would  have  made  the  deed  at  any  time  after  the  bargain 
and  sale.''  The  deed  was  made  April  3d,  1843 ;  discharge  by 
decree,  June  16th,  1843. 

"  In  the  case  of  a  parol  contract  for  the  sale  of  lands,  if  after- 
wards carried  into  effect  by  a  conveyance,  the  deed  will  relate 
back  to  the  date  of  the  contract,"  &c.  4  Eenf  s  Com.  451,  note, 
last  edition;  Clary  v.  Marshall,  S  B.  Monroe,  266. 

By  the  Texas  statute  of  frauds,  estate  for  less  than  five 
years  could  be  made  by  paroL     Dallam's  Digest,  61. 

There  was  part-performance  of  the  parol  sale ;  — 

1.  By  occupation.  Wilber  t;.  Paine,  1  Ham.  Ohio,  251; 
GSregory  v.  Mitchell,  1  Hoff.  470. 

2.  By  improvements.  Parkhurst  v.  Van  Cortlandt,  1  Johns* 
Ch.  274. 

P&rt-performance  of  parol  contract  for  lands  saves  the  statute 
of  frauos.    4  Kenf  s  Com.  451. 

There  was  error  in  the  face  of  these  matters  of  fact  and  law, 
in  refusing  to  charge  as  asked  for.     (Charge  3.) 

Seventh  Point  If  Hall  had  possessed  any  creditors  in 
Texas  at  the  time  he  surrendered  his  Texas  property,  (which 
does  not  appear  so  to  be,)  and  who  were  thereby  prejudiced, 
Hall  could  have  pleaded  his  discharge  in  Louisiana  against 
their  demands. 

.  This  by  statute  of  Texas.  It  would  be  a  legal  mocKery, 
in  construing  this  statute,  to  say  that,  while  it  recognized  the 
validity  of  a  foreign  discharge,  it  did  not  recognize  the  effect 
of  that  discharge.  There  was  error  in  charging  the  latter. 
(Charge  12.) 

Eighth  Point  As  against  every  person  but  the  Stat«;  the 
assignee,  although  not  a  citizen  of  Texas,  as  well  as  plainti^ 
could  succeed  to  Hall's  rights,  and  hold  land. 

Aliens  may  take  by  purchase,  and  hold  land,  until  office 
found.     Fairfax  r.  Hunter,  7  Cranch,  603, 

This  is  so  well  established,  said  a  distinguished  justice  of 
this  court,  that  the  reason  is  only  a  search  for  the  antiquaiy. 

And  until  land  is  seized  by  the  State,  aliens  may  convey  or 
maintain  action.    13  Wend.  546. 

Naturalization  relates  back,  sind  confirms  title  to  land  pur- 
chased during  alienage.    Jackson  v.  Beach,  1  Johns.  Cas.  399. 
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Texas,  as  a  republic,  having  slept  on  her  rights  to  escheat  the 
land  Tested  by  Hail  in  his  assignee,  (conceding,  argumenti  gror 
tidj  such  right  to  have  existed,)  when  admitted  as  a  State,  the 
disabiliiy  of  the  assignee  was  removed ;  and  the  annexation 
operated  to  confirm  hi^  title  in  the  same  manner  as  naturaliza- 
tion.    There  was  error  in  refusing  so  to  charge,  as  at  charge  9. 

The  points  made  by  the  counsel  for  the  defendant  were  the 
following:  — 

1.  This  is  an  action  of  trespass  to  try  title  under  the  stat- 
utory regulation  of  Texas,  which  declares  that  the  trial  shall 
be  regulated  by  the  principles  of  ejectment  Hartley's  Digest 
of  Texas  Laws,  p.  9o9.  it  requires  a  legal  title  to  sustain  the 
action  in  this  court. 

2.  The  transfer  of  land  by  a  foreign  bankruptcy  is  not  such 
a  title.  Whatever  may  be  doubtful  as  to  the  effect  of  a  foreign 
assignment  in  bankruptcy  upon  personal  estate,  it  is  univer- 
sally admitted  that  it  cannot  convey  real  property,  which  is 
regulated  by  the  law  of  the  sUus.  Story,  Conflict  of  Laws, 
§§  422  a,  428,  591. 

3.  The  record  shows  that  Oakey  was  a  citizen  of  Louisiana 
at  the  date  of  the  sale  to  him.  He  was  therefore  an  alien,  and 
the  tenth  section  of  the  general  provisions  of  the  constitution 
of  the  republic  forbids  aliens  to  hold  land  except  by  titles 
emanating  from  the  government  Hartley's  Dig.  38;  Story, 
Confl.  §  ^9.  At  common  law  a  party  may  take  by  purchase, 
and  hold  until  office  found ;  but  be  cannot  take  by  operation 
of  law,  or  by  descent,  or  by  bankruptcy.  As  he  cannot  hold, 
the  law  will  not  cast  the  title  upon  him. 

4.  The  act  of  the  Texas  Congress  does  not  recognize  con- 
veyances by  foreign  bankrupt  assignments.  It  is  confined  to 
the  effect  of  the  discharge.  The  discharge  is  one  thing,  the 
assignment  another,  and  they  fure  quite  different  in  their  ef- 
fects. The  Texas  bankrupt  law  required  a  regular  deed  of 
assignment  from,  the  debtor.    Hartley's  Dig.  114, 115. 

5.  The  bankrupt  law  of  the  United  Sts^tes  of  1841  does  not 
provide  for  an  assignment  .  It  requires  the  applicant  to  pre- 
sent a  petition,  with  a  list  of  his  creditors  and  their  places  of 
residence,  together  with  a  schedule  of  his  property,  &c,  and 
when  declared  a  bankrupt,  the  third  section  provides  that  title 
to  all  his  property,  real  and  personal,  shall  be  vested  in  as- 
signees **  by  operation  of  law,"  without  any  other  assignment 
or  transfer.  Such  an  act  can  have  no  extra-territorial  force  on 
real  property,  for  the  obvious  reason,  that  there  would  be.  a  de- 
fect of  jurisdiction.  The  authority  of  the  court  could  not  ex- 
tend to  lands  beyoud  the  United  States. 

4» 
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The  title  to  lands  must  be  passed  according  to  the  law  of 
the  sUus.  The  pretended  transfer  of  the  assignee/  Conrad, 
could  not  pass  title  to  lands  in  Texas,  because  it  was  not  a 
deed  at  common  law,  nor  according  to  the  provisions  of  the 
laws  of  Texas.  It  had  neither  a  sesu,  nor  the  scroll  recognized 
by  the  statutes  of  Texas.  It  had  no  subscribing  witness,  nor 
was  it  acknowledged  before  any  judge  or  other  officer, -as' re- 
quired by  the  statutes  of  Texas.  If  the  judgment  of  the  court 
of  bankruptcy  could  have  had  any  extra-territorial  force  or  au- 
thority  to  transfer  real  estate,  the  instrument  of  the  coromisr 
sioner  Conrad  cannot  operate  as  a  deed  to  pass  the  fee. 
Hartley's  Dig.  128.  Unaer  any.  aspect  of  the  case,  it  could 
not  support  ejectment.  More  especially  when  it  was  shown 
that  there  were  Texas  creditors  at  the  time  Hall  was  declared 
a  bankrupt. 

6.  The  registered  copy  of  the  conveyances  was  not  compe- 
tent evidence,  because  not  legally  admitted  to  record.     The 
originals  were  not  acknowledged  and  proved,  as  required  by 
the  Texas  registry  act,  and  were  not,  therefore,  evidence  under'^ 
her  judiciary  act     Hartley,  839 ;  lb.  255. 

7.  The  description  in  the  transfer  of  the  commissioner,  of  a 
"  house  and  lot  in  CJalveston,"  was  not  sufficient  without  the 
interlineation  of  the  number  and  block,  which  was  proved  bv 
the  marshal  to  have  been  made  after  the  sale,  and  in  the  hand- 
writing of  the  vendee.  This  of  itself  was  sufficient  to  avoid 
the  deed  unless  explained,  and  the  onus  of  the  explanation 
was  on  the  vendee. 

The  following  authorities  were  cited  in  addition,  to  show 
that  title  to  lana  in  Texas  did  not  pass  to  the  assignee  of  a 
bankrupt  under  the  laws  of  a  foreign  country : — Kirby,  313  ; 
1  Har.  &  McHenry,  236;  2  lb.  463;  2  Hayw.  24;  4 
McCord,  519 ;  1  Rep.  Con.  Ct  283 ;  6  Binney,  353 ;  6  Pick. 
286 ;  Bee,  244 ;  5  Cranch,  302 ;  12  Wheaton,  361 ;  3  Wendell, 
638;  2  Kent's  Com.,  1st  edition,  330;  20  Johnson,  254;  4 
Wheaton,  213 ;  2  Story,  360  and  630 ;  1  Metcalf  and  Perkins's 
Dig.  400, -pi.  123,  124;  1  U.  States  Dig.  (Supplement),  270, 
pi.  93,  94. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 

A  writ  of  error  to  the  District  Court  of  the  United  States 
for  Texas  brings  this  case  before  us. 

Under  the  forms  of  procedure  in  Texas,  an  action  was  com- 
menced by  petition,  on  the  25th  of  January,  1847,  by  the  plain- 
tiff, for  the  recovery  of  a  house  and  lot  in  the  city  of  Galves- 
ton, Texas,  described  in  the  plan  of  said  city,  number  thirteen, 
in  block  six  hundred  and  eighty-one.    The  plaintiff  gave  in 
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evidence  a  deed  from  the  proprietors  of  the  city  for  the  lot  in 
ooDtroversy  to  James  8.  Holman,  dated  Ist  Jane,  1840.  The 
same  lot,  on  the  3d  of  April,  1843,  was  conveyed  to  William 
Hail,  by  Snydor,  the  attorney  of  Holman.  The  purchase  was 
made  by  Hall,  some  time  before  the  deed  was  execnted,  and 
he  entered  into  the  possession  of  the  lot,  made  improvements 
thereon,  and  continued  to  occupy  it  until  his  death.  The  de- 
fendant Biies  has  been  in  possession  of  the  lot  since  the  deatii 
ofHalL 

On  the  9th  of  February,  1843,  William  Hall  {^  late  of  Gal- 
veston,  Texas  ")  filed  his  petition  for  the  benefit  of  the  bank- 
rupt law,  in  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  and  on  the  10th  of  March  follow- 
ing he  was  declared  a  bankrupt  A  schedule  of  his  assets  was 
filed,  among  which  was  the  lot  now  in  controversy.  Franda 
&  Conrad,  of  the  city  of  New  Orleans,  was  appointed  his  as- 
signee, who  gave  bond  as  required.  The  assignee,  on  applica- 
tion to  the  District  Court,  obtained  an  order  for  the  sale  of  the 
house  and  lot,  and  they  were  sold,  in  pursuance  of  such  order, 
to  Oakey,  the  plaintifi^  on  the  18th  of  June,  1845,  to  whom  a 
deed  was  executed  on  the  same  day  by  the  assignee. 

Before  the  commencement  of  the  suit,  in  1844,  Hall  died, 
and  Bennett,  the  defendant,  was  appointed  his  administrator 
in  Texas.  Process  was  issued  against  him,  and  also  against 
lUies,  the  person  in  pl>sses8ion,  who  refused  to  recognize  the 
right  of  the  plaintifE 

In  his  answer  Bennett  avers,  that  the  petition  and  the  mat- 
ters and  things  therein  set  forth  are  not  sufficient  in  law,  &;c, 
and  he  pravs  judgment,  Sec  And  for  further  answer  he  states, 
that  Hail  departed  this  life  before  the  annexation  of  Texas  to 
the  United  States,  and  t*hat  administration  of  his  estate  was 
duly  granted  to  the  defendant  That  he  proceeded  in  the  dis- 
charge of  his  duties,  and  he  exhibits  accounts  against  the  es- 
tate of  Hall,  by  himself  and  other  citizens  of  Texas,  which 
were  allowed  by  the  Probate  Court,  amounting  to. the  sum  of 
$  1,811,  before  any  conveyance  of  the  house  and  lot  by  the  as- 
signee of  Hall  was  set  up  or  regbtered  in  Galveston  County, 
as  the  law  required.  And  he;  avers  that  there  is  no  property  to 
satisfy  the  debts  of  the  estate,  except  the  house  and  lot  in  con- 
troversy. 

Many  points  were  raised,  on  which  bilb  of  exception  were 
taken  to  the  rulings  of  the  court,  in  the  progress  of  the  trial, 
but  the  validity  of  the  deed  of  the  assignee  to  the  plah:tiff  is 
the  great  question  in  the  case. 

There  can  be  no  doubt,  the  proceedings  in  bankruptcy  being 
regular  and  bond  fide,  that  the  property  of  the  bankrupt,  within 
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the  appropriate  jarisdictioi],  became  vested  by  the  act  of  Con- 
gress in  his  assignee.  At  the  time  of  the  decree  of  bankrupt- 
cy, and  until  a  short  time  before  the  sale  and  conveyance  of  the 
property  in  question  to  the  plaintiff,  Texas  was  an  independent 
republic,  and  in  every  respect  a  foreign  state  to  the  govern- 
ment of  the  United  States. 

In  this  country  there  is  some  diversity  of  opinion  among  the 
State  courts,  whether  a  bankrupt  law,  in  regard  to  personal 
property,  has  an  extra-territorial  operation.  That  it  has  such 
operation  is  a  doctrine  which  seems  to  be  well  settled  in  Eng- 
land by  numerous  decisions,  and  particularly  in  the  Royal 
Bank  of  Scotland  v.  Cuthbert,  (1  Rose's  Bankrupt  Cases,  Ap- 
pendix, 462,  and  2  Rose's  Cases,  291,)  in  which  Lord  Eldon 
said :  ^<  One  thing  is  quite  clear,  that  there  is  not  in  any  book 
any  dictum  or  authority  that  would  authorize  me  to  deny, 
at  least  in  this  place,  that  an  Enelish  commission  passes,  as 
with  respect  to  the  bankrupt  and  his  creditors  in  England, 
the  personal  property  he  has  in  Scotland  or  in  any  foreigu 
country." 

It  is  held  in  England,  that  an  assignment  of  personal  prop- 
erty under  the  bankrupt  law  of  a  foreien  country  passes  all 
such  property  and  debts  owing  in  En^and ;  that  an  attach- 
ment of  such  property  by  an  English  creditor,  with  or  without 
notice,  after  such  an  assignment,  is  invalid.  And  the  doctrine 
is  there  established,  that  an  assignment  under  the  English 
bankrupt  law  transfers  the  personal  effects  of  the  bankrupt  in 
foreign  countries.  But  an  attachment  by  a  foreign  creditor, 
not  subject  to  British  laws,  under  the  lo<^  laws  of  a  foreign 
country,  is  held  valid.  The  principle  on  which  this  doctrine 
rests  is,  that  the  personal  estate  is  held  aa  situate  in  that  coun- 
try where  the  bankrupt  has  his  domicile. 

A  statutable  conveyance  pf  property  cannot  strictly  operate 
beyond  the  local  jurisdiction.  Any  effect  which  may  be  given 
to  it  beyond  this  does  not  depend  upon  international  law,  but 
the  principle  of  comity ;  and  national  comity  does  not  require 
any  government  to  give  effect  to  such  assignment,  when  it 
shall  impair  the  remedies  or  lessen  the  securities  of  its.  own 
citizens.  And  this  is  the  prevailing  doctrine  in  this  country. 
A  proceeding  in  rem  against  the  property  of  a  foreign  bank- 
rupt, under  our  local  laws,  may  be  maintained  by  creditors, 
notwithstanding  the  foreign  assignment 

But  it  is  an  admitted  principle  in  all  countries  where  the 
common  law  prevails,  whatever  views  may  be  entertained  in 
regard  to  personal  property,  that  real  estate  can  be  (56nveyed 
only  under  the  territorial. law.  The  rule  is  laid  down  clearly 
and  concisely  by  Sir  William  Grant,  in  Curtis  t?.  Hutton,:14 
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Ves.  637, 641,  where  he  says,  "  The  validity  of  every  disposition 
of  real  estate  most  depend  upon  the  law  of  the  conntry  in 
which  that  estate  is  sitnated."  The  same  rnle  prevails-  gener- 
ally in  the  civil  law.  Boullenois,  John  Voet^  Christinsus,  and 
others,  (cited  in  Story,  Conflict  of  Laws,  359,  360,)  say,  ^  As 
a  general  rule,  movable  propertv  is  governed  by  the  law  of  the 
domicile,  and  real  property  by  the  law  of  the  situs  r^tV 

This  doctrine  has  been  uniformly  recognized  by  the  courts 
of  the  United  States,  and  bv  the  courts  of  the  respective  States, 
The  form  of  conveyance  adopted  by  each  State  for  the  trans- 
fer of  real  property  nmst  be  observed.  This  is  a  regulation 
which  belongs  to  the  local  sovereignty. 

It  b'argueid  that  the  entire  interest  in  the  property  in  dis- 
pute passed,  upder  the  bankruptcy,  to  the  assignee^ of  Hall; 
and  that,  it  being  sold  under  the  order  of  the  jDistrict  Court 
to  the  plaintiif,  the  titie  is  vested  in  him,  the  same  as  if  the 
conveyance  had  been  executed  by  HalL 

On  the  appointment  and  qualification  of  the  assignee,  the 
property  of  the  bankrupt,  under  the  act  of  Congress,  bec^mtie 
vested  m  him,  for  the  benefit  of  the  creditors  of  the  bankrupt. 
But  there  was  no  assignment  in  fact  made  by  HalL  He 
made  application  for  relief  under  the  law,  and  may  be  said  to 
be  a  voluntary  bankrupt ;  but  there  was  no  other  assignment 
of  his  efiects  than  that  which  resulted  fiom  the  operation  of 
the  law.  As,  under  the  Constitution,  Congress  exercised  an 
exdusive  jurisdiction  over  the  subject  of  bai3cruptcy,  the  same 
rule  of  procedure  extended  throughout  the  Vnion.  But  the 
act  of  Congress  could  have  no  extra-territorial  effect  Texas 
was  an  independent  republic  at  the  time  of  the  decree  in  bank- 
ruptcy, and  consequentiy  no  claim  under  it,  even  as  regards 
personal  property,  in  that  republic,  could  be  made,  except  on 
the  ground  of  comity.  And  on  our  own  principles  this  could 
not  be  done,  to  the  injury  of  local  creditors. 

Hall  in  his  lifetime  might  have  conveyed  this  property  by 
observing  the  forms  adopted  by  Texas,  ^ut  the  assignee  took 
no  legal  estate  in  the .  premises  under  the  bankrupt  law ;  and 
consequentiy  he  could  not  convey  such  an'  esta.te  to- the  plain- 
tiff. No  proposition  would  seem  to  be  clearer  of  doubt  than 
this.  It  IS  believed  that  no  sovereignty  has,  at  any  time,  as- 
sumed the  power,  by  legislation  or  otherwise,  to  regulate  the 
distribution  or  conveyance  of  real  estate  in  a  foreign  govern- 
ment. There  is  no  pretence  that  this  government,  through  the 
agency^of  a  bankrupt  law,  could  subject  the  real  property  in 
Texas,  or  in  any  other  foreign  government,  to  the  payment  of 
debts.  This  can  only  be  done  by  the  laws  of  the  sovereignty 
where'such  property  may  be  situated. 
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forces  of  the  United  States  from  the  commencement  of  the 
war.  When  the  land  forces  arrived,  and  the  siege  was  about 
to  commence,  Greneral  Scott  and  Commodore  Perry  (who 
commanded  the  blockading  squadron)  agreed  to  leave  the 
blockade  open  to  the  consuls  and  other  neutrals,  to  pass  out  to 
their  respective  ships  of  war,  until  the  22d  of  March,  after 
which  all  communication  with  the  besieged  city  was  interdicted. 

On  the  13th  of  March,  a  French  vessel  callea  La  Jeune  Nelly 
came  into  the  port,  having  run  the  blockade.  She  came  in 
in  the  daytime,  with  her  colors  flying,  nor  is  there  any  evidence 
in  the  record  to  show  that  it  was  known  in  Vera  Cruz  that  she 
had  come  into  port  without  permission  from  the  blockading 
ships.  She  sailed  again  on  the  19th  of  March,  bound  for 
Havre,  in  open  day,  and  without  manifesting  any  desire  for 
concealment,  but  yet  in  breach  of  the  blockade.  But  there  was 
no  evidence  that  Guillem  knew  she  came  in  or  was  sailing  out 
in  breach  of  the  blockade.  Guillem  took  passage  on  board  of 
this  vessel  with  his  family,  and  took  with  him  in  gold  and  sil- 
ver two  thousand  eight  hundred  and  sixty  dollars,  —  the  whole 
amount  of  his  three  years'  earnings  in  Mexico.  The  Jeune 
Nellv  had  no  cargo  and  sailed  in  ballast  The  money  of 
GuiUem  was  not  shipped  as  cargo,  nor  invoiced,  but  was  taken 
with  him  as  a  part  of  his  personal  effects.  The  money  was 
chiefly  in  two  bags,  which  v/ere  kept  in  his  state-room,  but  a 
part  of  it  was  in  a  belt  about  his  person. 

The  Jeune  Nelly  was  captured  by  the  blockading  squadron 
a  few  hours  after  she  sailed ;  and  on  the  night  foUowiug  was 
wrecked  and  totally  lost  on  one  of  the  islands  near  the  port; 
but  the  passengers,  crew,  and  all  the  money  and  property  on 
board,  were  saved.  The  passengers  and  crew  were  immedi- 
ately released,  and  the  money  of  Guillem  and  other  property  on 
board  were  taken  possession  of  by  the  orders  of  Commodore 
Perry,  and  sent  to  New  Orleans  for  adjudication.  It  was  li- 
belled in  thel)istrict  Court,  and  condemned,  as  lawfully  seized. 
Guillem  appealed  from  this  decree  to  the  Circuit  Court,  where 
it  was  reversed,  and  the  money  in  question  directed  to  be  re- 
stored and  refunded  to  him.  The  captors  appealed  from  this 
last-mentioned  decree  to  the  Supreme  Court 

It  was  argued  by  Mr.  Crittenden  (Attorney-General),  for  the 
appellants,  and  Mr.  Souli,  for  the  claimant. 

Mr.  Crittenden,  for  the  appellants. 

As  it  has  been  set  up  and  insisted  on  that  Guillem,  in  em- 
barking on  board  the  Jeune  Nelly,  acted  under  permission  of 
General  Scott,  it  is  necessary  to  ascertain  what  actually  took 
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place  at  the  time  at  Vera  Cruz.  The  correspondence  of  Gen- 
eral Scott,. as  to  the  operations  of  the  army  before  Vera  Cruz, 
will  be  found  annexed  to  President  Polk's  message  to  Congress 
of  December,  1847,  in  1  Senate  Documents,  p.  216,  ei  seq. 
From  this  correspondence  it  appears  that  the  landing  of  the 
troops  was  effected  on  the  9th  of  March,  and  that  on  the  13th, 
in  answer  to  a  request  of  the  French  and  Spanish  consuls  that 
in  his  operations  he  might  respect  the  persons  and  property  of 
French  and  Spanish  subjects,  he  communicated  to  them,  that 
in  carrying  the  city,  whether  by  bombardment  or  assault,  it 
would  be  exceedingly  difficult, jparticularly  in  the  night-time,  for 
his  forces  to  see  the  consular  nags,  or  to  discriminate  between 
the  persons  and  property  of  friends  and  the  persons  and  prop- 
erty of  the  enemy;  be  couldj  therefore,  only  promise  to  do  all 
that  circumstances  might  possibly  permit  to  cause  such  dis- 
crimination to  be  observed.  He  also  sent  them  safeguards  un- 
der his  signature,  (p.  219.)  By  a  letter  of  his  to  Commodore 
Perry,  of  the  22d,  it  appears  that  up  to  that  time  intercourse 
had  been  allowed  between  the  neutral  vessels  of  war  and  the 
city  and  castle  of  Vera  Cruz,  but  was  then  put  an  end  to. 
(p.  228.)  And  a  communication  to  that  effect  was  made  by 
Commodore  Perry  to  the  commanders  of  the  neutral  ships 
of  war.  (p.  228.)  It  was  not  until  the  24th  that  the  British, 
French,  Spanish,  and  Prussian  consuls  addressed  General 
Scott,  praying  him  to  suspend  hostilities,  and  to  grant  a  truce, 
to  enable  their  countrymen  to  leave  the  place  with  their  wom- 
en and  children,  (p.  229.)  In  a  despatch  to  the  Secretary  of 
War,  under  date  of  the  25feh,  General  Scott  says :  —  "All  the 
batteries,  Nos.  1,  2,  3,  4,  and  5,  are  in  awful  activity  this  morn* 
ing.  The  effect  is  no  doubt  very  great,  and  I  think  the  city 
cannot  hold  out  beyond  to-day.  To-morrow  morning  many 
of  the  new  mortars  will  be  in  a  position  to  add  their  fire,  when, 
or  after  the  delay  of  some  twelve  hours,  if  no  proposition  to 
siurender  should  be  received,  I  shall  organize  parties  for  carry- 
ing the  city  by  assault  So  ar,  the  defence  has  been  spirited 
and  obstinate. 

"  I  inclose  a  copy  of  a  memorial  received  last  night,  signed 
by  the  consuls  of  Ureat  Britain,  France,  Spain,  and  Prussia, 
within  Vera  Cruz,  asking  me  to  grant  a  truce  to  enable  the 
neutrals,  together  with  Mexican  women  and  children,  to  with- 
draw from  -the  scene  of  havoc  about  them.  I  shall  reply,  the 
moment  that  an  opportunity  may  be  taken,  to  say,  —  1st. 
That  a  truce  can  only  be  granted  on  the  application  of  Gov- 
ernor Morales,  with  a  view  to  a  surrender.  2d.  That  in  sending 
safeguards  to  the  different  consuls,  beginning  as  far  back' as 
the  13th  instant,  I  distinctly  admonished  them,  particularly  the 
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French  and  Spanish  consols,  and  of  course  through  the  two 
the  bther  consuls,  of  the  dangers  that  have  followed.  3d.  That 
although  at  that  date  I  had  already  refused  to  allow  any  per- 
son whatever  to  pass  the  line  of  investment  either  way,  yet  the 
blockade  had  been  left  open  to  the  consuls  and  other  nentralsi 
to  pass  out  to  their  respective  ships  of  war,  up  to  the  22d  in- 
stant And,  4th.  I  shall  inclose  to  the  memorialists  a  copy  of 
my  summons  to  the  governor,  to  show  that  I  had  fullv  con- 
sidered the  hardships  and  distresses  of  the  place,  including 
those  of  wpmen  and  children,  before  one  gun  had  been  fired  in 
that  direction.  The  intercourse  between  the  neutral  ships  of 
war  and  the  city  was  stopped  at  the  last-mentioned  date,  vtrith 
my  coiicurrence,  which  I  placed  on  the  ground  that  that  inter- 
course could  not  fail  to  give  to  the  enemy  moral  aid  and  com- 
fort"   (pp.  225,  226.) 

Greneral  Scott  accordingly,  on  the  same  day,  addressed  >a 
communication  to  the  consuls  of  the  nature  above  indicated, 
in  which  he  says  that  he  deeply  regrets  the  lateness  of  their 
application,  for  up  to  the  22d  instant  the  communication  be- 
tween the  neutrals  in  Vera  Cruz  and  the  neutral  ships  of  war 
lying  off  Sacrificio  was  left  open,  mainly  to  allow  those  neu- 
trals an  opportunity  to  escape  from  the  horrors  of  the  impend- 
ing siege,  of  which  he  gave  to  the  consuls  every  admonition  in 
his  power,  (pp.  230,  231.)  This  communication  was  made 
known  to  the  Mexican  general,  and  led  to  the  capitulation. 

From  the  preceding  narrative  it  appears  that  the  only  per- 
mission to  neutrals  given  by  General  Scott  or  CTommodore 
Perry,  was  to  pass  from  Vera  Cruz  to  the  ships  of  war  of  their 
respective  nations. 

No  treaty  stipulations  between  the  United  States  and 
France,  on  the  subject  of  blockade,  were  in  existence  at  the 
date  of  these  occurrences.  There  was  a  convention  made  be- 
tween them  on  the  subject,  in  1800,  but  which  w^s  to  last 
only  eight  years.  After  the  expiration  of  that  time,  it  does  not 
seem  to  have  been  renewed. 

The  cause  is  ^ow  to  be  heard  in  the  Supreme  Court,  on  an 
appeal  taken  by  the  United  States  from  so  much  of  the  decree 
of  the  Circuit  Court  as  is  in  favor  of  Guillem  for  the  amount 
claimed  by  him. 

There  can  be  no  question  that  the  Jeune  Nelly  was  liable  to 
capture  for  breach  of  the  blockade,  and  such  was  the  answer  of 
our  own  government  to  that  of  France,  when  it  made  recla- 
mation on  behalf  of  the  owner  for  the  value  of  the  vessel.  She 
was  guilty  of  a  violation  of  blockade,  both  in  going  into  Vera 
Cruz  and  coming  out  of  it 

The  guilt  of  a  breach  inward  is  not  discharged  until  the  end 
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of  the  return  voyage ;  and  if  a  vessel  is  taken  in  any  part  of 
that  voyage,  she  is  taken  tit  delicto.  The  Frederick  Molke,  1 
Bob.  87 ;  The  Lisette,  6  Rob.  395 ;  The  Joseph,  8  Cranch,  451. 

The  act  of  egress  is  as  culpable  as  the  act  of  ingress.  The 
case  of  the  Frederick  Molke,  above  cited,  is  identical  with 
the  present  The  Vrouw  JacUth,  1  Rob.  151 ;  The  Neptanus, 
1  Rob.  171 ;  The  Adelaide,  2  Rob.  Ill,  note.  The  cases  of 
the  JafTrow  Maria  Schroeder,  3  Rob.  153,  and  the  Welvaart 
Van  PlllaWi  2  Rob.  130,  decide  that  the  offence  of  running  a 
bk>ckade  outward  is  not  purged  until  the  end  of  the  voyage, 
and  that  until  then  the  vessel  so  grilty  is  subject  to  capture  by 
any  cruiser  of  the  blockading  power. 

There  are  exceptions  in  the  case  of  egress.  *'  A  ship  that 
has  entered  previous  to  the  blockade  mav  retire  in  ballast,  or 
taking  a  cargo  that  has  been  put  on  board  oefore  the  blockade." 
The  Juno,  2  Rob.  lia  That  a  belligerent  may  lawfullv 
blockade  the  port  of  his  enemy  is  admitted ;  but  it  is  also  ad- 
mitted that  this  blockade  does  not,  according  to  modern  usage, 
extend  to  a  neutral  vessel  found  in  port,  nor  prevent  her  coming 
out  with  the  cargo  which  was  on  board  when  the  blockade  was 
instituted.  Olivera  v.  Union  Insurance  Company,  3  Wheat 
194;  1  Kent,  147.  The  Jeune  Nelly  does  not  come  within 
either  of  these  exceptions.  There  are  other  exceptions,  for 
which  see  Wheaton's  Elements,  54^,  and  2  Wildman,  201,  but 
which  have  no  bearing  in  this  case. 

But  to  come  to  the  question  in  the  case.  Were  the  property 
and  effects  of  the  neutral  Guillem,  on  board  the  Jeune  Nelly 
when  she  broke  the  blockade  outward,  liable  to  capture  ?  The 
court  below  has  decided  they  were  not,  on  the  ground  that 
Guillem  had  left  Mexico  with  an  intention  to  return  to  France, 
and  therefore  was  no  longer  a  resident  of  the  power  with  whom 
the  United  States  were  at  war.  It  is  a  weil-known  law,  that, 
if  a  neutral  reside  in  the  country  of  one  of  the  belligerents,  his 
property  and  effects  sent  from  that  country  are  liable  to  cap- 
ture by  the  other,  as  enemy's  property,  wherever  found  on  the 
ocean.  1  Kent's  Com.  75.  A  national  character,  however  ac- 
quired by  residence,  may  be  thrown  off  at  pleasure  by  a  return 
to  the  native  country*  It  is  an  adventitious  character,  and 
ceases  by  non-residence,  or  when  a  party  puts  himself  in  mo- 
tion, bondfide^  to  quit  the  country,  sine  animo  revertendiy  and 
such  an  intention  is  essential  to  enable  him  to  resuhi^  his 
native  character.    1  Kent's  Com.  78. 

But  with  all  due  deference  it  is  submitted  that  these  doc- 
trines have  no  application  in  a  case  of  capture  for  breach  of 
blockade.  A  blockade  has  the  effect  to  seal  and  shut  up 'the 
blockaded  port  against  all  trade  whatsoever.     Sir  William 
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Scott  says  it  would  not  properly  be  a  blockade  unless  neutrals 
were  restricted. 

^  A  Uockade  may  .be  more  or  less  rigorous,  either  for  the 
single  purpose  of  watching  the  military  operations  of  the 
enemy,  and  preventing  the  egress  of  their  fleet,  as  at  Cadiz ; 
or  on  a  more  extended  scale,  to  cut  off  all  access  of  neutral 
vessels  to  that  interdicted  place,  which  is  strictly  and  properly 
a  blockade ;  for  the  other  is,  in  truth,  no  blockade  at  all,  as  far 
as  neutrals  are  concerned.  .  It  is  an  undoubted  right  of  bel- 
ligerents to  impose  such  a  blockade,  though  a  severe  right,  and 
as  such  not  to  be  extended  by  construction ;  it  may  operate 
as  a  grievance  on  .neutrals,  but  it  is  one  to  which,  by  the  law 
of  nations,  they  are  bound  to  submit"  The  Juffrow  Maria 
Schrceder,  3  Rob.  154. 

The  decision  in  the  case  of  the  Vrouw  Judith,  1  Rob.  151, 
which  was  a  case  of  violation  of  blockade  outward  by  a  neu- 
tral, says :  "  Now,  with  respect  to  the  matter  of  blockade,.  I 
must  observe  that  a  blockade  is  just  as  much  violated  by  a 
vessel  passing  outwards  as  inwards.  A  blockade  is  a  sort  of 
drcumvallation  round  a  place,  by  which  all  foreign  connection 
and  correspondence  is,  as  far  as  human,  force  can  effect  it,  to 
be  entirely  cut  off.  It  is  intended  to  suspend  the  entire  com- 
merce of  the  place,  and  a  neutral  is  no  more  at  liberty  to  as- 
sist the  traffic  of  exportation  than  of  importation." 

^  To  shut  up  the  ports  of  a  country,  and  exclude  neutrals 
from  all  commerce,  is  a.  great  inconvenience  upon  them, 
although  it  is  one  to  which  they  are  bound  to  submit ;  for 
there  is  no  principle  of  the  law  of  nations  better  established, 
than  that  a  belligerent  has  a  right  to  impose  a  blockade  on  the 
ports  of  his  enemy."     The  Juno,  2  Rob.  117. 

On  the  psirt  of  the  United  States  it  will  therefore  be  con- 
tended :  — 

1.  That  the  money  of  Guillem  was  liable  to  capture. 

The  consequence  of  a  breach  of  blockade  is  the  confiscation 
of  the  ship,  and  the  cargo  is  always  prima  facie  implicated  in  the 
guilt  of  the  owner  and  master  of  the  ship.    1  Kent's  Ck)m.  151. 

In  the  case  of  the  Mercurius,  1  Rob.  84,  it  is  decided  that, 
to  make  the  conduct  of  the  ship  afiect  the  cargo,  it  is  necessary 
to  show  that  the  owners  of  the  cargo  were  conusant  of  the 
blockade  before  the  cargo  was  shipped ;  or  to  show  tbat  the 
act  of  the  meister  binds  them. 

The  blockade  of  Vera  Cruz  was  established  shortiy  after  the 
declaration  of  war,  in  May,  1846.  Now  Guillem  was  at  tfeat 
time,  and  up  to  the  day  of  his  departure,  living  in  the  city,  and 
must  have  daily  seen  the  blockading  squadron  cruising  off  the 
port,  and  could  not  pretend  ignorance  of  the  blockade.    Both 
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in  his  claim  and  examination  as  a  witness,  he  admits  that  he 
knew  of  it ;  yet,  with  fall  knowledge  of  its  existence,  and  as 
if  in  defiance  and  derision  of  it,  be  embarked  his  property  on 
board.  He  was,  therefore,  by  bis  own  admission,  fi^mlty,  and 
his  property  is  good  prize.  ^  '<  A  breach  of  blockade  subjects 
the  property  of  all  those  concerned  in  it  to  confiscation.  The 
pcnadty  attaches  to  all  those  who  are  privy  to  the  firaud,  by 
themselves  or  their  agents.  2  Wildman,  203.  referrinflr  to  the 
case  of  the  Wasser  Hundt,  Dodson,  27. 

But  it  is  said  that  this  money  is  not  good  prize,  because  it 
was  not  shipped  as  cargo.  In  maritime  warfare,  private  prop- 
erty taken  at  sea,  or  afloat  in  port,  is  indiscriminately  liable  to 
capture  and  confiscation.     Wheaton's  Elements,  405. 

jBesides,  money  has  been  recognized  by  Congress  as  good 
prize  of  war.  By  the  eighth  article  of  the  rales  and  regulations 
of  the  navy,  (2  Stat  at  Large,  46),  it  is  declared :  ^  That  no 
person  shall  take  out  of  a  prize,  or  vessel  seized  as  prize,  any 
money,  plate,  goods,  or  any  part  of  her  rigging,  unless  it  be  for 
the  better  preservation  thereof^  or  absolutely  necessary  for  the 
use  of  any  of  the  vessels  of  the  United  States,  before.the  same 
shall  be  adjudged  lawful  prize  by  a  competent  court ;  but  the 
whole,  without  firaud,  concealment,  or  embezzlement,  shall  be . 
brought  in,  and  judgment  passed  thereon,  upon  pain,  that  every 
person  offending  herein  shall  forfeit  his  share  of  the  capture, 
and  sufier  such  further  punishment  as  a  court-martial,  or  the 
court  of  admuralty  in  which  the  prize  is  adjudged,  shall  im- 
pose." 

And  by  the  ninth  article  it  is  declared :  ^  That  no  person  in 
the  navy  shall  strip  off  their  clothes,  or  pillage,  or  hi  any  man- 
ner maltreat  persons  taken  on  board  a  prize,  on  pain  of  such 
punishment  as  a  court-martial  shall  adjudge." 

It  has  been  before  remarked,  that  Lieutenant  McLaughlin 
must  have  been  misinformed  as  to  the  money  being  taken  from 
the  persons  of  the  people  found  on  board  the  Jeune  Nelly. 
Guiuem  himself  admits  that,  with  the  exception  of  the  ninety- 
seven  and  a  half  doubloons,  it  was  taken  by  the  boats  of  the 
Mississippi  firom  the  wreck  to  that  vessel,. in  buckets,  the  bags 
-containing  it  having  burst  As  to  the  imputation  cast  upon  an 
oflider  who  is  not  named,  as  to  the  ninety-seven  ard  a  half 
doubloonsf  there  is  not  a  particle  of  evidence  in  the  case  to 
sustain  it. 

2.  That  no  penaission  had  been  given  either  by  General 
Scott  or  Commodore  Perry,  at  the  time  Ouillem  left  Vera 
Cruz,  allowing  neutrals  to  leave  that  port  with  their  property. 

By  the  letters  of  General  Scott  and  Commodore  Perry  be- 
fore referred  to,  all  the  pennission  allowed  to  neutrals  was  to. 
5* 
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have  intercourse  with  the  vessels  of  war  of  their  respective 
countries,  and  even  that  permission  was  withdrawn  on  the  22d 
of  March. 

Oeneral  Scott,  in  his  letter  of  that  date  to  Commodore 
Perry,  says :  **  I  have  this  moment  received  your  note  of  this 
date,  inquiring  whether,  in  my  opinion,  it  may  not  be  a  neces- 
sary measure  of  expediency  to  stop,  for  the  present,  the  inter- 
course heretofore  allowed  between  the  neutral  vessels  of  war, 
off  this  coast,  and  the  city  and  castle  of  Vem  Cruz."  General 
Scott  approved  of  the  course  suggested. 

Commodore  Perry,  in  his  letters  to  the  commanders  of  the 
foreign  vessels  of  war,  on  the  same  day,  says :  /^  The  city  and 
castle  of  Vera  Cruz  being  now  closely  besieged  and  blockaded 
by  the  military  and  naval  forces  of  the  United  States,  it  has 
become  necessary  to  prevent  all  communication  from  outside, 
unless  under  a  flag  ol  truce.  I  am,  therefore,  constrained  to  in- 
form you,  that  all  intercourse  between  the  vessels  and  boats 
under  your  command,  and  that  part  of  the  Mexican  coast  en« 
compassed  by  the  United  States  forces,  tnust  for  the  present 
cease." 

General  Scott,  in  his  letter  to  Secretary  Marcy  under  date 
of  the  25th  of  March,  says :  ^  That,  although  on  the  13th  of 
March  I  had  already  refused  to  allow  cuiy  persons  whatever  to 
pass  the  line  of  investment  either  way,  yet  the  blockade  had 
been  left  open  to  the  consuls  and  other  neutrals,  to  pass  out  to 
their  respective  ships  of  war,  up  to  the  22d  instant,"  and  that 
this  intercourse  was  then  stopped. 

General  Scott's  letter  to  the  consuls  is  to  the  same  effect, 
speaking  only  of  communication  between  the  neutrals  in  the 
dly  and  the  ships  of  war  of  their  respective  nations. 

There  is  not  one  word  in  these  letters  which  affords  a  pre- 
tence to  say  that  neutrals  were  allowed  to  ship  their  property. 

This  case  has  been  presented  as  one  of  hsurdship.  On  this 
subject  the  court  said,  in  the  case  of  the  Joseph,  8  Cranch, 
454 :  *<  Although  these  considerations,  if  founded  in  truth,  pre- 
sent a  case  of  peculiar  hardship,  yet  they  afford  no  legal  excuse 
which  it  is  competent  to  this  court  to  admit  as  the  basis  of  its 
decision." 

Hfr,  SauUy  for  the  claimant,  made  the  following  points :  — 
1st  Guillem  was  a  native  of  France  not  naturalized,  had 
resided  in  Mexico  only  three  years,  was  not  a  merchant  or 
trader,  but  only  a  cook.  The  money  carried  by  him  was  not 
shipped  as  cargo,  did  not  appear  on  any  manifest,  and  was 
his  necessary  means  of  support;  and  was  no  more  to  be  inter- 
fered with  than  if  it  had  been  a  bill  of  exchange  or  bank-notes. 


DECEMBER  TESU,   1850.  » 

The  United  States  v,  Qaillem. 

2d.  Aa  soon  as  neutrals  who  reside  in  an  enemy's  coantry 
torn  their  back  on  the  enemy's  coantry,  they  resume  their  nea« 
tral  character.  Wheaton  on  Int  Law,  371,  374,  375,  378;  1 
Kent's  Com.  75,  77,  7a 

3d.  Any  one  has  a  right  to  embark,  even  in  a  vessel  ffoilty 
of  the  violation  of  the  blockade,  as  a  passenger,  and  himseu  and 
his  personal  effects  are  not  to  be  interfered  with.  The  guilt  of 
the  vessel  does  not  attach  to  the  passenger  and  his  effects.  By 
personal  effects  are  meant  his  baggage,  wearing  apparel,  and 
other  property  attached  to  his  person,  in  contfadistinction  to 
goods  and  merchandise. 

4th.  The  permission  of  General  Scott  to  leave  Vera  CraZ| 
and  repair  on  board  of  national  vessels,  justifies  Ghiillem  in 
going  on  board  of  the  Jeune  Nelly  ^^and  his  having  taken  his 
passport  to  go  by  the  British  steamer  in  February,  1847,  shows 
that  it  was  not  his  intention  to  violate  the  blockade ;  and  his 
embarking  in  the  Jeune  Nelly  must  be  considered  as  an  act  of 
necessity  and  distress,  there  being  no  other  meems  of  leaving 
Vera  Cruz. 

First  Point.  The  nationality  of  Ouillem  is  proved  by  his 
own  oath,  by  the  testimony  of  Cassalet,  and  the  passport  of 
the  French  consul ;  and  the  same  evidence  proves  that  he  was 
not  naturalized,  and  that  his  residence  had  been  pnly  three 
years.  Sir  William  Scott  lays  it  down  that  the  shortest  period 
of  time  to  establish  a  residence  is  four  years ;  and  all  the  au- 
thorities seem  to  consider  that  the  nile  of  residence  and  identi- 
fication with  the  enemy  attaches  more  particularlv  to  the  com- 
mercial character,  and  the  propertv  captured  is  always  spoken 
of  as  cargo  or  merchandise.  In  the  present  case  Ouillem  was 
a  cook ;  what  he  had  with  him  was  money,  which  is  a  per- 
sonal effect  In  countries  where  no  banks  exist,  a  man  travels 
with  gold  and  silver.  l?he  most  extraordinary  part  of  this 
transaction  was,  that  Ouillem  had  ninety-seven  and  a  half 
doubloons  in  his  pocket;  and  when  invited  to  change  his 
clothes,  which  were  wet,  and  he  was  emptying  his  pockets  for 
that  purpose,  an  American  officer  who  had  proffered  him  the 
change  of  clothes  laid  his  hand  upon  the  money.  A  cook,  no 
more  than  any  other  person,  can  travel  with  a  wife  and  chil- 
dren without  money.  The  present  case  bears  hot  the  slight- 
est analoOT^to  the  case  of  Henry  Rogers  et  aL  and  United 
States  V.  The  American  Schooner  .£[nado.  In  that  case, 
Borers  had  resided  thirteen  years  in  Mexico,  and  still  re- 
mamed  there.  The  cargo  was  taken  in  a  vessel  sailing  un- 
der Mexican  colors,  which  was  owned  by  Rogers,  who  was 
a  merchant  His  residence,  the  nature  of  the  cargo,  and  the 
drcnmstances  under  which  it  was  captured,  all  stamped  the, 
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vessel  and  cargo  as  Mexican.  It  has  been  said  by  an  able 
writer,  that  truth  depends  upon  distinction,  and  that  law  is  the 
science  of  distinction.  It  is  impossible  for  a  mind  accustomed 
to  discrimination  not  to  perceive  the  most  manifest  distinction 
between  the  two  cases. 

Second  Point  The  second  point  is  fully  sustained  by  the 
authorities  cited;  and  we  have  only  to  inquire  whether  the 
facts  of  the  case  bring  Guillem  within  the  exception  laid  down 
in  the  law.  Sir  William  Scott,  in  the  case  of  the  Harmony 
(2  Rob.  Adm.  324),  says :  <'  Time  is  the  grand  ingredient  in 
constituting  domicile."  In  most  cases  it  is  unavoidably  con- 
clusive ;  and  in  that  case  that  eminent  person  decided  that 
l&ur  years  were  sufficient,  to  fix  the  domicile  of  the  party.  In 
the  case  of  the  Indian  Chief,  determined  in  1800,  Sir  William 
Scott  said  ( Wheaton  on  Int  Law,  371) :  «  Taking  it  to  be 
dear  that  the  national  character  of  Mr.  Johnson,  as  a  British 
merchant,  was  founded  in  residence  only^  that  it  was  acquired 
by  residence,  and  rested  on  that  circumstance  alone,  it  must 
be  held  that,  from  the  moment  he  turned  his  back  on  the 
country  where  he  had  resided,  on  his  way  to  his  own  country, 
he  was  in  the  act  of  resuming  his  original  character,  and  must 
be  considered  as  an  American.  The  character  that  is  gained 
by  residence  ceases  by  non-residence.  It  is  an  adventitious 
character,  and  no  longer  adheres  to  him  from  the  moment  that 
he  puts  himself  in  motion,  bond  Jide j  to  qxiit  the  country,  sine 
animo  revertendV^  In  the  case  of  the  Ocean,  determined  in 
1804,  Sir  William  Scott  says  (Wheaton  on  Int  Law,  375) : 
"  It  would,  I  think,  be  going  further  than  the  law  requires,  to 
conclude  this  person  by  his  former  occupation,  and  by  his  con- 
strained residence  in  France,  so  as  not  to  admit  him  to  have 
taken  himself  out  of  the  effect  of  supervening  hostilities,  by  the 
means  which  he  had  used  for  his  removal.  On  sufficient  proof 
being  made  of  the  property,  I  shall  be  disposed  to  hold  him 
entitled  to  restitution."  Again,  in  the  case  of  the  Drie  Gebroe- 
ders  (Wheaton  on  Int  Law,  375),  Sir  William  Scott  observes, 
that  "  pretences  of  withdrawing  funds  are,  at  all  times,  to  be 
watched  with  considerable  jealousy ;  but  when  the  transaction 
appears  to  have  been  conducted  bond  fide  with  that  view,  and 
to  be  directed  only  to  the  removal  of  property  which  the  acci- 
dents of  war  may  have  lodged  in  the  belligerent  country,  cases 
of  this  kind  are  entitled  to  be  treated  with  some  indulgence." 
Wheaton,  Int  Law,  378,  says :  **  But  this  national  character 
which  a  man  acquires  by  residence  may  be  thrown  off  at 
pleasure  by  a  return  to  his  native  country,  or  even  by  turning 
his  back  on  the  country  in  which  he  resided,  on  his  way  to  an- 
other.    The  rtasonableness  of  this  rule  can  hardly  be  disputed 
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Having  once  acquired  a  national  character  by  residence  in  a 
foreign  country,  he  ought  to  be  bound  by  all  the  consequences 
of  it  untfl  he  has  thrown  it  off,  either  by  an  actual  return  to  his 
native  country,  or  to  that  where  he  was  naturalized,  or  by 
commencing  his  removal,  bon&fide^  and  without  ah  intention 
of  returning.  If  any  thing  short  of  actual  removal  be  aidmitted 
to  work  a  change  in  the  national  character  acquired  by  resi- 
dence, it  seems  perfectly  reasonable  that  the  evidence  of  a  bond 
fide  intention  should  be  such  as  to  leave  no  doubt  of  its  sin- 
cerity.'' The  same  doctrine  is  recognized  by  Kent,  as  being 
the  rule  of  decision  in  the  courts  of  the  UAited  States.  See 
Kent's  Com.  75,  77,  78,  and  the  authorities  there  cited. 

Guilhm  comes  completely  within  the  rule.  The  war  be- 
tween Mexico  and  tiie  United  States  broke  out  very  unexpected- 
ly in  May  or  June,  1846,  without  formal  declaration,  and  more 
resembled  the  incursions  of  our  aborigines  than  the  usual  mode 
^f .  making  war  adopted  in  a  civilized  country.  Commissioners 
to  make  peace  accompanied  our  invading  army,  and  no  one 
could  reahze  that  there  was  to  be  any  permanent  war  between 
the  United  States  and  Mexico,  and  proposals  of  peace  were 
expected  to  accompany  every  despatch.  It  was  fully  expect- 
ed that,  when  the  Northern  army  should  reach  Monterey,  the 
war  would  certainly  come  ^  to  a  dose.  These  circumstances 
fully  explain  and  account  for  the  stay  of  Guillem  from  June 
1846,  to  February,  1847.  Some  time  might  be  necessary  to 
collect  what  was  due  to  him ;  his  term  ot  contract  mieht  not 
have  expired,  and  the  blockade  itself  interposed  a  difficulty 

S;ainst  leaving  Vera  Cruz,  for  it  was  not  possible  to  leave 
exico  and  go  to  a  neutral  country  otherwise  than  by  sea. 
But  as  soon  as  it  was  found  that  the  war  had  assumed  a  per- 
manent character,  that  an  army  had  been  sent  to  invade 
Mexico,  Ghiillem  resolved  to  leave  with  his  wife  and  children, 
and  the  result  of  their  industry  and  economy,  and  accordingly 
prepared  to  embark  in  February  in  the  British  steamer.  The 
wreck  of  that  vessel  on  the  island  of  Cuba  defeated  his  inten- 
4on.  His  own  statement  and  that  of  Cassalet  of  the  manner 
in  which  La  Jeune  Nelly  entered*  Vera  Cruz,  in  open  day  in 
fine  weather,  on  the  13th  of  March,  might  weU  induce  him  to 
believe  that  she  had  entered  by  permission.  This  was  the  very 
day -on  which,  according  to  General  Scott'3  despatch,  he  had 
given  permission  to  neutrals  to  withdraw.  This  communi- 
cation had  doubtiess  been  made  known  to  the  French  naval 
authorities.  It  does  not  appear  that  La  Jeune  Nelly  took  in 
cargo ;  and  for  aught  we  know  she  might  have  considered  her- 
self within  the  permission  granted  by  General  Scott,  with  the 
consent  of  Commodore  Perry,  to  leave  the  blockade  open  to 
the  consuls  and  other  neutrals,  to  pass  out  to  their  respective 
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ships  of  war,  np  to  the  22d  of  March.  If  the  blockade  was 
left  open  to  neutral  persons  to  pass  out,  it  was  sorely  left  open 
for  the  neutral  vessels  which  should  convey  them ;  and  the 

Siih  of  La  Jeune  Nellv  in  running  the  blockade,  if  indeed  she 
d  run  it,  was  purged  by  the  permission  thus  given  to  neu- 
trals to  pass  out  in  neutral  vessels,  and  was  the  reason  why 
Ijbl  Jeune  Nelly  left  Vera  Cruz  on  the  20th  of  March  in  open 
day,  with  her  colors  flying  and  fearless  of  interruption.  And 
^tbis  is  the  reason  why  the  capture  of  that  vessel  and  her  ship- 
wreck have  been  made  cause  of  claim  against  the  government 
of  the  United  States.  And  surelv,  under  these  circamstances, 
the  property  of  Guillem,  a  neutral  who  left  Vera  Cruz  with  the 
blockade  open,  cannot  be  condemned.  La  Jeune  Nelly  was 
on  her  way  irom  Vera  Criiz  to  Sacrifidos  when  she  was  cap- 
tured and  wrecked ;  and  if  neutrals  were  permitted  to  go  to 
Sacrificios,  their  movements  aftierwards  cannot  be  controlled 
All  these  circumstances  should  be  construed  very  favorably 
towards  a  party  so  peculiarly  situated. 

Third  Point  But  admitting  that  La  Jeune  Nelly  had  vio- 
lated the  blockade,  and  that  the  permission  of  Greneral  Scott 
and  Commodore  Perry  to  neutrals  to  depart  did  not  purge  the 
violation,  and  that  she  was  a  ^ilty  vessel,  and  with  her  cargo 
was  subject  to  condemnation,  it  is  contended  for  the  claimant, 
that  this  guilt  and  liability  to  condemnation,  do  hot  in  anv 
manner  extend  to  a  passenger  and  his  effects.  The  PVencn 
crew  of  La  Jeune  Nelly  could  not  be  made  prisoners  of  wttr, 
nor  punished  in  anv  other  manner,  nor  could  their  personal 
effects  be  confiscated. ;  a  fortiori  could  not  those  of  a  passen- 
ger. The  decided  cases  settle  beyond  dispute,  that  the  person 
and  property  of  a  neutral,  withdrawing  himself  after  the  break- 
ing out  of  war  from  the  enemy's  country,  even  on  board  of  an 
.  enemy's  vessel,  are  not  subject  to  condemnation.  The  flag  does 
*not  protect  anv  enemy's  property  in  neutral  bottdm^  and  neu- 
trtd  property,  if  not  contraband  of  war,  is  not  condemned  by 
the  character  of  the  flsig  or  of  the  bottom ;  and  if,  in  place  of 
heinff  gold  and  silver,  the  currency  of  the  country  and  the  per- 
sonal effects  of  the  neutral,  Guillem  had  converted  his  prop- 
erty into  any  of  the  productions  of  Mexico,  and  sailed. in  a 
Mexican  vessel  with  his  family,  and  with  the  undoubted  pur- 
pose of  withdrawing  himself  from  the  Mexican  dominions,  his 
property  would  not  have  been  liable  to  coademnation.  This 
point  is  fully  established  by  the  case  of  the  Indian  Chief,' above 
referred  to. 

If  the  argument  has  satisfied  the  court  that  Guillem's  three 
thousand  dollars,  the  earnings'  of  his  three  years'  labor,  can  in 
no  proper  sense  of  the  words  of  the  English  language  be  called 
cargo,  but  are,  and  lire  to  be  considered  as,  the  baggage  and 
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personal  effects  of  Guillem,  it  is  impossible  to  conceive  how 
the  condasion  is  ever  to  be  arrived  at,  that  they  are  subject  to 
condemnation  because  he  embarked  in  a  guilty  vessel.  In  fa- 
vor of  neutrals,  the  laws  of  war  are  to  be  strictly  construed.  A 
neutral  vessel,  violating  a  blockade,  and  her  cargo,  are  to  be  con- 
demned as  prize  of  war;  but  was  it  ever  heard  of  that  the  neu- 
tral individuals  were  made  prisoners,  their  watches  taken' from 
their  pockets,  or  their  money  from  their  puiises  ?  No  such  case 
can  be  produced,  and  the  judge  would  be  considered  as  having 
a  fwror  for  condemnation,  who  should  establish  the  precedent. 
Whether  or  not  ffold  and  silver  are  to  be  considered  as  mer- 
chandise in  regara  to  the  laws  of  war,  w^ill  depend  on  the  pur- 
poses for  which  they  are  shipped.  If  sent  for  the  puipose  of  pay- 
mg  a  debt,  or  for  the  purpose  of  purchasing  merchandise,  they 
may  well  be  considered  as  cargo ;  but  if  carried  by  a  man  who 
is  eraigmting  to  a  foreign  country  or  returning  to  his  own,  and 
used  as  the  means  of  taking  his  property  along  with  him,  they 
cannot  be  considered  as  cargo.  jEvery  case  of  this  kind  must 
depend  on  the  circumstances  which  surround  it  Guillem  leav- 
ing Mexico  with  his  wife  and  children,  ij?norant  of  commerce 
and  not  confiding  in  the  engagements  of  merchants,  and  per- 
haps unable  to  procure  them,  carried  with  him  his  small  for- 
tune, in  the  only  shape  and  form  of  money  with  which  he  was 
familiar.  Is  there  no  difference  between  money  carried  as  the 
personal  property  of  the  passenger,  and  money  shipped  for  the 
ordinary  purposes  of  commerce  ?  If  this  distinction  be  made, 
it  is  impossible  to  understand  how  the  three  thousand  dollars 
of  gold  and  silver  carried  by  Guillem,  one  half  of  it  on  his  per- 
son, can  be  condemned  as  the  cargo  of  La  Jeune  Nelly. 

Fourth  Point  The  statement  of  this  point  carries  its  own 
argument  with  it  If  the  blockade  was  raised  for  the  purpose 
of  permitting  neutrals  to  go  on  board  of  the  neutral  ships  of 
war,  it  is  to  be  supposed  they  would  be  permitted  to  carry  their 
clothes,  personal  eftects,  baggage,  and  money  with  them.  We 
must  suppose  that  they  could  have  gone  to  the  neutral  ships 
of  war  either  in  cutters  or  other  small  craft  of  those  vessels,  or 
in  Mexican  craft  It  was  to  be  supposed  that  General  Scott 
and  Commodore  Perry  were  in  gooa  faith  in  giving  this  per- 
mission, and  in  raisins  the  blockade  for  the  escape  of  neutrals, 
and  9o  long  as  neutrsus  took  advantage  of  this  permission  in 
good  faith,  and  did  not  attempt  to  cover  Mexican  property,  our 
courts  would  respect  and  enforce  the  rights  thus  conferred. 
The  libel  in  the  present  case  is  said  to  be  lor  the  benefit  of  the 
officers  and  men  of  the  vessels  of  the  squadron  in  the  Gulf  of 
Mexico.  This  squadron  was  commanded  by  Commodore  Per- 
ry, and  neither  he,  his  officers,  nor  men  will  be  allowed  to  profit 
by  the  breach  of  the  permission  thus  given  to  neutrals  to  with- 
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draw  themselves.  When  once  on  board  of  the  nentral  ships 
of  war,  the  neutrals  are  at  liberty  to  go  where  they  please; 
whether  the  raising  of  the  blockade  extended  to  La  Jeune 
Nelly  or  not,  is  a  q\iestibn  which  remains  to  be  settled  between 
the  governments ;  but  it  is  presumed  that  the  courts  will  com- 
pel respect  to  such  jbi  permission  given  by  the  commander  of 
the  naval  and  land  forces  of  the  United  States.  In  every  point 
of  view,  therefore,  in  which  the  case  can  be  considered,  it  is 
believed  that  this  court  will  affirm  the  judgment  of  the  Circuit 
Court,  and  will  decree  that  the  costs  be  paid  out  of  that  part 
of  the  property  seized  which  was  condemned. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court 
There  is  no  dispute  about  the  material  facts  in  this  case. 
The  claimant  was  a  citizen  of  France  who  had  been  domiciled 
in  Mexico  about  three  years,  following  the  occupation  of  a  cook 
in  a  hotel,  and  was  returning  with  his  family  to  reside  in  his 
own  country  when  the  capture  was  made.  They  sailed  from 
Vera  Cruz  in  a  French  vessel  bound  to  Havre.  The  money  he 
had  with  him,  and  which  is  now  in  question,  was  not  shipped 
as  cargo,  or  for  the  purposes  of  trade.  It  amounted  to  only 
two  thousand  eight  hundred  and  sixty  dollars ;  and  was  the 
earnings  of  his  industry  in  Mexico,  and  taken  with  him  for  the 
support  of  himself  and  his  family  upon  their  return  to  France. 
The  hostile  character  which  his  domicile  in  Mexico  had  im- 
pressed upon  him  and  his  property  had  therefore  been  thrown 
off;  and  as  soon  as  he  sailed  from  Vera  Cruz  he"  resumed  the 
character  of  a  French  citizen,  and  as  such  was  entitled  to  the 
rights  and  privileges  of  a  neutral,  in  regard  to  his  property,  as 
well  as  in  his  person.  The  rights  of  the  neutral  in  this  respect 
have  always  been  recognized  in  the  prize  courts  of  England, 
and  were  sanctioned  by  this  court  in 'the  case  of  the  Venus,  8 
Cranch,  280,  281.  Indeed,  we  do  not  understand  that  the 
appellants  claim  to  have  this  money  condemned  upon  the 
ground  that  it  was  liable  to  be  treated  as  the  property  of  an 
enemy,  on  account  of  the  prgyious  domicile  of  Guillem.  But 
it  is  insisted  that,  if  ii  is  regarded  as  the  property  of  a  neul7al„ 
it  was  shipped  in  violation  of  the  blockade;  and  that  the  char- 
acter of  the  vessel  in  which  it  w^as  found  also  subiects  it  to 
condemnation. 

Sov  far  as  concerns  the  breach  of  blockaflcj  the  attempt  to 
pass  out  of  the  port  with  this  money  was  not  of  itself  an 
offence,  apart  from  the  vessel  in  .which  he  sailed.  .  The  block- 
a4e  had  been  opened  for  the  purpose  of  enabling  consuls  and 
other  neutrals  to  pass  out  to  their  respective  ships  of  war,  soon 
after  Greneral  ScOtt  landed  and  invested  the  town.  And  it 
continued  open  for  that  purpose  until  the  22d  of  March.    It  is 
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true  that  the  permission  was  confined  to  ships  of  war.  Bat 
the  reason  is  obvious.  They  were  the  only  vessels  tiiat  could 
be  safely  allowed  to  communicate  with  the  town  fhen  closely 
besieged.  And  the  permission  was  restricted  to  them,  because 
it  was  believed  that  commanders  of  national  vessels  would  not 
suflTer  a  privile^  granted  to  neutrab  from  motives  of  humanity 
to  be  used  for  improper  purposes. 

But  the  object  and  intention  of  this  order  were  evidently,  not 
merely  to  enable  the  neutral  to  avoid  the  hazards  of  the  ap* 
proaching  bombstrdment,  but  to  afford  him  ,an  opportunity  to 
leave  the  enemy's  country,  and  return  to  his  own,  if  he  desired 
to  do  so.  The  neutral  was  not  required  or  expected  to  remain 
on  board  the  ship  of  war.  The  permission  opened  to  him  a 
path  by  which  he  might  escape  altogether  from  a  country  about 
to  be  visited  with  the  calamities  of  war.  It  therefore  neces- 
sarily carried  with  it  the  permission  to  take  with  him  the 
means  of  supporting  himself  and  his  family,  on  their  voyage 
home  and  after  their  return.  The  order  contains  no  restriction 
upon  this  subject,  and  to  imply  any  would  be  inconsistent  with 
the  motive  by  which  it  was  evidentlv  dictated.  The  Jeune 
Nelly,  in  which  the  claimant  embarked,  sailed  on  the  19th  of 
March,  while  the  blockade  was  still  open  for  the  purposes 
above  mentioned.  It  was  no  breach  of  tne  blockade,  therefore, 
for  the  claimant  to  pass  out  of  the  town  at  that  time  on  his 
voyage  home,  and  to  take  with  him  the  sum  of  money  his  in« 
dustry  had  accumulated,  and  which  was  necessary  for  the  sup- 
port of  himself  and  his  family  on  their  arrival  in  their  own 
country.  The  port  was  not  then  closed  against  the  egress  of 
neutrals  from  the  hostile  country;  nor  were  they  forbidden  to 
take  with  them  the  money  necessary  for  their  support  And 
if  Guillem  had  ^ne  on  board  a  French  ship  of  war  for  the 
purpose  of  returning  home,  and  taken  with  him  this  small  sum 
of  money,  his  right  to  do  so  could  not  be  questioned. 

But  it  is  supposed  that  the  character  of  the  vessel  in  which 
he  embarked  subjects  his  property  to  forfeiture.  La  Jeune 
Nelly  had  entered  the  port  in  violation  of  the  blockade ;  and 
endeavored  to  break  it  a  second  time  by  leaving  the  port  with- 
out permission.  She  was  undoubtedly  liable  to  capture  and 
condemnation.  But  it  does  not  by  any  means  follow,  that  the 
property  of  the  claimant  as  implicated  in  the  guilt  of  the  ves- 
sel, or  must  share  in  the  punishment  There  is  no  evidence  to 
show  that  he  had  knowledge  of  the  previous  breach  of  block- 
ade, or  of  the  intention  to  break  it  again  in  going  out  She 
was  a  neutral  vessel  belonging  to  his  own  country,  and  had 
come  into  the  port  in  open  d^y  under  the  French  flag;  and 
she  sailed  again  in  a  manner  equally  open,  and  without  any 

VOL.   XI.  6 


62  SUPREME  COURT. 

The  United  States  v.  Oaillem. 

apparent  design  of  concealing  her  movements  from  the  block- 
admg  squadron.  The  permission  granted  by  the  American 
commanders  had  as  a  matter  of  course  been  made  public  in 
Vera  Cruz ;  and  Ghiillem  must  without  doubt  have  seen  citi- 
zens of  neutral  nations  daily  leaving  the  city  for  the  ships  of 
war,  and  taking  with  them  the  necessary  means  of  support  for 
themselves  and  their  families.  He  appears  to  have  done  noth- 
ing more  than  avail  himself  of  the  most  convenient  opportunity 
that  offered  in  order  to  accomplish  the  same  object;  and  if  he 
did  not  participate  in  the  design  of  breaking  the  blockade,  his 
property  is  not  affected  by  the  misconduct  of  the  vessel  in 
which  it  was  shipped.  Even  in  the  case  of  cargo  shipped  as  a 
mercantile  adventure,  and  found  on  board  of  a  vessel  liable  to 
condemnation  for  a  breach  of  blockade,  although  it  is  primd 
facie  involved  in  the  offence  of  the  vessel,  yet,  if  the  owner  can 
show  that  he  did  not  participate  in  the  offence,  his  propert}  is 
not  liable  to  forfeiture.  This  is  the  rule  as  stated  by  Sir 
William  Scott  in  the  case  of  the  Alexander,  4  Bob.  93,  and  in 
the  case  of  the  Exchange,  1  Edwards,  39,  and  recognized  in 
1  Kent's  Com.  151.  And  yet,  in  the  case  of  a  cargo  shipped 
for  the  purposes  of  commerce,  the  breach  of  blockade  is  almost 
always  committed  by  the  vessel  for  the  benefit  of  the  cargo, 
and  to  carry  out  some  mercantile  speculation  injurious  to  the 
rights  of  the  belligerent  nation  whose  ships  are  blockadinfi^  the 
port  The. case  before  us  is  a  stronger  one  in  favor  of  the 
claimant  than  that  of  the  innocent  owner  of  a  cargo.  The 
money  in  question  was.  not  shipped  as  cargo  or  as  a  mercantile 
adventure.  Guillem  was  a  passenger  on  board,  with  his  whole 
family,  and  the  money  was  a  part  of  his  personal  effects  ne- 
cessary for  their  support  and  comfort  The  shipment  of  the 
money  could  give  nu  aid  or  comfort  to  the  enemy.  And  in 
taking  his  passage  in  the  Jeune  Nelly,  his  intention,  as  far  as  it 
can  be  ascertained  from  the  testimony,  was  merely  to  return  to 
his  own  country,  in  a  mode  better  suited  to  his  humble  circum- 
stances and  more  convenient  to  his  family,  than  by  passing 
through  the  ships  of  war.  In  the  opinion  of  the  court,  the 
money  he  took  with  him  was  not  liable  to  condemnation  on 
account  of  the  guilt  of  the  vessel,  and  the  decree  of  the  Circuit 
Court  is  therefore  afcrmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Louisiana,  and  was  argued  by  counsel  On  consideration 
whereof,  it  is  now  here  ordered,  adjudged,  and  decreed  by  this 
court,  that  the  decree  of  the  said  Circuit  Court  in  this  cause  be, 
and  the  same  is  hereby,  affirmed. 
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Tbb  UmrBD  Statbs,  Appsllamts,  v.  ETisimB  Alpbonso  BoisdoMi 
Laurent  BoisDomi,  Sidnbt  BoisDO&i,  Hathildk  and  Albeinb 
Nicolas,  Widow  op  Makubl  Fabeb  Danort,  CAsoLun  Nicolas, 
Eusx  Nicolas,  Joseph  Maihtbl  db  Labakkb,  DblPhinb  Yiotoibs 
DB  Labarbb  B^al  ahd  bbe  Husband  Cheistotal  Real,.-Lovis 

DeJEAN,  AntOINB  BoiSDOEi,  AND   B^ATTE   DeJEAN  PaEDON    AND 

BEE  Husband  Vincente  Paedon,  Heies  op  Louis  BoisDoai,  de- 
ceased. 

In  abjudicating  upon  an  impoAct  tide  nnder  a  Spanish  wmumknt  tfaii  oovt  again 
adopts  the  nUe  laid  down  in  10  Feteis,  SSO,  831 ;  ris.  Can  a  ooturt  of  eonit^r 
according  to  its  inlet  and  tibe  laws  of  Spain,  consider  tibe  oonsdenee  of  £e 
king  to  affected  bj  the  acts  of  hit  lawftd  antiiorities  in  tiie  pnrrhiee,  thai  he  be- 
came n  trustee  for  the  claimanli  and  lield  the  land  claimed  t^  an  eqnitj  npon  tt| 
amounting  to  a  tereranee  of  to  moch  from  the  pnblic  domain,  befiMjt  tnd  at  the 
time  the  eonntrf  wat  oeded  to  tiie  United  Statet  f 

Thit  rule,  applied  to  the  following  cate,  brinst  out  the  Tetdtt  ttaled  below. 

In  17S3,  in  oonteqoence  of  a  meifoiial  fiomB(ntdor6,  Mbo,  the  acttngOorenior  of 

,  Louisiana,  issned  the  following  ordtr  to  Tmdean,  the  Snrreyor-QeBeral,  Tis:: 
"Don  Corlot  Larean  TMiean  will  ettablith  Lonit  Boitdoi^  npon te  extent  ef 

4  b  til 


of 

is:: 

gvoond  fdich  he  toUdtt  in  tiie  .preceding  menMffial,  titnated  in  tiie  taction  of 
conntiT  oommonlj  called  Achonooiipoidoiis,/Oommencing  in  front  from  tlie  plan> 
tation  oelonging  to  Philip  Sander,  a  resident  of  taid  conntiy,  down  to  tibe  bajoa 
called  Motqnito  Village  Bajon,  with  dw  d^ down  to  Pearl Bifsr;  tlm  tams 
being  Taeant,  and  no  miodice  being  canted  to  the  nelghbon  Uring  at  weU  in 
front  at  npon  the  depth :  which  meatnret  he  will  reduce  to  writings  tignim|;  widi 
the  aforetaid  parties,  and  will  remit  the  tame  to  me,  in  order  tliat  I  maj  ramith 
the  partT  interetted  with  a  oonetponding  title  in  dne  form." 

Boitdor^  in  his  memorial,  had  stated  that  he  withed  to  form  an  ntltWIshniont  ibr 
the  whole  of  his  numeront  fimilT,  on  which  he  miffht  emplej  all  his  negroes,  and 
support  a  large  stodL  of  catde  which  would  be  usml  to  tne  neishboffitf  dtf. 

The  grantee  took  only  a  trifling  pottttiion  of  the  land  by  pla&^g  a  ntgle  davn 
tiiwe,  and  Trudean  nerer  made,  nor  attempted  to  make,  a  tnrtej.  In  1808  the 
Spanish  Goremor  of  Plorida  gaTe  directions  to  the  Surreyor-CkMrtl  of  Florida, 

*  who  drew  a  flgurttiTe  phm  of  a  tnnr^,  bat  the  Gk>Temor  of  Floridn  at  that  time 
had  no  jnritdiction  OTtr  the  land. 

If  Trudean  had  made  a  surrej  and  returned  n  certificate,  It  would  haTO  been  bindb^:^ 
although  it  might  not  hare  conformed  strictly  to  the  lines  of  tibe  original  grant 
But  the  description  of  the  tract  is  to  fHnit  and  uncertain,  that  i|  cannot  now  be 
•urreTed  by  an  order  of  the  court  Tlie  mode  dirtcted  by  the  Dittrict  Court 
would  include  four  hundred  thoutand  acret :  and  it  it  unreatonable  to  tuppote  that 
tiie  contdenoe  of  the  king  of  Spain  would  haTc  been  bound  to  confirm  tndi  a 
grant,  when  te  grantee  neglected  to  ftdfil  the  obllgationt  which  were  incumbent 


endes.  there  beinff  no  glren  point  from  which  to  commence  die  turrey.  or  to  et- 
tabUtn  the  teoond  oomer,  if  the  court  were  to  order  the  mode  in  whidi  tne  turter 
wat  to  be  made,  it  would  not  be  a  Judicial  decree,  but  an  ezerdte  of  political 
juritdiction. 

This  was  an  appeal  from  the  District  Court  of  the  United 
States  for  the  Southern  District  of  Mississippi. 

The  case  arose  under  the  act  of  26th  May,  1824  f4  Stab  at 
Larse,  52),  as  revived  and  reenacted  by  the  act  oi  June  l?, 
1844  (5  Stat  at  Large,  676).  A  petition  was  presented  to  the 
I^istrict  Court  of  the  Unitea  States  for  the  Southern  District 
of  Mississippi,  by  the  heirs  of  Louis  Boisdor6,  claiming  a  large 
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tract  of  land  lying  between  the  Bay^of  St.  Louis  and  Pearl 
River,  in  the  State  of  Mississippi,  and  below  the  thirty-first  de- 
gree of  north  latitude. 

The  circumstances  were  these. 

On  the  Ist  of  April,  1783,  Louis  Boisdor6  presented  the  fol- 
lowing application  to  Miro,  the  acting  Governor-General  of 
Louisiana. 

"SeSor  Governor-General: — I,  Louis  Boisdor6,  a  citizen 
of  this  city,  do,  with  due  respect,  present  myself  to  your  Ex- 
cellency and  say,  that,  wishing  to  form  an  establishment  and 
x>w-house  (cattle-raising  farm)  in  the  vicinity  of  the  Bay  of 
St  Louis,  in  the  place  commonly  called  Achoucoupoulous,  for 
all  my  family,  which  is  very  considerable,  as  is  well  known  to 
your  Excellency ;  and  moreover,  for  the  purpose  of  employing 
all  my  nesroes  on  it,  and  keeping  a  considerable  stock  of  cat- 
tle which  1  have  already  on  the  place,  the  place  being  almost 
uninhabitable,  only  fit  for  a  vtiqiieria  (cattle-raising  fapi): 
May  it  please  your  Excellency,  in  consideration  of  what  is 
above  explained,  and  of  the  benefit  that  will  result  to  the  capi- 
tal (city)  from  such  a  considerable  cattle-raising  establishment 
as  the  one  which  I  have  commenced  to  form  in  the  said  place, 
and  iu  the  viciiilly  of  said  city,  to  grant  to  me  the  portion  of 
ground  which  is  vacant  in  the  said  place  (section  of  country), 
known  under  the  name  of  Achoucoupoulous,  running  from  the 
plantation  of  Philip  Saucier  up  to  the  bayou  called  Bayou- of 
Mosquito  Village,  formerly  inhabited  by  Mr.  (paper  torn  off), 
and  runnine;  in  depth  down  to  Pearl  River,  in  order  that  I  may 
form  with  mcility  the  aforesaid  establishment  and  cow-house 
(cattle-raising  farm)  for  all  my  family  as  aforesaid ;  a  favor 
which  I  hope,  according  to  justice,  from  the  granting  power 
which  is  vested  in  you. 

''New  Orleans,  1st  April,  1783. 

(Signed,)  L.  Boisdore.^ 

Upon  which  applica^on,  the  Governor-General  issued  the 
following,  viz. :  — 

''New  Orleans,  26/A  April,  1783. 
"  Consi(lering  the  sufficient  reasons  explained  to  me  above, 
and  having  regard  to  the  advantage  and  utility  which  will  re- 
sult to  the  capital  from  the  establishment  of  a  cow-pen  (vaque* 
ria)  in  that  section  of  the  country,  little  suited  to  any  kind  of 
culture,  the  surveyor  of  the  province,  Don  Carlos  Laveau  Tru- 
deau,  wfll  establish  Don  Louis  Boisdor6  on  the  tract  of  land 
which  he  splicits  in  the  preceding  memorial,  situated  in  the 
ieotif)ll  of  country  commonly  called  Achoucoupoulous^  taking 
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as  the  front  from  the  plantation  of  Philip  Sander,  a  resident 
of  said  section  of  country,  to  the  bayou  called  the  Bayou  of 
the  Village  of  Maringouins,  with  a  depth  unto  Pearl  River,  it 
being  vacant,  and  causing  no  prejudice  to  the  neighboring  in- 
habitants, as  well  in  front  as  in  depth ;  which  proceedings  he 
will  extend  in  continuation,  sign  and  forward  to  me,  with  the 
preceding,  that  I  may  furnish  the  party  interested  a  title  in  due 
form. 

«  MlRO.^ 

In  1808,  Boisdor^  having  died,  his  widow  authorized  Don 
Gilbert  Guillemard,  a  lieutenant^^lonel  in  the  army,  to  ob- 
tain an  order  for  a  survey  from  Morales,  then  in  Pensacola. 
In  the  petition  Guillemard  recites  as  follows :  "  And  al- 
though, at  that  period,  on  account  of  the  multifarious  occupa- 
tions which  engrossed  the  attention  of  Charles  Laveau  Trudeau, 
the  surveyor,  in  relation  to  the  admeasurement  and  survey  of 
lands  of  value,  and  on  account  of  the  great  expense  to  be  in- 
curred previously,  he  did  not  proceed  to  the  admeasurement 
and  marking  out  the  boundaries  of  said  tract  of  land,  but  not- 
withstanding transported  and  conveyed  thither  a  large  stock  of 
cattle,  and  placed  thereon  a  stock-keeper,  named  Augustus 
Mallet,  who  remains  on  to  the  present  day,  to  preserve  the 
right  of  property  in  himself,  which  the  said  Boisdore  in  his  life- 
time possessed,"  &c. 

.  This  petition  was  referred  to  the  fiscal  minister  of  the  royal 
treasury,  who,  on  the  7th  of  April,  1808,  ordered  the  Surveyor- 
General  to  make  out  a  map  and  certificate  of  survey  to  be  re- 
turned to  him. 

On  the  23d  of  May,  1810,  Pintado  addressed  a  letter  of  in- 
structions to  a  deputy  surveyor,  instructing  him  to  lay  down 
the  lines  of  the  gmnt  as  follows :  — 

The  demand  of  M.  S.  Boisdor6,  senior,  is  conceived  in  a 
manner  a  little  confused  in  regard  to  Lke  place,  for  he  says  in 
his  memorandum  of  the  1st  of  April,  1783,  that  the  land  which 
he  claims  is  on  a  place  called  Achoucoupoulous,  commencing 
from  Philip  Sander's  plantation,  as  far  as  the  bayou  called 
the  Mosquito*  Village,  formerly  inhabited  by  Madam  Susser, 
extending  back  to  J^arl  River.  This  description  causes  suffi- 
cient embarrassment  in  determining  the  form  or  figure  which 
the  land  ought  to  have;  however,  as  he  calls  the  front  the 
distance  from  Sander's  plantation  to  the  Bayou  of  Mosquito 
Village,  the  depth,  as  far  as  Pearl  River,  can  be  understood 
only  by  two  lines  drawn  from  the  said  last  two  points,  so  as 
to  strike  the  said  Pearl  River ;  that  is  to  say,  the  easternmost  of 
the  three  which  take  this  name ;  and  these  lines  ought  natural- 
6* 
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ly  to  ran  to  the  west,  one  from  Sander's  plantation,  and  the 
other  from  Mosqnito  Village.  The  little  sketch  {crauqwU)  an- 
nexed will  give  yon  a  dearer  idea.  Thongh  theire  is  no  geio- 
metrical  precision,  it  approaches,  notwithstanding,  to  the  figure 
of  the  place.  You  will  send  it  back  to  me  when  you  have  fin« 
isbed  the  business,"  &c. 

On  the  30th  of  May,  1810,  Pintado,  the  Surveyor-General, 
returned  a  certificate,  with  a  map.  In  the  certificate  he  says 
that  ^  the  map  represents  and  shows  the  tract  of  land,  with  the 
shape,  figure,  and  extent,  and  the  boundaries,  bounds,  and  con- 
fines, natural  and  artificLeil,  which  should  serve  for  limits,'^  and 
then  refers  to  a  more  particular  map  to  be  made  hereafter  by 
any  one  of  his  deputies,  or  by  any  other  person,  ^  so  that  the 
nonnern  boundary  shall  be  bounded  by  lands  belonging  to  the 
king,  on  the  soutl^  by  the  bank  of  the  sea,  on  the  east  by  the 
same  and  a  part  of  the  Bay  of  St  Louis,  and  on  the  west  by 
the  above-mentioned  Pearl  Biver." 

In  order  to  understand  the  argument  and  decision,  it  will  be 
necessary  to  insert  a  sketch  of  this  map. 
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Under  the  act  of  Congress  passed  on  the  26th  of  April,  1812 
(1  Land  Laws,  208),  this  daim  was  presented  to  the  commis- 
sioner appointed  for  the  district  east  of  Pearl  Riyer.  Mr. 
Crawforoy  the  commissioner,  reported  that  the  land  was  not 
coltivated,  and  not  inhabited. 

Under  the  act  of  Congress  passed  on  the  3d  of  March,  1819 
(1  Land  Laws,  316),  the  claim  was  again  presented  to  th^ 
register  and  receiver  of  the  land-office  at  Jackson  Ck>Qrt-House| 
who  made  the  following  special  report :  — 

^  No.  2.  This  claim  is  founded  on  an  order  of  survey  issued 
by  Governor  Miro  in  favor  of  Louis  Boisdor^,  confirmed  to  his 
widow.  Marguerite  Doussin,  by  the  Intendant  Morales,  4th 
April,  1808.  Although  a  map  "or  conjectural  plan  of  the  limits 
of  the  above  claim,  made  by  the  Surveyor-Gteneral,  Pintado, 
the  30th  of  May,  1810,  accompanies  the  title  papers,  yet  it  does 
not  appear  to  be  the  result  of  an  actual  survey,  nor  to  have 
been  made  with  geometrical  precision,  but  merely  intended  for 
the  direction  of  such  persons  as  might  be  employed  to  make 
the  survey.  No  survey  appears  to  have  been  made.  This 
daim  extends  from  the  jBay  of  St  Louis  to  the  mouth  of  Pearl 
River,  and  is  supposed  to  contain  several  hundred  thousand 
acres. 

<^  Land-office,  Jackson  Court-House,  July  11th,  1820. 
(Signed,)  William  Barton,  Register. 

William  Barnett,  lUceiver. 

"  Attest :  John  Elliot,  CUrk^ 

Under  the  act  of  the  24th  of  May,  1828  (1  Land  Laws,  445), 
'  this  daim  was  again  presented  to  the  register  and  receiver  at 
Jackson  Court-House.  All  the  documents  were  submitted  to 
this  board,  together  with  the  depositions  of  sundry  persons, 
showing  the  genuineness  of  the  signatures  of  the  Spanish  offi- 
cers, the  locality  of  the  land,  and  its  possession. 

The  commissioners  made  the  following  report  :— 

^Remarks. 
*^  Claim  No.  4.  This  daim  is  founded  on  an  order  of  survey 
issued  by  Governor  Miro,  in  favor  of  Louis  Boisdor^,  and  con- 
firmed to  his  widow.  Marguerite  Doussin,  by  the  Intendant 
Morales,  4th  April,  1808.  It  does  not  appear  by  the  title 
papers  that  an  actual  survey  was  made  with  ^ometrical  pre- 
cision ;  yet  a  map,  or  conjectural  plan,  defimtely  fixing  the 
limits  of  the  claim,  was  made  by  tne  Surveyor-General,  Pin- 
tado, the  30th  of  May,  1810.  This  c^aim  extends  firom  Pearl 
Biver  to  the  Bay  of  St  Louis,  and  is  supposed  to  contain  about 
one  hundred  thousand  acres. 
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*^  The  additional  testimony  adduced  to  ns  proves  incontesta- 
biy  that  this  claim  has  been  inhabited,  and  a  part  of  the  land 
kept  under  cultivation,  upwards  of  forty  years.  It  is  also  in 
testimony  before  us,  that  the  extent  of  this  claim  was  distinct- 
ly known  to  the  neighbors,  and  that  the  claimant  set  up  his 
daim  to  the  whole  limits  contained  within  the  before-mentioned 
figurative  plan.  The  above  claim  is  forfeited  under  the  Span- 
ish laws,  usages,  and  customs,  for  want  of  inhabitation  and  cul- 
tivation within  the  time  prescribed  by  those  laws  and  regula- 
tions. Yet,  as  the  inhabitation  and  cultivation  appear  to  be 
very  ancient,  it  is  conceived  that  this  claim  ought  to  be  con- 
firmed for  a  reasonable  quantity. 

(Signed,)  William  Howze,  Register. 

G.  B.  Dameron,  Receiver* 

"Attest: 

(Signed,)  Valentine  Delmas,  QerkJ* 

By  an  act  of  the  28th  of  May,  1830  (1  Land  Laws,  468), 
certain  of  the  claims  reported  by  the  above-named  register  and 
receiver  were  confirmed,  and  the  act  has  this  special  provision 
respecting  the  claim  in  controversy  :  "  And  provided,  also,  that 
the  claim  of  the  representatives  of  Louis  Boisdor6,  numbered 
four,  in  report  numbered  three,  shall  not  be  confirmed  to  more 
than  twelve  hundred  and  eighty  acres." 

Under  this  act,  a  certificate  was  issued,  and  a  survey  made, 
of  the  twelve  hundred  and  eighty  acres,  by  Elihu  Carver,  a 
deputy  surveyor,  on  the  6th  of  Pfovember,  1830,  which  was 
approved  by  the  Surveyor-General  south  of  Tennessee,  on  the 
nth  of  August,  1832. 

The  act  of  Congress,  passed  in  1844,  reviving  and  reenacting 
the  law  of  1824,  has  .been  already  referred  to,  in  the  opening  of 
this  statement 

On  the  1st  of  February,  1845,  the  heirs  of  Boisdor6  presented 
a  petition  to  the  District  Court  of  the  United  States,  which 
petition  was  afterwards  amended  in  November,  1845.  This 
amended  petition  disregarded  the  figurative  plan  of  Pintado, 
and  claimed  that  <^  the  form  and  extent  of  their  grant,  to  which, 
by  the  manifest  and  only  reasonable  construction  of  their  eon- 
cession,  they  are  entitled,  is  that  which  would  result  and  be 
produced  by  regarding  as  a  base  an  assumed  straight  line  be- 
tween the  two  points  called  for  as  the  front  of  the  grant ;  viz. 
ijrom  the  beginning  point,  at  the  north  side  of  Philip  Sander's 
plantation,  to  the  Bayou  of  the  Mosquito  Village ;  and  thence, 
by  two  parallel  perpendicular  lines,  extended  fi'om  each  ex- 
tremity of  said  base  or  front  line,  till  each  side  line  in  its  ex- 
tension intersected  the  Pearl  River." 
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They  aver  that  their  title  was  protected  and  secured  by  the 
treaty  of  St  Ildefonso  of  October,  1800,  and  by  the  trea^  of 
Louisiana  of  1803,  and  by  the  laws  of  nations,  and  would,  by 
ihe  laws  of  Spain  and  the  laws  of  France,  have  been  perfected 
into  a  complete  title,  had  not  the  sovereignty  of  the  country 
been  transferred  to  the  United  States. 

They  aver  that  their  ancestor,  the  said  Louis  Boisdor6,  and 
themselves,  and  their  agents  and  representatives,  have  asserted 
their  right  of  ownership,  and  maintained  possession  by  actual 
inhabitation  and  cultivation  of  part  of  said  land  in  behalf  of 
the  whole,  from  1783  to  the  present  time,  and  kept  up  a  large 
herd  of  cattle  and  a  grazing  establishment  on  said  land  from 
the  date  of  the  grant  until  many  years  alter  the  jurisdiction  of 
the  Spanish  government  had  been  superseded  by  that  of  the 
United  States. 

To  this  petition  the  District  Attorney  for  the  United  States 
demurred,  but  the  demurrer  was  overruled,  and  he  then  filed  an 
answer. 

The  answer  of  the  United  States  in  substance  denies  that 
the  concession  or  order  of  survey  conveyed  any  title  whatever, 
but  indists  that  it  is  void  for  uncertainty,  and  that  nothing  was 
ever  done,  during  the  existence  of  the  Spanish  authority  m  the 
territory,  to  perfect  it.  It  denies  any  authority  in  Morales  to 
do  what  he  is  alleged  to  have  done.  It  denies  that  Louis 
Boisdor6  n^aintained  possession  by  actual  habitation  and  culti- 
vation, as  alleged  in  the  petition,  from  1783 ;  and  insists  that, 
for  want  of  such  inhabitation,  settlement,  and  cultivation,  the 
claim,  if  it  ever  had  any  existence,  was  forfeited  by  the  laws, 
usages,  and  customs  of  the  Spanish  government  .  The  United 
States  admit  that  the  daim  was  presented  to  several  bosurds  of 
commissioners,  but  deny  that  the  petitioners,  or  those  repre* 
senting  them,  ever  complied  fully  with  the  acts  of  Congress,  or 
presented  any  sufficient  and  competent  evidence  of  title,  or  any 
evidence  which  would  justify  a  favorable  report  That  the  act 
of  the  28th  of  May,  1830,  provides  that  it  shall  not  be  con- 
firmed to  more  than  twelve  hundred  and  eighty  acres,  and  they 
rely  on  that  act  as  a  final  and  complete  rejection  of  the  chlim, 
and  as  such  final  action  upon  it  by  the  government  of  the 
United  States,  that  the  court  has  no  J9nsdiction  to  try  it 
They  admit  that  they  have  caused  the  land  to  be  surveycd| 
and  have  granted  andf.sold  large  pbrtions  thereof,  and  that  the 
settlers  and  purchasers  are  now  in  possession,  and  they  are 
necessarilv  parties  to  the  suit  They  do  not  admit  tibat  the 
original  Spanish  documents  and  titie  papers  were  translated 
and  reooraed  as  required  by  law,  but  require  full  and  legal 
proofl    They  deny  that  the  clBdm  is  protected  by  the  tzeaties  of 
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1800  and  1803,  or  by  the  law  of  nations,  or  that  it  would  or 
ought  to  have  been  perfected  into  a  complete  title  if  the  sover- 
eignty of  the  country  had  not  changed.  They  insist  that  the 
concession  was  conditional,  and  that  the  grantee  should  have 
occupied  and  possessed  within  and  for  a  limited  time,  and 
should  have  established  without  delay,  or  within  a  reasonable 
time,  a  cow-pen,  for  the  public  benefit ;  and  that  a  survey 
should  have  been  made  within  a  reasonable  time,  and  made  a 
part  of  the  public  records,  so  that  the  public  might  know  what 
utnd,  if  any,  was  to  be  separated  from  the  public  domain ;  apd 
say  that  none  of  these  requisites  were  complied  with,  and  that 
the  claim  was  forfeited  according  to  the  Spanish  laws,  customs, 
and  usages.  They  further  answering  say,  that  they  have  been 
informed,  and  charge  the  truth  to  be,  that  the  petitioners  accept- 
ed the  donation  of  twelve  hundred  and  eighty  acres,  for  which 
Ck>ngress  confirmed  their  claim  by  the  act  of  1830,  and  it  is 
now  too  late  for  them  to  disclaim  the  same ;  that  it  was  sur- 
veyed for  them  by  Elihu  Carver,  a  deputy  surveyor,  and  his 
survey  approved  by  the  Surveyor^Gteneral  south  of  Tennessee ; 
and  submit  that  such  acceptance  of  the  twelve  hundred  and 
eighty  acres  is  a  complete  extingubhment  of  their  claim  or 
right  to  any  greater  quantity;  but  whether  accepted  or  not, 
they  insist  that  the  act  of  1830  was  such  a  final  action  of  the 
government  of  the  United  States  as  deprives  the  court  of  juris- 
diction. 

A  great  number  of  depositions  were  taken  on  both  sides. 
Those  on  the  part  of  the  claimants  were  intended  chiefiy  to 
prove  the  genuineness  of  the  documents,  the  heirship  of  the 
claimants,  and >  the  locality  and  possession  of  the  land.  The 
deposition  of  Bringier,  Surveyor-Greneral  of  Louisiana,  was 
also  taken  as  to  the  practicability  of  locating  the  grant,  w^ho 
concurred 'with  Pintado  in  his  instructions  of  the  23d  of  May, 
1810,  and  answered  as  follows:  — 

"  In  answer  to  the  third  interrogatory  deponent  says :  In  the 
case  stated,  I  should  first  survey  the  front  from  point  to  point, 
and  then  ran  back  two  lines  perpendicular  to  the  front,  and 
parcel  to  each  other,  to  the  natural  boundary  in  the  rear." 

On  the  part  of  the  United  States  the  depositions  (amongst 
others)  of  Ludlow  and  Downing  were  taken.  These  persons 
had  both  been  surveyors-general  in  Mississippi,  and  testified  as 
follows. 

Mr.  Ludlow  said :  — 

"  Answer  to  interrogatory  second :  I  have  examined  the  order 
of  survey  of  Governor  Miro  to  Louis  Boisdor^,  dated  April 
26th,  1783,  and  believe  the  survey  to  be  practicable,  provided 
the  plantation  of  Philip  Saucier  and  the  Bayou  of  Mosquito 
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— 

VOlftge  can  be  identified;  and  believe  the  Burvey  should  be 
made  by  finding  a  straight  line  between  the  above-mentioned 
points  and  raising  perpendiculars  upon  si^d  line,  at  its  extremi- 
ties,  extending  back,  to  Pearl  River ;  provided  there  are  no  con« 
trolling  circumstances  to  give  direction  to  the  side  lines,  such 
as  adjoining  claims,  &c.  The  instructions  of  the  Surveyor- 
General  Pintado  wre  clearly  erroneousi  as  they,  if  followed, 
would  eive  no  side  line  on  the  wesf 

Mr.  Downing  said :  — 

^  Answer  to  second  interrogatory :  The  phrase  in  the  grant 
to  Louis  Boisdor6,  *  the  front  thereof  to  commence  from  the 
nlantation  of  Philip  Saucier,'  <  and  rqnning  to  the  Bayou  of  the 
Mosquito  Village,'  is  not  sufficiently  definite  to  enable  a  sur« 
veyor  to  fix  upon  a  beginning  point  or  comer ;  both  the  begin- 
ning point  and  the  firoht  line  seem  to  be  left  to  the  discretion 
of  uke  surveyor,  and  it  is  questionable  whether  any  two  sur- 
veyors would  settle  upon  the  same  point  for  a  beginning,  I 
certainly  could  not  adopt  the  views  of  Pintado,  the  Spanish* 
Surveyor-Gteneral,  for,  in  the  diagram  filed  in  this  case,  and  to 
which  he  refers  in  his  instructions,  he  places  what  should  be 
the  most  eastwardly  front  comer  on  the  back  line  of  the  Saucier 
plantation;  this  seems  to  be  his  understanding  of  the  word 
Jram^  in  the  grant  A  line  from  this  point  to  the  mouth  of  the 
Bayou  of  Mosquito  Village  would  form  a  base,  from  each  end 
of  which  the  side  lines  should  ran  at  ;right  angles;  or,  in  other 
words,  the  side  lines  of  a  Spanish  grant,  wnen  the  course  or 
quantity  is  not  given  or  particularly  specified,  shall  run  *  as  near 
as  practicable '  at  right  angles  from  the  front  or  shore.  This 
has  been  the  practice  on  bayous  and  rivers,  as  well  as  on  the 
sea-shore*  In  the  present  case,  a  line  ran  from  the  mouth  of 
the  Bayou  of  the  Mosquito  Village^  at  right  angles  from  a  base 
line  between  the  front  corners,  would  apparently,  for  deveral 
miles,  range  close  along  and  parallel  with  the  east  margin  of 
Pearl  River,  and  consequently  conflict  with  the  uniform  prac- 
tice of  the  location  and  survey  of  grants  upon  all  navigable 
streams  and  shores.  Upon  the  whole,  I  think  the  calls  of  the 
grant  in  question  so  indefinite  that  no  two  surveyors,  having 
regard  to  the  usages  governing  in  surveys  of  Spanish  grants, 
would  coincide  in  the  survey  of  it  as  to  K>rm,  quantity,"  &c 

In  November,  1847,  the  cause  came  on  for  trial  in  the  Dis- 
trict Court,  when  a  decree  was  passed,  confirming  the  title  t>f 
the  claimants,  and  directing  the  survey  to  be  made  as  fol- 
lows :  — 

*<  And  it  is  further  adjudged  and  decreed,  that  the  tract  of 
land,  whereof  title  is  so  hereby  confirmed,  shall  be  surveyed 
and  bounded  as  follows,  namely :  having  its  beginning  corner. 
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at  that  point  on  the  sea-sbore,  at  the  entrance  of  the  Bay  of  St 
Louis,  where  the  sontheast  comer  of  Joseph  and  Martial  Ni- 
caise's  claims  formerly  the  claim  of  Philip  Saucier,  has  been  es- 
tablished by  the  survey  made  thereof  by  authority  of  the  United 
States,  as  approved  and  recorded;  thence  southwestwardly, 
by  the  meanaers  of  the  sea-shore,  to  the  mouth  of  East  Pearl 
Kiver ;  thence  up  said  river  to  the  point  on  the  northeast  side 
where  the  easternmost  mouth  of  the  Bayou  Maringouin,  oth- 
erwise called  Mulatto  Bayou,  intersects  and  empties  into  the 
said  Pearl  River,  and  which  mouth,  so  here  intenaed  to  be  de- 
scribed, is  identical  with  that  sometiipes  caUed  the  lower 
mouth  of  the  Pearl  River  cut-ofi^  and  which  point  shall  con- 
stitute the  second  front  comer  of  the  claim.  From  one  of 
these,  front  comers  to  the  other,  in  a  direct  course,  shall  be 
drawn  a  theoretic  base  line,  and  from  each  extremity  of  said 
base  Une,  and  perpendicular  thereto,  shall  be  projected  the  side 
lines  of  said  claim,  to  be  laid  down  in  a  direct  course  and  par- 
allel to  each  other,  till  each,  respectively,  shall  intersect  the 
Pearl  River,  between  which  two  points  of  intersection  tiie 
meanders  of  Pearl  River  shall  constitute  the  conjunction  line 
of  said  survey.  And  it  is  further  ordered,  that  the  surveyor 
who  shall  execute  the  boundary  hereby  directed  shall  note  and 
report  all  intersections  of  the  side  lines  with  the  public  sur- 
veys of  the  United  States  heretofore  extended  over  said  land ; 
and  especially  note  and  show  the  form  and  extent  of  all  inter- 
fering private  claims  held  adversely  to  the  petitioners,  under 
grant  or  authority  of  the  United  States,  which  may  be  found 
upon  said  side  lines  and  projecting  into  said  claim,  as  well  as 
every  other  such  adverse  claims  as  lie  wholly  within  said 
survey. 

'<  It  is  further  adjudged  and  decreed,-  that  all  such  adverse 
claims  and  parts  of  claims  as  aforesaid,  so  found  within  .the 
survey  hereby  directed,  shall  be,  and  the  same  are  hereby,  ex- 
empted from  the  operation  of  this  decree,  so  far  as  effects  their 
validity ;  but  in  place  and  stoad  of  the  lands  included  in  such 
claims,  the  petitioners  are  hereby  adjudged  to  have  right  and 
claim  to  a  like  quantity  of  lands  from  out  of  the  public  do- 
main, as  by  law  in  such  case  is  provided. 

(Signed,)  S.  J.  Gholson.'' 

From  this  decree  the  United  States  appealed  to  this  court 
The  case  was  argued  by  Mr.  Crittenden  (Attorney-General), 

for  the  United  States,  and  by  Mr.   Volney  E.  Howard^  with 

whom  was  Mr.  Henderson^  for  the  appellees. 

Mr.  Crittenden  made  the  following  points:  — 

L  That  the  proceedings  of  the  Spanish  authorities  of  Pen- 
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aaoola  in  1808  and  1810,  relative  to  the  confirmation  and  snr- 
yey  of  the  lands  in  the  concession  to  Boisdor6,  were  null  and 
▼oid|  the  Spanish  government  having  then  no  authority  over 
that  part  ot  the  countnr,  the  same  being  embraced  within,  the 
limits  of  the  cession  of  Louisiana  by  Spain  to  France,  and  by 
the  latter  to  the  United  States.  §  14  of  Act  of  26th  March, 
1804,  erecting  Louisiana  into  two  territories  (1  Land  Laws, 
114) ;  Foster  and  Elam  v.  Neilson,  2  Pet  254 ;  Lee  t;.  Garcia, 
12  Pet  611;  United  States  v.  Reynes,  9  How.  127. 

11.  That  the  concession  by  Governor  Miro  to  Louis  Bois- 
dori  is  void^  because  no  land  was  sever^  from  the  public  do- 
main by  a  survey  giving  it  a  certain  location  previous  to  the 
treaty  of  cession,  and  the  description  in  it  is  so  vague,  indefi- 
nite, and  uncertain,  that  no  location  can  be  given  to  the  land. 
United  States  v.  Miranda,  16  Pet  156,  160;  15  Pet  184,  215, 
275,  319;  10  Pet  331;  3  How.  787;  5  How.  26. 

Upon  looking  at  the  maps  in  the  record,  it  will  be  seen  that 
the  plantation  of  Philip  Saucier,  now  belonging  to  Joseph  and 
Martial  Nicaise,  is  on  the  Bay  of  St  Louis,  and  the  first  call 
in  the  concession  is  to  commence  from  that  plantation.  But 
from  what  eide  or  part  of  it,  or  firom  what  particular  or  spe- 
cific point,  is  not  stated.  Pintado's  figurative  map  commences 
it  in  the  rear  of  Sander's  plantation,  at  the  northwest  comer ; 
while  the  claimants  and  the  court  below  commence  it  on  the 
sea-shore  of  the  Bay  of  St  Louis,  at  exactly  the  contrary 
point,'— the  southeast  comer.  The  decree  says,  ^having  its 
beginning  comer  at  that  point  on  the  sea-shore,  at  the  entrance 
of  the  Bay  of  St  Louis,  where  the  southeast  corner  of  Joseph 
and  Martial  Nicaise's  claim,  formeHy  the  claim  of  Philip 
Saucier,  has  been  established  by  the  survey  made  thereof  by 
authori^  of  the  United  States."  There  is  then  no  specific 
starting-point  under  the  first  call  of  the  concession ;  and  the 
second  call  is  equally  vague  and  indefinite. 

Boisdor^  and  his  heirs,  from  1783  to  1800,  during  which  the 
country  remained  under  the  dominion  of  Spain,  seventeen 
years,  had  no  survey  made  by  which  the  location  of  the  lands 
intended  to  be  conceded  could  be  identified ;  and  shall  it  be  left 
to  them  now  to  choose  a  poitit  for  the  beginning  of  a  survey, 
or  can  the  court  arbitrarily  fix  upon  such  a  point  ?  There  is 
certainly  no  call  in  the  concession  to  commence  on  the  Bay  of 
St  Louis,  as  has  been  decreed  by  the  court  below,  and  there  is 
therefore  no  water  boundary  in  the  case.  Pintado  knew  bet- 
ter than  to  commence  on  the  Bay  of  St  Louis ;  for,  while  he 
speaks  in  his  letter  to  Lorrens  of  the  confusion  and  embar- 
rassment of  the  description,  he  keeps  so  far  as  he  can  guess  to 
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the  calls  of  the  concession,  Us  to  commence  from  one  of  ^e 
rear  comers  of  dueler's  j^antation. 

The  next  call  is  the  iBayoa  of  Maringonins,  or  Mosquito 
Village,  nearly  dae  west  from  the  Bay  of  Bt  Louis,  in  the  di- 
rection of  Pearl  River,  but  short  of  it  There  is  no  specific 
point  fixed  on  the  bayou,  which,  according  to  the  evidence  in 
the/sase,  is  from  seven  to  nine  miles  in  kngth,  and  navirable 
for  vessels  used  in  the  lake  trade.  Is  the  mouth  or  the  nead 
intended,  or  what  intermediate  point?  Monet,  one  of  the  wit- 
nesses* for  the  claimants,  says  the  head.  In  answer  to  the 
fourth  interrogatory  for  the  claimants,  he  says :  <*  The  bead  of 
which  (bayou)  makes  onc^  of  the  comers  designated  in  the  title 
papers  of  said  claim."  Others  think  it  should  be  the  mouth, 
as  decreed  by  the  court 

.  The  decree  of  the  District  Court,  commencing  on  the  Bay  of 
St  Louis,  below  Sander's  plantation,  gives  to  the  claimants, 
from  this  point,  all  around  the  coast -of  the  sea-shore  to  the 
mouth  of  East  Pearl  River,  thence  up  that  river  to  the  eastern- 
most mouth  of  the  bayou,  which  it  fixes  as  the  second  call  of 
the  concession.  Now,  with  respect  to  the  line  thus  decreed  to 
be  run  round  the  sea-coast,  the  concession  is  not  only  vague 
and  uncertain,  but  there  does  not  appear  to  be  any  call  what- 
ever in  it  which  sanctions  such  a  constractioil,  or  gives  it  the 
slightest  countenance.  The  decree  then  directs  that,  between 
the  corner  thus  fixed  on  the  bayou,  and  the  comer  on  the  Bay 
of  St  Louis,  a  theoretic  base  line  shall  be  drawn,  and  from 
each  of  its  extremities,  and  perpendicular  to  it,  there  shall  be 
drawn,  parallel  to  each  other,  two  side  lines,  to  run  until  they 
strike  Pearl  River,  between  which  lines  the  meanders  of  the 
river  shall  constitute  the  conjunction  line  of  the  survey.  This 
theoretic  base  line  is  about  nfteen  miles  in  length. 

It  will  be  observed,  from  the  maps  of  the  country,  that  the 
line  from  the  mouth  pf  the  bayou  will  run  nearly  parallel  to 
Pearl  River,  and  strike  it  about  ten  miles  from  its  mouth ;  and 
that  the  other  line,  commencing  on  the  Bay  of  St  Louis,  will 
strike  it  at  least  fifty  miles  above,  and  both  may,  on  an  actual 
survey,  go  beyond  even  these  distances.  The  last-mentiOned 
line,  it  will  be  remembered,  is  by  the  concession  declared  to 
commence  from  the  plantation  of  Philip  Saucier;  but  so  far 
from  the  line  fixed  by  the  court  below  commencing  on  the 
southeast  corner  of  that  plantation  being  i«  consistency  with 
the  calls  of  the,  concession,  it  actually"  cuts  oflf  the  greater  pwrt 
of  Saucier's  plantation.  In  fact,  these  lines  ran  up,  instead  of 
back  to  the  nver.  Pintado,  in  his  letter  before  mentioned,  had 
a  juster  notion  of  what  ^  approached"  to  the  calls  of  the  COU'^ 
oession.    He  says,  ^  This  description  causes  sufficient  embar- 


DECEMBER   TERU,    1850.  76 

The  United  Sutee  v.  Boiedore  el  aL 

lassment  in  determining  the  form  or  figure  which  the  land 
ought  to  have;  however,  as  he  calls  the  front  the  distance 
firom  Sander's  plantation  to  the  Bayon  of  Mosquito  Village,  the 
depth,  as  far  as  Pearl  River,  can  be  understood  only  by  two 
lines  drawn  from  the  said  last  two  points,  sc  as  to  strike  the 
said  Pearl  River ;  that  is  to  say,  the  easternmost  of  the  three 
which  take  this  name ;  and  these  lines  ought  naturally  te  run 
to  the  west,  one  from  Sander's  plantation,  and  the  other  from 
Mosquito  Villaffe.  The  little  sketch  annexed  will  g[ive  you  a 
dearer  idea.  Though  there  is  no  geometrical  precision,  it  ap- 
proaches to  the  figure  of  the  place."  Boisdore  himself  never 
dreamed  of  such  a  magnificent  principality  for  his  cow-pen  as 
is  claimed  by  the  petitioners,  and  given  by  the  decree  of  the 
€X>urt  below.  See  the  testimony  of  Rochon  and  Benite,  filed 
by  the  claimants  before  the  second  board  of  commissioners. 

The  locality,  then,  of  the  land  not  being  ascertained,  either 
by  the  concession  or  a  survey,  was  not  adcnowledged  by  the 
authorities  of  Spain,  and  no  effort  was  made  to  identify  it  be- 
fore the  treatv  of  cession.  Nothing  was  done  to  witbcuraw  the 
land  intended  to  be  granted  from  the  mass  of  the  public  do- 
main, or  to  show  what  it  was  that  was  to  be  withdrawn.  It 
therefore  remained  in  Spain  at  the  time  of  the  cessioii  to 
France,  and  passed  to  the  United  States  by  the  cession  of 
France  to  them. 

IIL  That  the  concession  was  only  an  indpient  step  towards 
9  title  depending  upon  the  estabUslung  of  a  cow-pen  by  Bois- 
doti  within  a  reasonable  time,  and  alter  being  put  in  posses- 
sion of  the  land,  and  of  a  survey  bdng  made  and  returned  to 
the  Governor,  so  that  it  might  be  known  what  land  was  severed 
from  the  public  domain ;  and  that  none  of  these  being  done, 
there  was  no  just  or  valid  daim  on  the  Spanish  government  to 
make  a  perfect  title,  and  of  course  none  on  the  United  States. 

The  act  of  1824,  in  describing  the  daims  which  might  \Pb 
prosecuted  under  it,  says,  inter  aUoj  they  are  such  as  '^  might 
have  been  perfected  into  a  complete  title  under,  and  in  con- 
formity to,  the  laws,  usages,  and  customs  of  the  government 
under  which  the  same  originated,  had  not  the  sovereignty  of 
the  country  been  transferred  to  the  United  States." 

The  considerations  Which  induced  Governor  Miro  to  make 
this  gratuitous  concession  are  set  forth  in  it  ^*  Considering 
the  sufficient  reasons  explained  to  me  above,  and  having  re-' 
gard  to  the  advantage  and  utility  which  will  result  to  the  capi- 
tal from  the  establishment  of  a  cow-pen."  The  importance 
which  was  attached  by  the  Spanish  government  to  the  raising 
of  cattle,  is  shown  in  the  royal  regulation  of  1754  (2  White's 
Recop.  62),  and  in  the  Recopilacion  of  the  Laws  of  the  Indies, 
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49  and  50,  No.  74  and  76.  And  by  the  same  laws  it  waj 
required  that  the  grantees  should  take  actual  possession  within 
three  months.  Ibid.  61,  No.  81.  See  also,  the  second  and 
third  articles  of  O'Reilly's  regulations  made  in  1770,  which 
were  in  force  in  Louisiana  at  the  date  of  this  concession. 
Ibid.  229. 

In  this  case,  the  concession  directs  the  Surveyor- General  to 
establish  Boisdor6  on  the  land,  and  to  forward  his,  the  Sur- 
veyor-General's, proceedings  to  the  Governor,  that  a  t»tl#*  in 
form  might  be  furnished  to  Boisdor^.  This  was  never  done, 
and  no  legal  survev  was  ever  made. 

The  twelfth  article  of  O'Reilly's  regulations,  above  referred 
to,  is  as  follows ;  "  All  grants  shall  be  made  in  the  name  of  the 
king,  by  the  Governor-General  of  the  Province,  who  will  at  the 
same  Ume  appoint  a  surveyor  to  fix  the  bounds  thereof,  both 
in  front  and  depth,  in  presence  of  the  judge  ordinary  of  the 
district,  and  of  two  adjoining  settlers,  who  shall  be  present  at 
the  survey;  the  above-mentioned  four  persons  shall  sign  the 
proces  verbal  which  shall  be  made  thereof,  and  the  surveyor 
shall  make  three  copies  of  the  same,  one  of  which  shall  be  de- 
posited in  the  office  of  the  scrivener  of  the  government,  another 
shaJl  be  delivered  to  the  Governor-General,  and  the  third  to  the 
proprietor,  to  be  sinnexed  to  the  titles  of  his  grant"  The  direc- 
tions of  the  concession  are  in  accordance  with  this  regulation^ 
and  they  are  evidently  made  with  reference  to  it  It  nimishes 
the  best  criterion  of  what  had  to  be  done  by  Boisdor6  before 
his  grant  could  be  perfected. 

Suppose  that  Boisdor6  or  hb  heirs  had  applied  to  the  Span* 
ish  authorities  in  1800,  seventeen  years  after  the  date  of  the 
concession  to  him,  without  proof  that  he  had  occupied  the 
land  for  the  purposes  mentioned  in  the  concession  for  the  first 
five  years  after  date  (the  earliest  occupation  in  evidence  is 
1788),  or  that  he  had  been  put  in  possession,  and  without 
any  survey  or  other  identification  of  the  land,  there  was  no 
obUgation  on  them  to  perfect  the  title.  10  Peters,  33L  The 
claimants  themselves  show,  this,  by  their  own  statements,  in 
their  application  to  Morales  in  1808. 

IV.  That  the  proviso' of  the  act  of  1830,  declaring  that  this 
claim  ^  shall  not  be  confirmed  to  more  than  twelve  hundred 
and  eighty  acres^"  prevents  the  recovery  sought  in  this  case ; 
and  that  the  said  twelve  hundred  and  eighty  acres  were  in  full 
satisfaction  of  the  claim,  and  were  accepted  and  surveyed  for 
the  benefit  of  those  claiming  under  the  petitioners. 

In  the  clause  of  the  act  of  1824  conferring  jurisdiction  on 
the  court,  it  is  declared  that  the  several  acts  of  Congress  on  the 
subject  of  these  claims  are  to  be  taken  into  conaideratioa  by 
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tiie  ooort  in  deciding  on  them.  This  proviso,  therefore,  stand- 
ing unrepealed,  is  the  declared  will  of  Congress  that  this  claim 
shall  not  be  confirmed  for  more  than  is  stated.  All  claims  un- 
der incomplete  titles  in  the  country  acquired  from.  France  by 
the  treaty  of  1803  addressed  themselves  to  the  political  power, 
and  Congress  had  a  right  to  confirm  part  of  a  claim,  and  re- 
fuse confirmation  for  the  residue,  if  they  supposed  it  just  to  do 
so.    3  How.  78a 

In  the  case  of  The  United  States  v.  Reynes,  the  couri  gave 
eflfect  to  the  act  of  1804^  which  declares  that  all  grants  in 
Louisiana  subsequent  to  the  treaty  of  St  Udefonso  are  null 
and  void.  That  the  quantity  of  land  given  was  intended  as  a 
full  satisfaction  is  apparent  uom  the  words  employed.  On  the 
6th  of  November,  1830,  the  twelve  hundred  and  eiafaly  acres 
were  surveyed,  and  the,  plat  and  survey  apjmroved  11th  August, 
1832.  This  rendered  the  title  complete,  tor  the  act  does  not 
direct  patents  to  issue.  It  will  be  seen  from  the.  testimony  of 
Carver,  Monet,  and  Daniel,  that  the  twelve  hundred  and  eighty 
acres  cover  the  plantation  of  Francis  Saucier  and  part  of  thstt 
of  Daniel,  who  were  purchasers  under  Boisdor^'s  heirs.  On 
the  question  arising  on  this  point,  see  3  How.  788. 

V.  That  on  the  26th  of  April,  1783,  the  date  of  the  conces- 
sion by  Governor  Miro  to  Louis  Boisdor6,  the  authorities  of 
Spain  bad  no  power  to  make  grants  in  that  part  of  the  country 
where  the  lands  lie,  the  cession  by  Great  Britain  to  Spain  not 
having  been  made  until  the  definitive  treaty  of  peace  of  the  3d 
of  September,  1783.  1  Kent's  Com.  169 ;  Wheaton's  Elements 
of  International  Law,  572 ;  Clark  v.  United  States,  3  Wash. 
104 ;  United  States  v.  Hay  ward,  2  GhJ.  501 ;  Poole  v.  Fleeger, 
11  Peters,  210 ;  Polk's  Lessee  v.  Wendell,  9  Cranch,  99 ;  and  the 
cases  of  Foster  v.  Neilson,  Garcia  v.  Lee,  and  United  States  r. 
Reynes,  cited  under  the  first  point 

V  L  That  there  was  no  sufficient  evidence  of  the  execution 
of  the  concession  by  Governor  Miro ;  and  that  the  proof  offered 
in  the  shape  of  ex  parte  affidavits,  supposed  to  have  been  be- 
fore the  several  boards  of  commissioners,  was  not  competent. 

VIL  That  the  petitioners  should  have  made  parties  to  this 
suit  persons  claiming  the  lairds,  or  any  portion  of  them,  under 
a  different  title,  or  holding  possession  otherwise  than  under 
tiiem ;  and  the  demurrer  ought  to  have  been  sustained. 

The  act  of  1824  directs  such  persons  to  be  made  parties. 
By  the  second  section  of  the  act  of  24th  May,  1828,  to  con- 
tinue  in  force  for  a  limited  time,  and  to  amend,  the  act  of  1824 
(i  Land  Laws,  442),  so  much  of  the  last-mentioned  act  as  re- 
quired claimants  to  make  adverse  parties  to  the  suit,  or  to  show 
'  the  court  what  adverse  claimants  there  might  be  on  the  land* 
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was  repealed.  It  is  said  that  the  act  of  1844  revived  the  act 
of  1824  as  amended  by  that  of  1828.  That,  however,  most 
depend  npon  the  intention  of  Congress,  to  be  gathered  from 
the  language  of  the  act  itself.  It  refers  to  the  act  of  1824  by 
its  name,  reciting  both  its  date  and  title.  It  does  not  revive 
the  whole  of  its  provisions,  but  expressly  excludes  all  such 

S^rtions  of  said  act  as  r^erred  to  uie  Territorv  of  Arkansas, 
ere  is  a  special  reference  to  this  act  only,  in  a  iorm  of  expres* 
sion  as  clear  and  perspicuous  as  can  be  employed.  Again, 
it  says,  ^and  the  provisions  of  that  part  of  the  aforesaid  act 
hereby  revived."  What  is  still  n^ore  conclusive  and  decisive 
is  the  following  provision,  viz. :  *<  as  if  these  States  had  been 
enumerated  in  the  original  act  hereby  revived."  The  act  of 
1824  is  not  only  dedajned  to  be  revived,  but  reenacted,  exclud- 
ing all  such  portions  of  said  act  as  referred  to  the  Territory  of 
Arkansas. 

It  is  not  reasonable  to  suppose  that  Congress  intended  to 
revive  and  reenact  the  whole  of  the  act  of  the  24th  of  May, 
1828,  because.no  part  of  the  first  section  could  be  of  any  avaiL 
No  exceptions  are  made  in  regard  to  this  act,  and  no  reference 
is  made  to  it ;  while  in  regard  to  the  act  of  1824  the  parts 
rejected  are  carefully  excluded,  and  the  residue  only  is  revived 
and  reenacted.  The  established  rules  of  construction  show, 
that,  where  a  part  is  named  and  excluded,  the  residue  is  reen- 
acted. JEbcpressio  unim  est  ezclusio  aUerius.  Co.  Lit.  210  a, 
183  b ;  Broom's  Legal  Maxims,  183, 187. 

Every  part  of  the  act  of  1^4,  except  what  relates  to  the 
Territory  of  Arkansas,  is  revived  and  reenacted  by  exfnress 
words;  the  court  will  readily  perceive  that  this  case  is  dis- 
tinguishable from  one  reported  in  7  Cranch,  382.  .  In  that  case 
the  language  of  the  reviving  act  was  general  in  the  reference 
to  the  acts  which  had  expired.  Here  it  is  special  and  specific,' 
and  by  several  modes  of  expression  negatives  any  such  general 
inference.  There  is  a  plain  repugnance  between  the  first  and 
eighth  sections  of  the  act  of  1824  and  the  second  section  of 
the  act  of  1828.  If,  therefore,  the  law  of  1824  is  revived  and 
reenacted,  it  is  clear  that  the  law  of  1828  remains  a  dead  letter. 

Questions  bearing  a  strict  analogy  have  often  arisen  upon 
repealinc;  statutes,  whether  it  was  the  intention  of  the  firamers 
to  repeal  the  whole,  or  only  a  part,  of  the  acts  to  which  such 
repealing  statutes  were  applied.  No  better  mode  occurs  of 
illustrating  the  subject,  than  by  referring  to  the  standard  rules 
of  construction  which  ^ave  been  adopted  by  the  courts  in  such 
cases.  The  word  repeal  is  not  to  be  taken  in  an  absolute 
sense,  if  from  the  whole  it  appear  to  be  used  with  a  limita- 
tion.   In  every  case  it  is  a  question  of  construction  wb^or 
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it  operate  as  a  total,  or  partial,  or  temporary  repeaL  Bex  v* 
B/t^m^  10  East,  573. 

where  several  aeta  of  Parliament  upon  the  tame  anbjeot. 
had  been  totally  repealed,  and  others  repealed  in  part,  it  was 
held  that  it  most  have  been  the  dear  intention  of  the  legisla- 
tore  that  only  the  paft^rf  an  act  particolarly  pointed  out  should 
be  repealed. .  Camden  v.  Anderson,  6  Term  R.  723 ;  Dwarria 
on  Statutes,  676. 

The  general  princii^e  undoubtedly  is,  that  the  repeal  of  a  re* 
pealing  statute  renves  the  first  act,  unless  the  new  law  oontain 
words  indicative  of  a  ooatrary  intention  of  the  le^i^islature ;  in 
which  case  no  such  consequenco  follows. 

So,  it  is  said,  if  an  act  of  Parliament  be  revived,  all  acts 
ezp4anatory  of  tiiat  so  revived  are  revived  also;  which  may  be 
true,  unless  in  the  latter  case,  as  in  the  former,  the  lanffuaffe  of 
the  'act  authorises  a  different  interpretation.  ThelBishop's 
Case,  12  Coke's  Sep.  7;  Tatde  v.  Orimwood,  3  Bing.  496; 
Dwarru  on  Statues,  676;  Brown  i^.  Barry,  3  DsJlas,  367. 

And  where  some  parts  of  a  revived  statute  are  omitted  in 
the  reviving  statute^  they  are  not  ta  be  revived  by  coostruction» 
but  are  to  be  considered  as  annulled.  Ellis  v.  Paige,  1  Pick* 
43-45 ;  Rutland  i^.  Mendon,  1  Pick.  154 ;  Blackburn  t;.  Wal- 
pole,  9  Kck.  97. 

The  law  does  not  fisivor  implications  in  construing  a  repealing 
or  a  reviving  statute.  Loker  v.  Brookline,  13  PidL  342,  348 ; 
Haynes  v.  Jenks,  2  Pick.  172, 176 ;  Dwanris  on  Statutes,  675. 

If,  then^  the  act  of  1824  alone  is  revived,  it  follows,  by  ex* 
press  enactment,  that  petitioners  are  required  to  set  forth  the 
names  of  adverse  claimants.  This  point*  is  too  plain  to  require 
argument 

The  claimants  may  contend,  that,  as  they  do  not  claim  the 
lands  hdid  by  adverse  parties,  but  an  equal  quantity  to  be 
hereafter  located  on  the  public  domain,  no  parties  except  the 
United  States  are  therefore  interested.  It  will  be  observed, 
however,  by  the  eleventh  section  of  the  act  of  1824,  that  it  is 
only  after  n  has  been  decreed  that  the  title  to  the  lands  claimed 
is  valid,  that  the  right  of  entering  othor  lands  accrues. 

It  may  also  be  said,  that  tt>  make  the  adverse  claimants  par- 
ties would  oust  the  jurisdiction  of  the  court,  because  the  parties 
defendants  would  be  citizens  of  the  same  State  as  the  petition- 
ers ;  and  that  the  porovisions  of  the  act  of  1824,  which  requires 
persons  to  be  mode  defendants,  whether  ^ey  are  citizens  of  a 
diffefenTBtate  or  not;^  ar^^unconstitutionaL  It-is  true  that  an 
act  of  Congress  cannot  confer  a  jurisdiction  not  warranted  by 
the  Constii^qn.  But  the  error  of  the  argument  on  the  other 
side  oonsistaia  supposing  that  the  act  of  1324  was  the  exereise 
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of  the  power  vested  in  Congress,  arising  out  of  the  character 
of  the  parties  to  the  suit,  and  not  out  m  the  character  of  the 
cause.  The  distinction  between  these  two  classes  of  cases, 
which  is  obvious  upon  a  mere  cursory  reading  of  the  setend 
section  of  the  third  artide  of  the  Constitution,  is  tiius  stated  by 
Chief  Justice  Marshall,  in  deliverinffthe  opinion  of  the  cxmrt 
in  the  case  of  Cohens  v.  Virginia,  6  Wheat  378 :  — 

^  Jurisdiction  is  given  in  two  classes  of  cases.  In  the  fir^t, 
their  jurisdiction  depends  on  the  character  of  the  cause,  who- 
ever may  be  the  paities.  This  class  comprehends  *  all  cases,  in ' 
law  and  equity,  arising  under  this  Constitn^n,  the  laws  of  the 
United  States,  and  treaties  made,  or  which  shall  be  made^ 
under  their  authority/  This  clause  extends  the  jnrisdiclioo  of 
the  court  to  all  the  cases  described,  without  making  in  ite 
tarms  any  exception  whatever,  and  without  any  regard  to  the 
condition  of  the  party.  If  there  be  any  exception,  it  is  to  be 
implied  against  tiie  express  words  of  the  artide.  In  the  seooml 
class  the  jurisdiction  depends  entirdy  on  the  character  of  4he 
parties.  In  this  are  comprehended  <  controversies  between  two 
or  more  States,'  &c.  If  these  be  the  parties,  it  is  entirdy  un* 
important  what  may  be  the  subject  of  controversy.  Be  it  what 
it  may,  these  parties  have  a  constitutional  right  to  .eome  into 
the  courts  of  the  Union." 

The  twenty-fifth  section  of  the  Judiciary  Act  is  a  tiotaUe  ex* 
ample  of  the  exercise  of  the  power  vested  in  Ckinmss  arising 
out  of  the  character  of  the  cause.  The  act  of  1824  is  an  exer- 
dse  of  the  same  authority. 

The  points  made  by  the  counsd  for  Boisdor^'s  heirs  were 
the  following:  — 

First  Point  The  grant  emanating  from  Governor  Miro  of 
Louisiana,  in  1783,  was  issued  bv  proper  authority,  and  con- 
ferred a  valid  grant  of  the  lands  claimed,  though  the  patent  or 
titie  in  form  never  issued.  From  its  inception  to  th^  time 
Spain  was  forcibly  expelled  this  district  of  country  in  1811, 
and  from  that  time  to  this,  no  doubt  or  suspicion  has  been 
entertained  of  the  integrity  of  the  grant,  and  of  its  possession 
in  good  faith.  Its  extent  only  h€is  prejudiced  the  claim.  We 
insist  it  was  assured  as  private  property  under  the  equity  of 
the  treaty  of  St.  Ildefonso,  of  October,  1^00,  and  expressly  by 
the  treaty  of  Louisiana  in  1803.  And  no  indulgent  construc- 
tion of  the  act  of  1824  in  its  favor  is  requisite  to  insure  ite 
confirmation  by  this  court  6  Pet  723,  728,  729 ;  8  Pet  452; 
9  Pet  132,  134,  735,  760 ;  10  Pet  341 ;  12  Pet  428,  436, 438, 
446,460;  1  How.  24. 

Second  Point  (This  rdated  entirely  to  the  genuineness  of 
the  documents  offered  in  evidence.) 
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Third  Point.  The  partial  and  incomplete  proceedings  an- 
der  the  administration  of  Morales,  in  1808  to  1810,  institated 
to  obtain  the  title  in  form,  we  maintain,  were  lawfal  and  yalid 
to  the  extent  of  the  adjudications  made.  That  the  reference 
of  the  subject  by  Morales  to  his  minister  of  the  treasury,  the 
minister's  report  favorable  to  the  claim,  and  then  and  there* 
upon  Morales's  order  committing  the  subject  of  the  application 
to  the  Surveyor-General  for  his  action,  ^^  that  a  corresponding 
title  might  (may)  be  furnished,"  are  all  proceedings  of  a  judi- 
cial character,  and  furnish  evidence  of  confirmation  to  this  ex* 
tent     9  Pet  743 ;  8  Pet  308. 

Pintado's  despatch,  made  in  reference  to  these  adjudications, 
but  not  in  pursuance  of  them,  is  no  doubt  invalid,  because 
manifestly  unauthorised  by  the  preceding  orders.  Hence  the 
survey  and  patent  failed. 

Put  this  adjudication,  to  the  extent  it  progressed,  was  within 
the  lawful  junsdiction  of  the  tribunal,  and,  pertaining  to  a  date 
long  anterior  to  the  treaty  of  St  Ildefonso,  encounters  no  oppo- 
sition from  the  act  of  26th  May,  1804,  §  14. 

Fourth  Point  Under  the  preceding  aspect  of  this  case^  as 
well  as  under  the^nlarged  and  liberal  equity  of  the  act  of  1824| 
it  is  of  no  importance  whether  any  thing  was  done  or  sufTeredi 
under  the  government  of  Spain,  for  which  Spanish  authority 
might  have  asserted  a  forfeiture.  The  commissioners  of  1828-29 
report  the  claim  as  forfeited  under  the  Spanish  law,  for  want 
of  habitation  and  cultivation.  But  the  report  has  not  a  parti- 
cle of  evidence  to  support  tliis  position.  It  reports  habitation 
only  from  1788.  (The  grant  was  1783.)  But  there  is  no  evi- 
dence to  show  that  was  the  beginning  of  the  settlement  The 
"^quiU  shows  it  was  settled  before  its  date,  1783.  The  Minis- 
ter of  the  Treasury  reports  possession  from  date  of  the  grant  to 
1808.  And  we  understand  the  deposition  of  Rochon  to  prove 
possession  from  1784.  The  report  of  1828,  then,  is  obviously 
untrue  in  fact,  while  the  whole  adjudication  by  the  tribunals  in 
1808  repels  every  such  conclusion.  But  we  assume,  as  it  is 
indisputable  that  Boisdor6  occupied  and  claimed  this  land  be- 
fore the  year  1800,  and  until  the  United  States  acquired  the 
possession,  that  no  cause  of  forfeiture  incurred  under  the  gov- 
ernment of  Spain,  before  the  year  1800,  could  be  made  the  sub- 
ject of  inquest  and  escheat  under  the  government  of  the  United 
States* 

Fifth  Point  The  act  of  the  28th  of  May,  1830,  which  con- 
fisms  the  report  of  the  commissioners  of  1828,  and  which  re- 
port recommends  this  daim  for  confirmation  (for  a  reasonable 
quanti^)  enacts,  by  way  of  proviso,  that  this  claim  shall  not 
be  confirmed  to  more  than  twelve  hundred  and  eighty  acres. 
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The  record  shows  that  Eliba  Carrer,  United  States  deputy 
8iirvey(Mr|  reoeiYed  from  the  laod-office  an  <mler  of  sorveyi 
under  this  act,  and,  in  pursuance  of  his  offidal  dutiesi  and  at 
the  cost  and  expensci  and  under  direction  only  of  the  officers 
of  the  United  States,  surveyed  the  tweiye  hundred  and  eighty 
acres.  This  law  of  Congress,  and  the  sunrey,  ate  interposed 
in  the  record  as  a  bar  to  our  daini. 

The  petitioners  disclaim  this  act ;  and  there  is  no  pretence 
they  ever  approved  it  No  patent  has  ever  issued,  the  survey 
is  not  shown  to  have  been  approved,  and  the  record  shows 
sales  made  of  this  claim  by  Bdisdor^'s  heirs  to  niore  than  five 
times  the  quantity  so  oon&rmed.  The  act  does  *not  declare  a 
confiscation  of  the  remainder  of  the  claim,  and  requires  no  re- 
lease of  one  hundred  thousand  acres  of  land,  for  this*  boon  of 
one  thousand  two  hundred  and  eighty,  being  a  part  thereof.  To 
sustain  this  bar  is  to  render  this  proviso  in  the  act  of  1830 
more  potent  than  the  subsequent  act  of  1844,  which  gives  the 
right  of  action  under  the  law  of  1824,  but  which  is  rendered 
inoperative  as  to  this  case,  could  this  plea  in  bar  prevail 

It  is  unnecessary  to  argue  what  Congress  miffht  dc  in  its 
capriciousness  of  power.  We  cannot  suppose  the  court  viriU 
favor  such  construction  of  this  act,  as  imputes  the  intention  to 
Congress  to  confiscate  this  claim,  by  mere  implication  of  this 
proviso.  Our  record  proves  this  daim  was  regarded  good  and 
valid  as  private  property  by  the  Spanish  government  in  1808. 
It  is  unreasonable  to  suppose  the  Congress  intended  to  annul 
or  destroy  it    2  Wheat  203 ;  7  How.  880 ;  7  Pet  8&,  87. 

Query,  If  Congress  could  so  confiscate  property?  12  Pet 
447*  Or  could  attach  a  condition  and  render  it  obligatory  upoa 
such  a  grant  of  absolute  property,  with  promise  of  a  title  in 
form  7    10  Pet  306. 

Sixth  Point  We  maintaip  that  the  construction  of  the 
terms  of  the  grant  under  the  law  must  define,  prescribe,  and 
control  the  oraer  and  direction  of  the  survey ;  and  that  the 
directions,  calls,  and  boundaries  prescribed  by  the  decree  in 
thb  case  result  from  the  true  and  reasonable  construction  of 
this  grant    3  Pet  96,  97 ;  16  Pet  199-202. 

It  is  a  well-established  rule  of  law,  that  pared  evidence  can- 
not change  or  vary  the  written  calls  in  a  deed  or  grant,  not 
supply  calls  and  boundaries  where  none  are  given  in  the  deed. 

We  have  always  regarded  the  boundaries  of  this  claim  aa 
the  only  difficult  question  in  the  case.  Not  that  we  think  it 
inherehtly  so,  but  that  it  h|is  been  rendered  somewhat  ques- 
tionable from  the  instructions  of  the  Spanish  Surveyor-Gen- 
eral Pintado,  of  the  23d  of  May,  1810,  and  by  his  assumptions 
in  his  despatch  of  the  30th  of  May,  1810,  and  bis  figurative 
plan  therewith. 
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We  will  first  inquire,  What  and  where  is  the  beginning  cor- 
ner? The  grant  says,  ^to  commence  from  the  plantation  of 
Philip  Saucier."  The  grant  itself  shows  the  plantation  of  Philip 
Saucier  is  at  Achoacoapouloos  (now  Shieldsborongh),  at  the 
mouth  of  Bay  St  Louis.  This  is  shown  by  Pintado's  instruc- 
tions of  the  23d  of  May,  1810,  and  his  despatch  of  the  30th  of 
Bfay,  1810.  It  is  proved  also  by  the  witnesses  Toulmi,  Monet, 
and  Carver.  Ana  beside  the  testimony  of  these  witnesses  to 
the  fact,  the  third  volume,  p.  9,  claim  23,  of  the  American 
State  Papers  on  Public  Lands,  shows  that  this  Saucier  claim 
is  the  same  confirmed  tb  Marshall  and  Joseph  Nicaise ;  and  it 
is  shown,  too,  not  to  have  been  surveyed  up  to  the  time  of 
^confirmation  by  the  United  States  commissioners.  The  claim 
is  likewbe  shown  to  be  a  mere  order  of  survev,  and  not  a 
grant  for  any  specific  bounds',  except  its  front  on  the  bay. 

The  fijrarative  plan  furnished  by  Pintado,  with  his  despatch 
of  the  30th  of  May,  1610,  draws  also  conjectural  or  figura- 
tive boundaries  of  the  Saucier  claim,  and  starts  the  line  of 
Boisdor^  from  what  surveyors  understand  to  be  a  projection 
of  Sander's  north  side  line,  from  its  northwest  corner.  We, 
of  course,  know  that,  to  have  made  this  effective  as  a  specific 
starting-point,  the  lines  of  the  Saucier  tract  must  have  been 
actually  laid  down.  But  as  we  know  this  was  not  then  done, 
we  have  no  knowledge  from  this  fignrative  plan  df  the  call 
and  course  which  Pintado  would  have  had  Boisdor6*s  north 
side  line  run,  except  we  may  conjectare  he  meant  it  should 
run  in  the  same  course  with  Sauci^s  north  side  line.  Bat 
nothing  shown  of  that  date  can  fix  for  us  the  beginning  point 
of  the  Boisdor^  daim,  simply  because  the  Saucier  tract  was 
not  spedfically  bounded.  But  the  United  States  have  since 
surveyed  thb  Saucier  daim,  and  given  it  established  bounds, 
as  Spain  might  have  done.  The  court  below,  as  our  decree 
shows,  construed  our  first  call  (to  begin  from  the  Saucier 
tract)  to  mean  from  the  front  (southeast)  corner,  on  the  south 
side  of  the  Saucier  daim,  and, from  which  our  second  call 
takes  departure.  And  if  ou^  grant  commences  from  the  Sau- 
cier grant,  it  is  quite  appareift  it  must  be  on  the  side  and  at 
the  point  the  decree  has  assumed. 

But  Pintado's  fi^rative  plan,  which  appears  in  this  case, 
oomYnenced  the  banning  line  of  the  Boisdori  claim  on  the 
north  side  of  the  Saucier  clairik;  and,  though  in  this  respect 
most  favorable  to  the  Boisdor^  heirs,  is  most  evidently  wrong. 
And  hence  surveyor  Downing's  embarraHsment,  as  per  his  tes- 
timony, on  this  starting-point  The  next  call  is  the  Mosquito 
Bayou,  well  and  clearly  established  as  Bayou  Maringouin,'  or 
at  pment  Mulatto  Bayou.    To  fix  the  point  of  this  second 
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call  is  the  next  inquiry.  The  decree  assumes  it  to  be  the 
mouth  of  that  Bayou.  This  we  think  obviously  right,  be- 
cause the  grant  of  Governor  Miro  designates  the  interven- 
ing distance  between  the  first  and  second  call  the  front ;  and 
the  Minister  of  the  Treasury,  Lozada,  and  the  Surveyor* 
Greneral,  Pintado,  both  so  understood  it,  and  surveyor  Ludlow, 
witness  for  the  United  States  in  this  case,  in  answer  to  cross- 
interrogatory  four,  so  proves  it  And  bearing  upon  this  point 
is  the  answer  of  Downing  to  the  fifth  cross-interrogatory.  But 
to  keep  within  the  undoubted  bounds  of  this  second  point 
called  for,  the  decree  has  assumed  the  mouth  of  the  Pearl 
River  cut-off,  where  it  enters  the  Pearl  River,  as  the  second 
point  called  for,  instead  of  that  mouth  of  the  Mosquito  Ba- 
you which  falls  into  the  Pearl  River  cut-off;  in  other  words, 
the  second  mouth  of  the  Mulatto  Bayou,  and  that  which  is 
nearest  the  point  of  departure  at  Sander's  plantation. 

Having  thus  established  these  two  points,  and  the  grant 
calling  for  Pearl  River  as  its  depth  or  back  boundary,  can 
there  be  any  difficulty  in  fixing  the  course  which  the  side  linea 
should  run  to  the  Pearl  River? 

The  testimony  of  five  surveyors  is  found  in  this  record ;  vi^. 
Carver,  Monet,  Bringier  (Surveyor-General  of  Louisiana), 
Ludlow,  and  Downing, — the  two  latter  both  ex-Surveyors- 
General  of  Mississippi.  All  these  concur  that  the  side  lines 
should  be  perpendiculsur  to  the  base  line  between  the  first  and 
second  points  called  for  in  the  grant 

But  the  answer  of  the  District  Attorney  of  the  United  States 
complains  that  we  object  to  the  figurative  plan  of  Pintado 
shown  in  the  record,  and  repudiated  by  the  petitioners  in  their 
amended  petition.  The  reason  for  this  will  be  apparent  to  the 
court,  on  inspecting  this  plan.  It  conforms  in  no  sort  with  the 
calls  of  the  grant  The  courts  on  inspection  of  the  figurative 
plan,  will  perceive  it  gives  no  side  line  for  the  grant,  from  the 
Mosquito  Bayou  to  the  Pearl  River.  No  construction,  which 
does  not  violence  to  the  very  terms  of  the  grant,  can  authorize 
this  omisdioa.  And  the  court  will  see,  from  Pintado's  in- 
structions to  Lorreins  for  the  survey  of  this  claim,  given  only 
seven  days  before  drawing  this  ngurative  plan,  tbat  he  ex- 
pres»ly  directed  the  two  side  lines  from  the  first  two  points  to 
be  run  to  the  Pearl  Iliver.  And  Surveyor-Greneral  Brinffier,  in 
answer  to  the  second  cross-interrogatory,  with  Pintaofo's  in* 
structions  of  the  23d  of  May,  1810,  before  him,  says,  that  he 
understands  these  instructions  as  pointing  out  the  same  mode 
of  survey  as  indicate4  by  him,  the  witness,  in  his  deposition, 
viz.  side  lines  perpendicular  to  the  base. 

But  the  map  or  plan  given  by  Pintado,  seven  days  afte^ 
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ward,  with  his  despatch  of  the  30th  of  May,  1810,  to  answer 
in  place  of  a  survey,  is  raost  clearly  wrong,  in  disregarding  the 
rectangular  figure,  and  giving  in  fact  no  side  line,  in  any  geo- 
detical  sense. 

The  order  of  survey  in  the  decree  is  not  only  shown  to  be 
right  by  a  fair  interpretation  of  the  grant,  and  by  the  proof  in 
the  cause,  but  it  is  thoroughly  sustained  by  authority.  The 
usages  of  Spain,  and  decisions  of  the  United  States,  as  to  the 
form  and  figure  to  be  observed  in  executing  such  surveys,  are 
identical.  In  all  like  cases  with  this,  the  rectangular  figure  is 
the  mandate  of  the  law,  where  no  other  is  called  for.  6 
Cranch,  148;  2  Wheat  316;  3  How.  696,  701,  704. 

The  case  in  6  Cranch,  from  page  163  to  168,  embodies  facts 
not  dissimilar  to  those  in  this  case,  and  sustains  the  principles 
of  this  decree.  And  the  act  of  8th  M av,  1822,  §  4,  directs  that 
the  form  of  the  Spanish  surveys  shall  guide  the  officers  in 
the  survey  of  these  claims  in  this  district. 

Why  Pintado,  in  giving  his  plan  on  the  30th  of  May,  1810| 
to  serve  as  a  survey,  chose  to  discard  his  own  rules  given  to 
Lorreins  a  week  previous,  we  know  not,  and  it  is  perhaps  of  lit- 
tle importance  to  be  known.  The  topography  of  the  country 
was  not  then  understood,  *  as  the  maps  ot  the  United  States 
surveys  now  disclose  it  It  was  less  known  in  1783,  when  the 
grant  was  made.  It  may  have  been  that  Pintado,  in  1808, 
when  the  territory  of  Spain  in  this  region  had  shrunk  to  this  lit- 
tle strip  between  the  Mississippi  and  Perdido  Rivers,  imagined 
himself  justified  in  curtailing  the  too  great  generosity  of  Gov- 
emor  Muro,  as  exhibited  in  this  grant  We  can  only  suppose 
some  such  cause  for  such  obvious  disregard  to  the  rifi;hts  ot  the 
claimants  under  this  grant  But  our  tribunals  dedare  a  bet- 
ter morality  when  they  say :  '<  The  principles  of  law  cannot 
in  any  way  be  affected  by  the  majgnitude  of  the  claims  under 
consideration;  every  principle  of  justice  forbids  it"  6  Pet 
691. 

This  daimrthough  large,  is  of  little  value,  and  is.  useful  for 
little  else  now  than  for  the  object  which  moved  €(ovemor 
Miro  to  make  the  grant;  and,  large  as  it  is,  would  make  but  a 
limited  vacherie  for  the  numerous  heirs  of  the  grantee,  who 
liave  come  into  existence  since  their  rights  in  this  daim  have 
been  suspended  and  deferred. 

It  was  objected  by  the  attorney  of  the  United  States,  on 
argument  of  the  demurrer  in  the  court  bdow,  that  the  peti- 
tioners had  not  made  all  the  settlers  on  this  land,  who  claim 
title  adversely,  parties  defendant,  as  originally  dir^^d  by  the 
first  section  of  the  act  of  1S24.  We  first  answer  to  this  ob^ 
jection,  that  this  jwoidsion  of  the  act  of  1824  is  no  longer  in 
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force,  being  expressly  repaled  by  the  act  of  24th  May,  1828, 
^  2.  And  the  decision  of  this  court  in  8  Howard,  123,  is,  that 
the  act.  of  17th  Jnne,  1844,  only  operated  to  revive  the  fifth 
section  of  the  act  of  1824. 

Bnt  this  conrt,  in  the  case  of  Sonlard's  Heirs,  10  Pet  100, 
where  adverse  claims  were  shown  in  the  petition,  bnt  the  ad- 
verse  claimants  not  made  parties,  held  and  adjudged  the  con- 
troversy as  rightly  made  between  the  petitioner  and  the  United 
States,  and  this  on  petition  filed  in  1824,  and  of  course  before 
the  clause  referred  to  was  repealed  in  1828.  But  the  legisla- 
tion of  Congress  by  inspection  of  the  laws,  rather  than  the  de- 
cision of  the  courts,  settles  this  question. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court 

The  heirs  of  Boisdor^  filed  their  petition,  in  the  nature  of  a 
bill  in  equity,  pursuant  to  the  act  of  1824,  revived  by  that  of 
1844,  against  the  United  States,  claiming  a  decree  to  a  perfect 
title  for  a  larse  body  of  land  fironting  on*  the.  Bav  of  St  Louis 
and  the  Omf  of  Mexico,  and  extending  in  aepth  to  Pearl 
River;  containing  between  one  hundred  thousand  and  four 
hundred  thousand  acres  in  quantity,  depending  on  the  man- 
ner in  which  the  claim  should  be  surveyed.  A  decree  was 
made  by  the  District  Court  of  Mississippi,  confirming  the 
claim,  and  ordering  a  survey  to  be  made  in  a  particular  man- 
ner, which  will  more  fully  appear  hereafter.  From  this  decree 
the  United  States  appealed ;  and  the  first  question  presented 
for  our  consideration  is  as  to  the  nature  and  character  of  the 
paper  title  on  which  the  claim  is  founded. 

It  was  a  gratuitous  concession,  made  in  1783,  by  the  Qovr 
ernor  of  Louisiana,  exercising  the  powers  of  the  king  of  Spain, 
and  intended  mainly  for  the  purpose  of  pasturage  and  raising 
cattle. 

A  petition  was  filed  by  Louis  Boisdor^,  the  ancestor  of 
complainants,  representing  to  the  Governor  that  the  petitioner, 
being  an  inhabitant  of  New  Orleans,  and  desirous  to  form  a 
plantation,  or  cow-pen,  in  the  vicinity  of  the  Bay  of  St  Louis,' 
at  a  place  commonly  called  Achoucoupoulous,  for  the  whole 
of  his  petitioner's  family ;  which  was  very  large,  as  was  noto- 
rious to  his  Excellency:  and,  moreover,  that  the  petitioner 
might  be  enabled  to  employ  all  his  negroes  thereon,  and  to 
support  a  large  stock  of  cattle  which  he  had  already;  which 
land  was,  as  it  were,  only  inhabitable  as,  and  fit  for,  a  cattle- 
raising  farm :  and  therefore  he  proceeds  to  say :  ^  May  it  pleate 
yonr  Excellency,  in  consideration  of  what  is  above  explained, 
and  of  the  benefit'  that  will  result  to  the  capital  (city)  from 
such  a  considerable   cattle-raising  establishment  as  the  one 
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which  I  have  oommenced  to  form  in  the  said  place  and  in  the 
▼idnity  of  said  city,  to  mnt  to  me  the  portion  of  ffromid 
which  is  .vacant  in  the  said  place  ^section  of  conntry),  known 
under  the  name  of  Achoncoaponloos,  running  from  the  plan- 
tation  of  Philip  Saucier  up  to  the  bayou  called  Bayou  of  Mos- 
quito Village,  foigatierly  inhabited  by  Mr.  (paper  torn  ofQ,  and 
running  in  depth  down  to  Pearl  Kiv^,  in  order  that  I  may 
form  with  facility  ihe  aforesaid  establishment  and  cow-house 
(cattle-raising  farm)  for  all  my  family  as  aforesaid:  a  favor 
which  I  hope,  aotxnding  to  justice,  firom  the  granting  power 
which  is  vested  in  you.    New  Orleans,  1st  Apnl,  1783." 

And  on  this  petition  the  Governor  proceeds  to  grant  as  fol- 
lows:— c. 

^  New  Orleans,  26th  April,  1783.  Being  satbfied  with  the 
well-founded  reasons  expressed  above,  and  with  the  useful- 
ness and  advantage  which  will  result  to  the  capital  (city) 
from  the  establishment  of  a  cattle-raiaing  farm  in  that  section 
6f  conntry,  little  fit  for  any  cultivation,  the  surveyor  of  .the 
IVovince,  Don  Carlos  Laveau  Trudeau,  will  establish  Louis 
Boisdord  upon  the  extent  of  ground  which  he  solicits  in  the 
forcTOing  memorial,  situated  in  the  section  of  country  com- 
momy  <»lled  Achoucoupoulous,  commencing  in  front  from  the 
plantation  belong^nff  to  Philip  Saucier,  a  resident  of  said 
country,  down  to  the  bayou  c^ed  Mosquito  'Village  Bayou, 
with  the  depth  down  to  Pearl  River ;  the  same  being  vacant, 
and  no  prejudice  being  caused  to  the  neighbors  living  as  well 
in  front  as  upon  the  depth ;  which  measures  he  will  reduce  to 
writing,  sigmnc^  with  the  aforesaid  parties,  and  will  remit  the 
same  to  me,  m  order  that  I  mav  furnish  the  party  interested 
with"  a  corresponding  title  iq  due  form.. 

(Signed,)  Miro.** 

As  the  two  papers  formed  the  contract  between  the  govern- 
ment and  the  petitioner,  they  must  be  construed  together,  there 
being  a  proposition  on  one  side  to  do  certain  acts,  and  an  ac- 
ceptance on  the  other,  limited  by  several  restrictions.  What 
is  stated  in  either  paper  ail  to  fact  and  intent  must  be  taken  aa 
true.  The  facts  appearing  are,  that  Boisdor6  was  an  inhab- 
itant of  the  city  of  New  (Means ;  that  he  had  a  large  family, 
and  that  he  wished  to  establish  ^  a  cattle-raising  jbrm." 

There  are  several  translations  of  this  document  from  the 
Spanish,  but  the  true  one  is,  that  a  stock  farm  was  to  be  es- 
iwlished  on  the  land  solicited ;  and  that  the  establishment  con- 
templated was  to  be  ^for  all  the  family"  of  the  petitioner; 
aind  on  which  h^  was  to  employ  all  his  force  of  negroes. 

These  were  leading  motives  set  forth  to  the  Governor ;  and 
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the  benefit  that  would  result  to  the  dty  firom  such  an  estab- 
lishment was  also  presented  as  a  prominent  consideration 
why,  on  public  grounds,  the  grant  should  be  made. 

On  these  knotiyes,  and  their  obvious  consequence  if  the  cat- 
tle farm  were  established  as  proposed,  the  Governor  acted. 

This  contract  is  to  be  construed  with  reference  to  the  laws 
of  the  place  where  and  when  it  was  made,  and  the  usages  and 
customs  observed  in  making  similar  concessions. 

By  the  act  of  1824,  we  are  required  to  exercise  the  power  of 
a  court  of  equity,  and  to  adjudge  in  the  given  case  whether  a 
court  of  equity  could,  according  to  the  rules  and  laws  of  Spain, 
consider  the  conscience  of  the  king  so  affected  by  the  acts  of 
his  lawful  authorities  in  the  province,  that  he  became  a  trustee 
for  the  claimant,  and  held  the  land  claimed  by  an  equity  upon 
it,  amounting  to  a  severance  of  so  much  from  the  public  do- 
main, before  and  at  the  time  the  country  was  ceded  to  the 
United  States.  This  was  the  rule  laid  down  for  our  govern- 
ment in  1836,  in  the  case  of  Smith  v.  The  United  States 
(10  Peters,  330,  331),  and  which  has  been  uniformly  followed 
since. 

The  first  act  the  claimant  was  bound  to  perform  was  taking 
possession ;  in  regard  to  which  it  is  proved  by  several  wit- 
nesses, by  affidavits  taken  in  1828,  and  then  nled  with  the 
register  and  receiver  at  Jackson  Court-House  in  Mississippi, 
and  which  proofs  are  made  evidence  by  the  act  of  1824,  that 
Boisdor6  had  had  possession  of  a  place  on  the  Mulatto  Bayou 
for  forty  years  before  1828  ;*  that  the  land  was  cultivated,  and 
cattle  kept  there ;  and  the  register  and  receiver  found  that  the 
land  had  been  inhabited  and  cultivated  from  1788  to  1828,  by 
Boisdor^  and  his  representatives  ;  nor  do  we  see  any  occasion 
to  dissent  from  this  finding. 

And,  furthermore,  as  it  appears  from  Boisdori's  petition  in 
1783,  that  he  had  commenced  forming  a  cattle-raising  estab- 
lishment at  said  place,  we  deem  it  fair  to  presume  that  the 
possession  and  occupation  proved  to  have  existed  in  1788,  and 
afterwards,  did  also  exist  urom  1783  to  1788 ;  and  so  the  peti- 
tion  to  the  Circuit  Court,  seeking  a  confirmation,  states  the 
fact  to  have  been. 

As  respects  the  nature  and  extent  of  this  occupation,  the 
evidence  is  obscure.  Complainants  aUege  <<  that  their  ancestor, 
Louis  Boisdor^,  during  his  lifetime,  and  his  representatives 
after  his  decease,  occupied,  possessed,  and  cultivated  said  tract 
of  land,  from  1783  until  the  year  1828 ;  that  their  ancestor,  and 
his  widow  and  representatives,  kept  up  and  supported  said 
plantation  and  mzing  farm  upon  said  land  during  the  whole 
of  that  period  of  time«  and  fully  complied  with  all  the  condi- 
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tions  of  the  ^nt,  and  all  the  laws,  customs,  and  usages  of 
Spaift  in  relation  to  grants  of  its  pnblic  domain.'' 

This  allegation  is  direcUv  denied  by  the  «Lnswer,  and  proof 
of  the  facts  alleged  imposed  on  complainants.  Lewis  Daniell, 
a  wiuiess  examined  by  them,  states,  that  in  1824,  when  he 
first  examined  these  lands,  a  few  acres  were  cleared  near  Mu- 
latto Bayoo,  which  had  then  the  appearance  of  being  very  an- 
ciently cleared  and  cnltivated ;  that  on  it  and  in  its  vicinity 
were  found  weeding-hoes  and  axes  much  worn  by  use ;  that 
the  old  field  was  the  first  settlement  made  on  the  east  side  of 
the  bayou,  and  was  made  by  Lpuis  Boisdor^,  according  to  the 
general  reputation  of  the  country. 

Elihu  Carver,  another  witness  of  complainants,  states,  that  in 
1814  or  1815  he  learned  from  cow-hunters,  who  were  old  in- 
habitants, that  the  old  improvement  was  called  Boisdbr^'s  cow- 
pens  ;  and  that  there  was  then  another  place,  within  less  tha^n 
*a  mile,  where  a  person  yet  cultivated  a  small  field  on*  the  east  of 
the  said  bavou,  whom  he  then  understood  to  be  a  stock-keeper 
for  Louis  Boisdor^ ;  this  last  place  was  on  the  land  now  owned 
by  F.  Saucier. 

Samuel  White,  examined  for  complainants,  states :  <<  I  know 
this  bayou,  and  all  the  considerable  branches  thereof;  its  pres- 
ent name  is  Mulatto  Bayou ;  it  was  known  by  this  name  as 
long  ago  as  1820  or  1821.  It  took  its  name,  as  I  always  un- 
derstood, from  the  mulatto  man  who  lived  ^mewhere  near 
what  was  formerly  called  Point  Boisdor6,  and  who  was  sta- 
tioned there  to  take  care  of  the  stock  of  Louis  Boisdor6." 

By  the  affidavits  taken  and  filed  on  behalf  of  complainants 
before  the  register  and  receiver,  in  1828,  it  appears  that  th 
person  above  referred  to  wcls  a  slave,  named  Matthew,  who  be- 
longed after  the  death  of  Louis  Boisdor^  to  his  widow,  and  who 
kept  cattle  on  the  land  for  his  widow  and  heirs.  And  as  this  man 
gave  its  English  name  to  the  bayou,  and  is  proved  by  White 
to  have  kept  stock  there  for  Louis  Boisdor6  in  his  lifetime,  we 
hold  it  to  be  sufficiently  established  that  he  had  this  one  slave 
there,  from  the  date  of  the  grant  in  1783 ;  but  as  the  affirma- 
tive fact  of  occupation  was  imposed  on  complainants  by  the 
pleadings,  and  as  the  original  improvement  on  the  land  was 
next  to  nothing,  no  further  presumption  can  be  made  that  other 
slaves  were  there^ 

The  next  leading  question  anses  on  the  necessity  of  a  sur- 
vey befcnre  the  lanosolicited  and  granted  was  severed  from  the 
public  domain ;  that  is  to  say,  whether  the  grant  identifies  the 
land,  or  whether  a  survey  was  required  to  establish  its  identity. 
Boisdor^  asked  for  a  srant  in  the  ''  vicinity  "  of  the  Bay  of  St 
Louis,  at  a  place  called  Achoucoupoulous,  running  from  the 
8* 
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plantation  of  Philip  Saucier  np  to  the  Bayou  of  Mosquito 
Village  (Mulatto  Bayou),  and  extending  in  depth  down  to 
Pearl  River. 

The  Grovernor  ordered  Trudeau,  the  Surveyor-Gteneral,  to 
establish  Boisdor6  on  the  tract  of  land  he  solicited  in  the  seo> 
tion  of  country  called  Achoucoupoulous ;  taking  as  the  front  of 
said  tract,  from  the  plantation  of  Philip  Saucier,  a  resident  of 
said  country,  down  to  the  bayou  called  JVIosquito  Village 
Bayou,  with  the  depth  down  to  Pearl  River,  the  same  being 
vacant,  and  no  prejudice  being  caused  tQ  the  neighbors  living 
as  well  in  front  as  upon  the  depth,  "  which  measures,"  says  the 
decree,  "  he  will  reduce  to. writing,  signing  with  the  aforesaid 
parties  (the  neighbors),  and  will  ^mit  the  same  to  me,  in  order 
that  I  may  furrtish  the  party  interested  with  a  corresponding 
title  in  due  form  " ;  to  wit,  a  title  corresponding  to  the  survey 
returned  to  the  Governor.  Boisdor6's  tract  was  to  be  located 
by  a  survey  whose  front  was  to  commence  from  Saucier's  plan- 
tation, ancf  to  end  at  Mulatto  Bayou.  When  this  front  was 
established,  and  a  corner  at  each  end  of  it  marked,  and  a  line 
drawn  from  comer  to  comer,  then  a  perpendicular  line  drawn 
from  each  corner  to  Pearl  River  was  to  be  the  depth.  Such 
was  proved  by  witnesses  to  be  the  uniform  practice  of  survey- 
ing Spanish  concessions,  and  this  we  know  to  be  the  true 
rule  aside  from  proof. 

The  size  of  Saucier's  plantation  appears  by  survey.  It  is  a 
considerable  tract ;  its  southwest  corner  points  towards  the 
bayou,  which  lies  southwest ;  one  line  from  that  corner  running 
south  seventy  degrees'  east  one  hundred  and  sixteen  chains, 
and  the  other  line  lunning  north  twenty  degrees  east  fifty-eight 
chains.  According  to  our  construction  of  the  grant,  on  either 
of  these  lines,  and  at  any  point  on  them,  the  survey  might  begin 
with  equal  propriety^  Taken  together,  they  are  seven  hundred 
and  ninety-six  poles  long ;  and  this  is  all  the  certainty  given 
for  a  beginning  of  the  first  or  front  line. 

The  bayou  is  six  or  seven  miles  long,  and  a  notorious  stream, 
being  navigable  for  vessels  of  light  draught,  such  as  navigate 
the  lakes  in  its  neighborhood.  It  empties  into  Pearl  River  by 
two  outlets,  which  are  some  three  miles  apcurt  From  its  upper 
mouth  it  extends  off  from  the  river  northeastwardly,  when 
traced  upwards. 

At  some  point  of  the  bayou  we  are  called  on  to  establish  the 
second  corner  of  the  front  line ;  and  as^  it  is  equally  marked 
and  navigable  for  six  or  seven  miles  of  its  length,  one  part 
thereof  as  well  as  another  may  be  selected. 

Tracing  Pearl  River  up  the  stream  from  either  mouth  of  the 
bayou,  it  extends  nearly  north  in  its  general  course,  but  bear- 
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ing  more  or  less  to  the  west    Sander's  plantation  is  about  fif- 
teen miles  from  the  nearest  pstrt  of  the  Imyon. 

To  strike  a  base  line  from  the  southeast  comer  of  Saucier's 
plantation  to  the  upper  or  easternmost  mouth  of  the  bayou, 
then,  the  second  corner  would  be  on  Pearl  River,  some  ten 
miles  above  its  easternmost  mouth ;  and  the  western  perpen- 
dicular side  line  would  run  up  the  river,  and  nearly  parallel 
with  its  general  course,  across  a  large  bend  to  the  west,  and 
again  strike  the  river  at  nine  and  a  half  miles  higher  up,  where 
the  bend  turns  to  the  east,  and  is  again  reached  by  the  western 
side  line. 

The  eastern  side  line  would  strike  the  river  so  high  up  as  to 
include  about  400,000  acres  in  the  survey.  And  such  is  the 
mode  of  survey  ordered  by  the  District  Uourt,  and  which  we 
are  caUed  on  particularly  to  examine.  But  if  the  westem  end 
of  the  front  Une  were  established  farther  north  on  the  bayou, 
'then  the  quantity  would  be  increased  in  proportion  as  the  cor^ 
ner  was  located  farther  north,  because  the  corresponding  per^ 
pendicular  side  lines  would  have  to  be  extended  in  a  direction 
bearing  farther  east,'  and  would  strike  the  Pearl  River  still 
higher  up,  if  they  woidd  reach  it  at  all;  which  is  very  im- 
probable as  respects  the  eastern  side  line,  if  even  the  middle  of 
the  bayou  was  determined  on  as  the  proper  point  for  the  second 
corner.  We  think  it  is  impossible  to  contend  that  the  second 
corner  of  the  front  line  should  be  on  Pearl  River,  and  that  the 
side  line  should  run  up  it,  and  near  to  it,  and  each  end  of  the 
line  be  on  the  river,  as  the  Spanish  mode  was  to  front  on  nav- 
igable waters,  and  not  mar  their  fronts  by  side  lines,  located 
near  to,  but  not  on,  the  river. 

That  the  topography  of  that  section  of  country  in  which  the 
Spanish  surveyor  was  directed  to  survey  and  mark  a  tract  of 
land  for  Boisaor6  was  greatly  mistaken  by  the  governor  who 
made  the  grant,  is  now  too  manifest  for  controversy,  as  no 
front  line  can  be  laid  down,  from  the  ends  of  which  perpen- 
dicular side  lines  will  reach  Pearl  River  in  depth,  without  vio- 
lating the  plainest  rules  of  making  Spanish  surveys.  But  for 
all  the  purposes  of  a  Spanish  survey  made  by  a  surveyor-gen- 
eral of  the  Province,  such  description  as  the  concession  sets 
forth  was  sufficient,  because  large  latitude  was  allowed  to  his 
discretion.  Had  that  authorized  officer  certified  that  the  laitd 
marked  out  by  him  was  "  at  the  place  granted,''  then  this  fact 
must  be  taken  as  primA  facie  true ;  the  certificate  standing  on 
the  foot  of  a  deposition.  So  this  court  has  uniformly  held;  as 
in  Breward's  case  (16  Peters,  147),  in  Low's  case  (16  Peters, 
166),  and  especially  in  the  United  States  v.  Hanson  (16  Peters, 
199,  200).    The  Spanish  governors  gave  credence  to  surveys 


02  SUPREME   COURT. 

The  United  Stales  v.  Boisdor^  et  al. 

inade  by  the  surveyor-general,  as  being  at  the  proper  plfiee 
when  it  was  thus  certmed  in  legal  form;  and  the  courts  of 
this  country  have  done  the  same ;  and  this  for  the  reason  that 
tiie  acts  of  the  governor  and  surveyor-general  were  "both  on 
behalf  of  the  government)  each  being  bound  by  his  duty  as  a 
public  officer  to  protect  the  king's  domain. 

No  nice  conformity  was  required  in  a  Spanish  survey,  in 
cases  where  a  section  of  country  was  designated  by  the  con- 
cession without  definite  objects  being  given  to  govern  the  sur- 
veyor; the  objects  might  be  loosely  and  indefinitely  stated  by 
the  concession,  and  yet  a  survey  could  be  made,  subject  to  the 
governor's  sanction  or  rejection,  because,  in  the  language  of 
this  court  in  Hanson's  case  (16  Peters,  200),  ^  a  grant  delivered 
out  for  survey  meant,  not,*  as  with  us,  a  perfect  title,  but  an  in- 
cipient right ;  which,  when  surveyed,  required  confirmation  by 
the  governor."  •  If  this  land  had  been  actually  surveyed  by 
Trudeau,  as  demanded  by  the  grant,  and  he  had  certified  that 
it  was  at  the  place  granted,  and  the  survey  had  been  returned 
and  filed  according  to  the  twelfth  regulation  of  Governor 
O'Reilly  made  in  1770 ;  or  filed  and  recorded  according  to  the 
fifteenth,  sixteenth,  and  seventeenth  regulations  of  the  Int^nd- 
ant  Morales  of  1799jr  then  such  survey  would  identify  the  land 
granted.    ^ 

A  fair  instance  is  furnished  by  this  record  of  the  Spanish 
mode.  The. time  for  making  a  survey  having  long  expired, 
and  a  new  order  of  survey  being  necessary  before  a  complete 
title  could  be  applied  for,  the  widow  of  Boisdor6  in  1808  ap- 
plied to  the  Spanish-  governor  at  Pensacola  for  an  order  of 
survey  of  ;*his  claim,  on  the  supposition  that  he  bad  authority 
to  grant  the  order.  It  was  made  as  requested,  and  Pintado, 
the  surveyor  of  the  Province,  was  directed  to  make  the  survey. 
He  did  not  examine  the  ground,  but  drew  a  figurative  plan 
for  the  information  of  his  deputy,  to  be  followed  in  marking 
out  the  grant 

This  plan  begins  at  the  southwestern  comer  of  Saucier's 
plantation,  and  pursues  a  line  due  west,  to  Pearl  Riv6r,  runs 
down  the  river  to  its  mouth,  and  then  with  the  ocean  to 
Saucier's  land,  and  with  it  north  seventy  degrees  west  to  the 
beginning.  Although  no  call  of  the  grant  but  the  beginning 
was  regarded  in  this  plan,  yet,  if  the  survejr  had  been  actually 
made,  certified,  and  returned  in  conformity  to  said  plan,  then 
the  tract  would  have  been  identified  according  to  usage,  had 
the  Spanish  jurisdiction  continued  oyer  the  country  where  the 
land  lies.  But  no  actual  survey  having  been  made  at  any 
time,  it  was  imposed  on  the  court  below,  and  it  is  now  im- 
posed on  this  court,  if  in  its  power,  to  identify  and  cause  to  be 
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sarveyed  the  land  granted.  If,  however,  its  identity  cannot  be 
fixed,  and  it  cannot  be  ascertained  that  any  specific  tract  was 
severed  from  the  public  domain  by  the  grant,  at  the  lime  Spain 
ceded  Liouisiana,  then  the  claim  cannot  be  ripened  into  a  com- 
plete  title  by  our  decree ;  as  we  only  have  power  to  adjudge 
what  particular  tract  of  land  was  granted.  Our  action  is  ju- 
dicial. We  have  no  authority  to  exercise  political  jurisdiction 
and  to  grant,  as  the  governors  of  Spain  had,  and  as  Congress 
has.  If  we  were  to  locate  by  survey  the  land  claimed  at  ran- 
dom, in  some  part  of  the  district  of  country  ^nown  as  Achou- 
coupoulouB,  exercising  our  discretion  as  respects  the  proper 
place,  and  to  decree  on  our  own  survey,  and  thus  divest  the 
United  States  of  title,  then  we  should  do  what  Congress  has 
often  done  when  surveys  were  ordered  of  claims  fgunded  on 
settlement,  and  what  a  Spanish  governor  usually  did  on  the 
return  of  a  survey;  we  should  exercise  the  granting  power; 
•should  deal  with  public  lands,  —  public  to  the  ttme  of  our 
decree,  and  first  made  private  property  by  it:  ours  would 
be  an  exercise  of  political  jurisdiction^  tod  not  a  judicial 
decree. 

In  its  endeavor  to  locate  this  grant,  the  District  Court  ex- 
amined witnesses  of  experience  and  capacity  as  to  the  possi- 
bility of  doing  so,  and  came  to  the  conQiusion  that  it  could  be 
done ;  and,  as  partly  stated  already,  a  survey  was  ordered,  to 
begin  at  the  southern  part  of  Saucier's  plantaJtion  on  the  dcean, 
at  the  mouth  of  the  Bay  of  St  Louis,  and  to  meander  ^he 
ocean  to  the  eastern  mouth  of  Pearl  'Bivei^  and  then  up  the 
same  to  the  upper  mouth  of  Mulatto  Bayou.  From  this' point 
to  the  place  of  beginning  a  theoretic  base  line  was  to  be 
drawn;  and  from  each  corner  thus  established,  perpendicular 
side  lines  were  to  be  extended  to  Pearl  River  for  the  depth. 
The  witnesses  agree  that,  if  the  first  two  corners  are  establish- 
ed, then  the  survey  can  be  made,  if  the  side  lines  would  reach 
Pearl  River.  They  had  before  them,  as  we  have,  the  plan  of 
the  United  States  surveys^  and  the  localities  established  by 
them,  and  merely  expressed  opinions  as  to  the  proper  mode  of 
survey.  They  do  not  agree  as  to  where  the  first  corner  or  the 
seA^ond  corner  of  the  base  line  should  be ;  and  as  this  is  a  ques- 
tion of  legal  construction  of  the  grant,  on  comparing  it  with 
the  face  of  the  country,  a  judicial  tribunal  is  the  proper  forumi 
and  best  qualified  to  decide  the  questioii.  Conclusive  infor- 
mation was  not  to  be  expected  from  practical  surveyors,  how- 
ever experienced;  yet  their  opinions  are  entitledto  much  con- 
sideration. 

Alexander  Downing,  late  Surveyor-Gfeneral  of  Mississippi, 
declares  it  to  be  his  opinion,  that  ^the  phrase  in  the  grant  to 
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Louis  Boisdori,  <  the  front  thereof  to  commence  from  the  plan- 
tation  of  Philip  Saucier,  and  innnine;  to  the  Bayou  of  the 
Mosquito  Village,'  is  not  sufficiently  definite  to  enable  a  sur* 
veyor  to  fix  upon  a  beginning  point  or  corner ;  both  the  begin* 
ning  point  and  the  front  line  seem  to  be  left  to  the  discretion 
of  the  surveyor,  and  it  is  questionable  whether  any  two  sur- 
veyors would  settle  upon  the  same  point  for  a  beginning." 

We  agree  with  this  witness  as  respects  the  beginning  point. 
But  we  find  still  more  uncertainty  in  determining  where  the 
second  corner  should  be  established,  as  there  a  range  of  discre- 
tion exists  between  the  head  and  mouth  of  the  bayou,  to  an 
extent  of  six  or  seven  miles.  Our  opinion  is,  that  the  front  line 
cannot  be  laid  down  by  a  judicial  decree,  because  of  the  vague 
description  in  the  grant;-  and  consequently,  that  no  parallel 
side  lines  can  be  established. 

How,  then,  do  the  rights  of  complainants  stand  on  the  frets, 
the  Spanish  laws  being  adopted  as  the  governing  rule?  In 
the  first  place,  their  ancestor  held  the  concession  in  his  own 
possession  for  twenty  years  under  the  Spanish  government; 
that  is  to  say,  from  17^  to  1803,  without  calling  for  a  survey. 
His  claim  remained  precisely  as  it  was  at  its  date,  up  to  the 
time  we  acquired  Louisiana.  It  was  presented  in  180S  to  the 
Spanish  governor  at  Pensacola,  aiid  a  survey  and  complete  titl^ 
solicited ;  but  as  no  actual  survey  was  made,  and  as  no  juris- 
diction then  existed  in  the  Spanish  authorities  over  that  section 
of  country,  this  step  passes  tor  nothing.  Some  notice  of  this 
claim  was  taken  by  Ck)mmissioner  Crawford,  whose  report 
condemned  it.  In  1830  it  w8ls  filed  and  recorded  in  the  land- 
office  at  Jackson  Court- House,  and  a  confirmation  sought  from 
Congress  on  a  recommendation  of  the  register  and  receiver  act- 
ing as  land  commissioners.  This  was  in  fact  the  first  legal  step 
taken  by  conmlainants  or  their  ancestor,  after  the  concession 
was  made.  For  thirty-seven  years  they  slept  on  their  rights ; 
and  in  the  mean  time  large  masses  of  the  land  now  claimed 
by  them  were  granted  to  others,  under  both  the  Spanish  and 
American  governments;  and  this  neglect  for  twenty  years  of 
the  time  was  in  plain  violation  of  the  Spanish  laws,  and  the 
face  of  their  concession ;  each  requiring  a  legal  survey  and 
specific  designation  of  the  land  granted. 

In  the  second  place,  no  possession  was  ever  taken  accord- 
ing to  the  terms  of  the  grant.  A  large  tract  was  solicited  by 
Boisdor^  where  he  could  establish  his  "  whole  family,  and  em- 
ploy all  his  negroes "  in  carrying  on  the  establishment  His 
iamilv  was  very  large,  according  to  his  owp)  showing;  it  con- 
sisted of  a  wife,  chudren,  and  slaves.  A  removal  to  the  prem- 
ises from  the  city  of  New  Orleans  of  this  whole  family  was 
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proposed  by  Boisdor^,  and  was  contemplated  by  the  Gdvernor; 
ana  as  a  further  inducement  he  was  assured  that  much  benefit 
would  result  to  the  capital  from  such  a  considerable  cattle- 
raising  establishment  in  its  vicinity.  It  was  to  be  so  large 
as  to  be  of  publi^  consideration.  These  were  the  notorious 
promises  on  which  the  Governor  acted.  And  what  was  the 
compliance  on  the  part  of  the  grantee  ?  He  represented  that 
he  had  then  commenced  forming  his  establishment  at  the  place. 
It  appears  to  our  satisfaction,  oy  proof,  that  five  years  after- 
wards he  had  a  single  slave  there,  who  ke{>t  some  cattle,  and 
that  a  slight  patch  of  a  few  acres  was  cleared ;  and  we  take  it 
to  have  been  cultivated.  The  riave  continued  at  the  place 
cleared,  or  near  to  it,  for  many  years;  say  up  to '1814  or 
1815. 

If  the  establishment  had  been  commenced  in  1783^  when 
the  grant  was  made,  (and  we  are  bound  to  hold  that  it  had,  as 
the  petition  to  the  Governor  alleges  the  fact,)  then  it  is  haidly 
possible  that  it  could  have  been  on  a  smaller  scale  than  it  ever 
after  continued ;  there  being  but  a  single  slave  there  at  ianv 
time.  It  could  only  have  been  less,  bv  having  no  one  at  aU 
on  the  premises.  It  is  therefore  manifest,  that  no  additional 
possession  was  taken  by  Boisdor^  or  his  representatives,  in 
compliance  with  the  terms  of  his  contract,  after  its  date.  He 
obviously  abandoned  the  idea  of  taking  his  whole  family  to 
the  place,  and  of  employing  all  his  slaves  there ;  and  conse- 
quently abandoned  all  intention  of  having  the  land  surveyed 
and  himself  and  family  established  on  it  by  the  Surveyor- 
GeneraL  And  to  hold  that  such  a  trifling  occupation,  in  Utter 
neglect  of  Boisdori's  promises  to  the  Spanish  authorities,  and 
the  duties  imposed  by  the  grant,  fastened  an  equity  on  the 
conscience  of  the  king  of  Spain,  and  his  representative,  the 
Governor  of  Louisiana,  to  complete  the  title,  would  in  our 
opinion  be  altogether  inadmissible. 

Various  circumstances  must  be  taken  into  consideration  in 
this  connection.  It  was  the  duty  of  the  grantee  to  do  two 
controlling  and  requisite  acts  before  he  could  a-sk  for  a  com- 
pletion of  his  title;' — first,  to  present  his  concession  in  due 
time  to  the  Surveyor-General  of  the  Province ;  and  secondly, 
to  take  possession  in  substantial  complian^'^  with  the  terms 
of  his  grant 

Had  the  survey  been  returned  with  the  proces  verbal,  or 
certificate  att?.ched,  stating  the  fact  of  possession  having  been 
given  according  to  the  grant,  and  that  the  survey  did  no  injury 
to  others;  then  the  enectuail  and  conclusive  title  could  have 
been  issued)  divesting  the  rights  of  the  Spanish  government ; 
and  then  only. 
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Can  it  be  believed  that  the  Governor  of  Louisiana  intended 
conclasively  to  grant  a  domain  of  fifteen  miles  wide  and  over 
forty  miles  long  (as  large  as  an  ordinary  coanty),  for  the  mere 
purpose  of  a  caw-pen  ?  and  that  he  would  have  sanctioned  a 
survey  and  completed  the  title,  if  the  surveyor  of  the  Province 
had  reported  to  him,  as  was  his  duty,  that  Soisdor^  declined  to 
remove  his  family,  white  or  black,  to  the  place,  or  to  employ 
his  slaves  there,  with  the  exception  of  a  single  cowherd :  and 
that  the  improvement  of  the  place  was  as  slight  as  it  could  well 
be,  —  that  it  amounted  only  to  a  trifling  patch  of  a  few  acres? 
Such  a  proposition  shocks  all  sense  of  equity,  and  is  contrary' 
to  the  settled  policy  of  the  Spanish  government ;  which  was, 
to  make, gratuitous  gfants  for  the  purposes  of  settlement  and 
inhabitation,  and  not  to  the  end  of  mere  speculation. 

And,  again,  the  greuitee  might  have  his  land  surveyed,  or 
he  might  decline ;  he  might  establish  himself  on  the  land,  or 
decline :  these  acts  rested  wholly  in  his  discretion.  But  if  he 
failed  to  take  possession  and  establish  himself,  he  had  no 
claim  to  a  title;  his  concession  or  first  decree  in  such  case 
had  no  operation.  So  the  Supreme  Court  of  Louisiana  held 
in  Lafayette  v.  Blanc,  (3  Louisiana  Annual  Reports,  60,) 
and  in  our  judgment  properly.  There,  the  grantee  never 
having  had  actual  possession  under  his  concession,  the  court 
decided  that  he  could  set  up  no  claim  to  the  land  at  law  or 
in  equiW.  This  case  followed  Hooter  «.  Tippet  (17  La.  Rep. 
109).  We  take  it  to  be  undoubtedly  true,  that,  if  no  actual 
possession  was  taken  under  a  gratuitous  concession  given  for 
the  purpose  o(  cultivation  or  of  raising  cattle,  during  the  exist- 
ence ot  the  Spanish  government,  no  equity  was  imposed  on 
our  government  to  give  any  consideration  or  effect  to  such 
concestion,  or  requite. 

And,  in  the  next  place,  it  was  held  in  Lafayette  v.  Blanc,  that 
if  the  party  took  possession,  but  had  no  survey  executed  dur- 
ing the  time  Spain  exercised  jurisdiction,  this  being  his  own 
neglect,  it  lies  on  him  to  establish  the  boundaries  of  his  grant, 
and  to  identify  his  land  with  such  certainty,  as  to  show  what 

E articular  tract  was  severed  from  the  public  domain ;  and  if 
e  fails  to  do  it,  then  he  has  no  remedy  in  a  court  of  justice. 
And  this  part  of  the  decision  we  also  approve. 

Here  there  was  no  survey,  and  we  are  of  opinion,  first, 
that  complainants  have  not  identified  any  particular  tract  of 
land  that  was  granted;  .and  secondly,  that,  if  they  had,  no 
possession  was  taken,  or  pretended  to  be  taken,  such  as  the 
agreement  between  the  Spanish  authorities  and  the  grantee 
contemplated.  And  therefore  it  is  ordered,  that  the  decree  of 
the  District  Court  be  reversed,  and  the  petition  dismissed. 
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Mr.  Justice  McLEAN,  Mr.  Jastice  WAYNE,  and  Mr.  Jus- 
tice McKINLEY  dissented. 

Mj.  Justice  McLEAN. 

In  the  opinion  of  a  majority  of  the  court,  the  grant  in  this 
case  is  rejected,  for  a  want  of  certainty  in  its  calls.  As  I  can- 
not agree  with  this  view,  I  will  state,  in  few  words,  the  grounds 
of  my  dissent 

The  petition  to  the  Oovemor-Oeneral  for  the  grant  repre- 
sents that  Louis  Boisdor6,  **  being  desirous  to  form  a  planta- 
tion or  cow-pen  in  the  vicinity  of  the  Bav  of  St  Louis,  at  the 
place  commonly  called  Achoucoupoulous,''  &a,  that  he  may  be 
enabled  to  employ  all  his  negroes  thereon,  and  to  support  a 
large  stock  of  cattle,  prays,  ^  in  consideration  of  what  is  above 
expressed  and  stated,  and  of  the  benefit  which  will  result  to 
the  capital  from  a  large  cow-pen^  such  as  that  he  had  com- 
menced to  establish  at  and  near  said  place,  to  grant  him  the 
parcel  of  land  which  may  be  vacant  at  the  above-mentioned 
place  known  by  the  name  of  Achoucoupoulous,  to  commence 
at  the  plantation  of  Philip  Saucier,  and  to  run  therefrom  to 
the  Bayou  of  Mosciuito  Village,  formerly  inhabited  by  Mr. 
Loisser,  and  extending  in  depth  to  Pearl  mver,  that  he  may^be 
enabled  to  form  with  facility  the  above-mentioned  plantation 
and  cow-pen  for  the  whole  of  his  family,"  &c.,  and  is  dateS^ 
1st  April,  1783. 

On  the  26th  of  April,  1783,  Governor  Miro,  resident  at  iNew 
Orleans,  answers  the  application  by  sayine :  ^  It  appearing 
to  me  that  the  grounds  and  reasons  stated  by  the  petitioner 
are  well  founded,  in  relation  to  the  utility  and  advantages 
which-  will  result  to  the  capital  from  the  establishment  of  a 
cow-pen  in  tlioae  places  which  are  badly  adapted  to  cultivation, 
the  surveyor  of  the  Province,  Don  Carlos  Laveau  Trudeau, 
shall  establish  Louis  Boisdor^  on  the  tract  of  land  which  he 
solicits  in  the  antecedent  memorial,  situated  at  the  place  com- 
monly called  Achoucoupoulous,  the  front  thereof  to  commence 
from  the  plantation  of  Philip  Saucier,  an  inhabitant  of  said 
place,  and  running  to  the  Bayou  of  Mosquito  Village,  and  ex- 
tending in  depth  to  Pearl  Kiver,  should  the  same  be  vacant, 
and  cause  injury'to  no  one  of  the  surrounding  settlers,  either 
in  the  front  or  the  depth  thereof;  whose  proceedings  shall  be 
made  out  and  signed  by  him  with  the  before-mentioned  per- 
sons, and  seiit  to  me  to  furnish  the  party  interested  with  a  title 
in  form." 

This  tract  of  land  seems  never  to  have  been  actually  sur- 
veyed. On  the  4th  of  April,  1808,  Gilberto  Guillemard  ap- 
plied to  the  Inteudant-General  at  Pensacola  for  an  order  of 
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survey,  representing  that  Trudeau,  the  surveyor,  by  reason  of 
the  expense  and  his  pressing  duties,  had  not  executed  the  sur- 
vey, and  a  request  is  made  that  Pintado,  the  present  surveyor, 
may  mark  out  the  boundaries,  &c.  The  application  was 
granted,  but  Pintado,  instead  of  making  an  actual  survey, 
marked  out  a  figurative  plan  by  which  the  distances  could  be 
ascertained.  He  says :  "  Two  years  having  elapsed  without 
beine;  able,  from  the  emergency  of  my  business,  to  .attend  per- 
sonally to  make  out  the  boundaries,  and  to  make  the  survey 
required;  and  not  having  at  the  said  place  a  deputy  to  exectite 
the  same ;  and  that  the  heirs  claiming  the  same  may  have  an 
authentic  document  issued  in  their  favor  from  which  may  be 
made  appear  the  right  of  property  and  ^ownership  which  to  the 
said  lands  they  have  and  hold  in  virtue  of  the  said  grants ; 
and  also  the  shape  and  figure  which  the  said  tract  of  land 
ought  to  have,''  &c. 

The  boundaries,  as  above  designated  by  Pintado,  are  shown 
by  a  plat  in  the  case.  It  is  true,  that  the  above  proceeding  in 
relation  to  the  survey  took  place  after  the  surrender  of  Louisi- 
ana to  the  United  States,  which  terminated  all  foreign  power 
over  the  territory,  but  the  proceeding  shows  that  there  was  no 
forfeiture  under  the  Spanish  government,  for  the  want  of  a 
survey,  or  on  any  other  ground;  and  it  also  shows  that  the 
places  called  for  in  the  grant  were  deemed  sufficiently  certain 
by  Pintado,  the  Surveyor-General,  to  make  the  survey. 

What  was  the  nature  of  the  title  given  by  Miro,  the  Gov- 
ernor-General, to  Boisdor6?  He  petitioned  the  Governor  for  a 
"grant"  of  the  land  at  the  place  named,  for  the  purposes  stat- 
ed. The  Governor,  admitting  that  "  the  grounds  and  reasons 
stated  by  the  petitioner  were  well  founded,  and  that  his  pro- 
poyal  was  advantageous  to  the  capital,''  directed  the  surveyor 
of  the  Province,  Don  Ceurlos  Ijaveau  Trudeau,  to  establish  the 
petitioner  on  the  land  he  solicits,  designating  the  boundaries, 
&c.  If  there  be  sufficient  certainty  in  the  boundaries  called 
for,  there  can  be  no  doubt  that  the  grant  of  the  Governor  sep- 
arates the  land  from  the  public  domain,  and  that,  in  every 
view,  constitutes  property  under  the  treaty  with  France.  There 
were  no  conditions  expressed  upon  the  face  of  this  grant  The 
consideration  is  named,  but  not  as  a  condition. 

The  petition  which  is  referred  to  in  the  grant  constitutes  a 

Eart  of  it  The  vicinity  of  the  Bay  of  St  Louis,  the  place 
nown  by  the  name  of  Achoucoupoulous,  the  plantation  of 
Saucier  as  the  beginning  point  called  for,  "  and  to  run  there- 
from to  the  Bayou  of  Mosquito  Village,  and  extending  in 
depth  to  Pearl  lliver";  —  all  these  calls  are  identified,  and 
shown  by  parol  evidence  and  the  maps  which  are  in  the  case. 
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And  the  great  qaestion  is,  whether,  from  the  calls  of  the  grant, 
the  survey  can  be  executed.  These  calls  are  clear  and  specific 
They  are  the  plantation  of  Philip  Saucier,  on  the  Bay  of  St. 
Louis,  the  rivulet  or  Bayou  of  the  Village  of  Mosquitos,  in  the 
district  called  Achoucoupoulous,  and  extending  in  depth  tb 
Pearl  River.  All  these  calls  are  proved  to  exist,  and  they  are 
more  special  than  nine  tenths  of  the  calls  in  the  Spanish  grants 
which  have  been  confirmed. 

Pintado,  by  his  figurative  plan  embracing  those  calls,  seems 
to  have  had  no  difficulty  in  directing  how  the  survey  should 
be  made.  And  he  was  the  Surveyor-Grencral  of  the  Province 
under  the  Spanish  government,  and  may  be  presumed  to  have 
been  well  acquainted  with  the  Spanish  laws  and  usages  on  the 
subject  of  surveys.  Morales,  who  sanctioned  the  grant  in  1808 
by  ordering  the  survey,  was  Intendant-General,  and  had  the 
same  powers  to  grant  land  as  the  Covemor-Gencral  previously 
had,  and  he  was  distinguished  for  his  geneial  intelligence  and 
high  capacity  to  represent  his  sovereign  in  the  important  duties 
which  were  committed  to  him.  The  grant  was  also  sanctioned 
by  Juan  Lozado,  the  fiscal  minister  pro  tem^  to  whom  the  peti- 
tion of  Guillemard  in  behalf  of  Boisdor^'s  representatives  was 
referred,  and  who  recommended  that  the  survey  be  made. 

L.  Bringier,  a  witness,  states,  ^  that  he  has  been  a  surveyor 
for  upwards  of  thirty  years,  and  for  more  than  twenty-five 
years  Surveyor-Greneral  of  the  State  of  Louisiana,  during 
which  period  he  has  had  the  records  of  Spanish  surveys  in  bis 
charge,  and  had  frequent  occasion  to  refer  to  them,  and  survey 
lands  in  conformity  to  them  ;  that  he  understands  the  Spanish 
language ;  and  he  says  that  he  agrees  with  Pintado  as  to  the 
mode  of  running  the  lines  of  the  survey.  He  thinks  the  de- 
scription of  the  grant  is  sufficient  to  enable  a  surveyor  to  make 
an  accurate  survey  of  it,"  &c. 

Elihu  Carver,  who  says  that  he  is  a  practical  surveyor,  on 
being  asked  how  he  would  survey  a  Spanish  concession  which 
calls  for  two  points  as  the  front  upon  the  sea-shore  or  a  water- 
course, and  calls  to  run  in  depth  to  another  water-course  for 
quantity,  answers  "  that  he  would  run  from  one  of  the  first 
points  back  to  the  watercourse  a  distance  equal  to  the  front 
given,  thence  direct  to  the  last  point  in  the  front"  lie  says 
that  he  has  surveyed  many  Spanish  claims,  and,  except  one,  he 
never  found  the  boundaries  all  round.  That  he  does  not  pre- 
tend to  be  sufficiently  acquainted  with  the  Spanish  customs 
and  usages  to  pronounce  upon  the  claim  in  question. 

B.  A.  Ludlow  states,  that  he  is  a  practical  surveyor,  and  has 
held  the  office  of  Surveyor-Greneral  for  the  district  south  of 
Tennessee.     He  has  examined  the  survey  of  Boisdor^,  and  be- 
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lieves  the  sarvey  to  be  practiqable,  provided  the  plantation  of 
Philip  Saucier  and  the  Bayoa  of  Mosquito  Village  can  be 
identified.  "  The  survey  should  be  made  "  he  says,  "  by  finding 
a  straight  line  between  the  above-mentioned  points,  and  raising 
perpendiculars  upon  said  line,  at  its  extremities,  extending  back 
to  Pearl  River,'*  &c.  **  Exceptions  to  this  rule,"  he  says, 
"  sometimes  occur  by  watercourses  or  the  lines  of  other  claims 
causing  a  deviation,"  &c.  He  says  he  is  familiar  with  the  sea* 
shore  which  constitutes  the  front  of  the  Boisdor6  claim.  From 
his  general  knowledge  of  the  country,  he  can  see  no  material 
difficulty  in  making  the  survey  of  the  claim,  &c. 

A.  Downing  has  been  many  years  a  practical  surveyor,  and 
has  held  the  office  of  Surveyor-General  of  the  public  lands  for 
the  State  of  MissiasippL  He  says,  <<  the  phrase  in  the  grant  to 
Boisdor6,  *  the  front  thereof  to  commence  from  the  plantation  of 
Philip  Saucier,'  and  '  running  to  the  Bayou  of  Mosquito  Vil- 
lage,' is  not  sufficiently  demiite  to  enable  a  surveyor  to  fix 
upon  a  beginning  point  or  comer ;  both  the  beginning  point 
and  the  front  line  seem  to  be  left  to  the  discretion  of  the  sur- 
veyor, and  it  is  questionable  whether  any  two  surveyors 
would  settle  upon  the  sanie  point  for  a  beginning.  I  certainly 
could  not  adopt  the  view  of  Pintado,  the  Spanish  Surveyor- 
General,  for  in  the  diagram  filed  in  the  case,  and  to  which  he 
refers  in  his  instructions,  be  places  what  should  be  the  most 
easterly  front  corner  on  the  back  line  of  the  Saucier  plantation." 
And  he  says  the  side  line  "  from  the  mouth  of  the  Bayou 
of  the  Mosquito  Village,  at  right  angles  from  a  base  line  be- 
tween the  front  corners,  wouW,  apparently  for  several  miles, 
range  close  along  and  parallel  with  the  east  margin  of  Pearl 
River,  and  consequently  conflict  with  the  uniform  practice  of 
the  location  and  survey'of  grants  upon  all  navigable  streams 
and  shores." 

This  is  the  substance  of  the  evidence  in  the  case  in  relation 
to  the  calls  in  the  grant  And  it  must  be  remarked,  that  all 
the  witnesses,  with  the  exception  of  Downing,  think  that  the 
calls  of  the  grant  are  sufficient  to  enable  a  surveyor  to  mark 
out  the  boundaries.  Downing  supposes  that  no  two  surveyors 
would  agree  on  the  beginning  corner,  or  as  to  the  second  point 
and  lines  called  for.  But  in  this  he  is  mistaken.  In  the  first 
place,  the  Spanbh  authorities  who  held  the  calls  of  the  grant 
sufficient  are  Miro,  the  Governor-General  who  issued  it,  and 
Morales,  the  Intendant-General,  Trudeau  and  Pintado,  sur- 
veyors-general, and  Lozado,  the  fiscal  minister.  These,  when 
connected  with  the  statements  of  the  above  witnesses,  would 
seem  to  leave  little  doubt  as  to  the  sufficiency  of  the .  calls'  df 
the  grant 
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Upon  thib  question  we  must  not  forget  that  we  are  acting 
upon  a  Spanish  grant,  and  are  TOverned  by  Spanish  laws, 
nsages,  and  customs.  And  if  such  a  grant  were  valid  under 
the  Spanish  government,  and  there  has  been  no  forfeiture  of 
the  right,  we  are  bound  by  the  plighted  faith  of  our  own  gov- 
ernment to  sustain  the  grant.  And  in  administering  this  for- 
eign law,  we  must  ascertain  and  regard  the  usages  under  it,  in 
the  acquisition  of  titles  to  land.  This  is  a  universal  principle, 
respected  by  all  courts,  in  the  administration  of  justice.  Parol 
evidence  must  be  heard  to  establish  those  usages,  in  addition 
to  what  may  appear  from  the  action  of  the  locaT  tribunals.  In 
the  States  of  Virfi;inia,  Kentucky,  Tennessee,  North  Carolina, 
Pennsylvania,  and  in  a  large  district  of  country  in  Ohio,  the 
usages  in  making  entries  and  surveys  of  lands  constitute  the 
laws  of  the  respective  States,  the  usage  of  each  State  differing 
more  or  less  from  that  of  the  others.  One  instance  only  wiU 
be  named  as  peculiar,  perhaps,  to  Kentucky  and  Ohio.  The 
holder  of  a  warrant  for  one  thousand  acres  locates  it,  and  in 
his  survey  includes  fifteen  hundred  acres  of  land,  more  or  less, 
and  yet  his  survey  is  held  valid.  This,  to  one  wholly  unac- 
quainted with  such  a  rule  of  decision,  would  be  bought 
unreasonable,  and  might  be  disregarded ;  and  yet  it  is  a  rale 
of  property  which  no  court  can  reject 

To  establish  entries  under  this  system  parol  evidence  is  al- 
ways heard,  as  to  the  calls  made,  and  toe  objects  called  for, 
&c  And  although  the  survev  may  deviate  from  the  calls  of 
the  entry,  it  is  held  valid,  if  it  interfere  with  no  prior  rights. 
This  rule  of  decision,  so  firmly  established  in  our  own  country, 
should  be  applied  with  an  enlarged  liberality  when  acting  on 
land  titles  acquired  under  a  foreign  government,  of  whose  lan- 
guage and  usages  we  have  comparativelv  but  little  knowledge. 
The  act  of  Congress  of  the  26th  of  May,  1824,  revived  and 
applied  to  these  titles  by  the  act  of  the  17th  of  June,  1844, 
under  which  we  exercise  jurisdiction,  provides  that  a  claimant 
under  ^'  any  French  or  Spanish  gran^  concession,  warrant,  or 
order  of  survey,  legally  made,  granted;  or  issued  before  the  10th 
of  March,  1804,  by  the  proper  authorities,  to  any  person  resident 
in  the  Province  of  Louisiana,''  6u^,  ^  which  mi^ht  have  been 
perfectedinto  a  complete  title,  under  and  in  contormitv  to  the 
laws,  usages,  and  customs  of  the  government  under  which  the 
same  originated,  had  not  the  sovereignty  of  the  country  been 
transferred  to  the  United  States,  may  file  bis  petition,''  &a 
And  the  proceeding  is  required  ^  to  be  conducted  according  to 
the  rules  of  a  court  of  equity,"  &c ;  and  the  court  is  authorized 
^by  a  final  decree  to  settle  and  determine  the  question  of  the 
validity  of  the  title,  according  to  the  law  of  nations,  the  stipu* 
9» 
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lations  of  any  treaty,  and  proceedings  under  the  same,  the  sev- 
eral acts  of  Congress  in  relation  thereto,  and  the  laws  and  or- 
dinances of  the  government  from  which  it  is  alleged  to  have 
been  derived,"  &c. 

I  will  refer  to  some  cases  where  grants  similar  to  the  one 
mider  consideration  have  been  held  valid  by  this  court  In 
the  United  States  v.  Percheman,  7  Peters  54,  the  petitioner 
asked  ^iwo  thousand  acres  of  land  in  the  place  called  Ockli- 
waha,  situated  onihe  margin  of  St  John's  River."  Governor 
Estrada  says,  '^  I  do  grant  him  the  two  thousand  acres  of  land 
which  he  solicits,  in  absolute  property,  in  the  indicated  place." 
The  survey  of  this  land  was  not  executed  until  the  20th  of 
August,  1819,  after  the  treaty  of  cession.  The  title  was  con- 
firmed by  this  court 

In  the  case  of  the  United  States  lu  Clarke,  8  Peters,  446, 
the  petitioner  solicited  a  grant  of  the  quantity  of  land  which 
the  Grovernor  of  Florida  had  thought  proper  to  assign  to  the 
water-mlUs,  equivalent  to  five  miles  square ;  which  lands  be 
solicits  ''on  the  western  part  of  St  John's  River,  above  Black 
Creek,  at  a  place  entirely  vacant,  known  by  the  name  of  White 
Spring."  In  the  grant  it  is  declared, ''  A  title  shall  be  issued 
comprehending  the  place  and  under  the  boundaries  set  forth 
in  the  petition."     This  was  also  confirmed. 

In  the  case  of  the  United  States  r.  Levi,  8  Peters,  479,  the 
grant  was  ^  for  twenty-five  thousand  acres  of  land,  south  of 
the  place  known  by  the  name  of  Spring  Grarden,  ir  ♦his  form : 
twelve  thousand  acres  of  them,  adjoining  the  lake  or  pond 
called  Second,  and  known  by  the  name  of  Valdes,  and  the  re- 
maining thirteen  thousand  acres  on  the  pond  farther  above  the 
preceding,  known  by  the  name  of  Long  Pond,  the  whole  west 
of  the  River  St  John."  The  survey  was  executed  on  the  2d  of 
August,  1819.  *  This  court  confirmed  the  title.  Another  grant 
in  the  same  case  was  for  "  seven  thousand  four  hundred  acres, 
lying  on  a  stream  running  from  the  west,  and  entering  the 
River  St  John,  and  called  in  English  the  Big  Spring,  about 
twenty-five  miles  south  of  St  George's  Lake,  one  of  the  fronts 
of  the  said  tract  to  be  on  St  John's  River,  and  to  be  divided  in 
two  parts  by  the  stream  aforesaid."  This  survey  was  made 
on  the  5th  of  April,  1821.     The  title  was  confirmed. 

In  the  same  case  another  grant,  which  was  confirmed  by 
this  court,  was  for  eight  thousand  acres,  being  part  of  a  larger 
parcel  containing  ten  thousand  acres,  &c.,  ^  five  thousand  of 
them  in  a.hammock  to  be  found  five  or  six  miles  east  of  Spring 
Grarden,  and  the  remaining  five  thousand  west  of  the  River  St 
John,  contiguous  to  a  creek  called  Black  Creek,  near  Flem- 
ing's Island  and  the  pond  called  Doctor's  Lake." 
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Anotiier  grant  in  the  same  case  was  confirmed  for  "  twenty 
thousand  acres,^  described  as  lying  ''  in  the  hammocks  known 
tinder  the  names  of  Cuscowillo  and  Chachala,  situate  west  of 
the  place  of  the  River  St  John's  where  there  was  a  store  of  the 
house  of  Panton,  Leslie,  &  Co.,  and  about  thirty  miles  from  it'* 

Similar  citations  might  be  made  from  any  of  our  reports  of 
the  last  fifteen  or  twenty  years,  but  the  above  are  sufficient  to 
show  the  course  of  the  Spanish  authorities  in  granting  lands, 
and  the  decision  of  this  court  upon  such  grants.  Many  of  the 
surveys,  it  will  be  observed,  were  made  under  Spanish  author* 
ity,  after  Florida  was  ceded  to  the  United  States. 

The  reader,  if  any  one  shall  read  the  above  citations  and 
the  grant  of  Boisdor^,  will  be  struck  with  the  much  greater 
certainty  in  the  calls  of  his  grant,  than  in  the  calls  of  anv  one 
of  the  grants  above  stated.  And  yet  they  were  confirmed,  and 
bis  is  rejected  for  want  of  certainty.  By  virtue  of  what  law 
this  greater  certainty  is  now  requured  in  the  calls  of  a  grant  I 
am  not  able  to  determine.  In  my  own  mind  I  am  assured  it 
cannot  be  under  the  Spanish  law.  And  I  am  greatly  mistaken 
if  our  decision  on  Spanish  titles  must  not  rest  on  Spanish 
law. 

The  tract  claimed  is  said  in  the  argument  to  be  large.  Of 
what  importance  is  that  to  a  court  which  deals  with  established 
principles?  In  this  respect  we  can  exercise  no  discretion. 
If  the  claim  of  Boisdor6  was  property  under  the  Spanish  gov- 
ernment, it  is  protected  by  the  treaty.  That  it  was  so  con- 
sidered under  the  usages  and  acts  of  the  Spanish  government, 
to  my  mind,  is  clear.  I  therefore  dissent  from  the  judgment  of 
the  court 

Mr.  Justice  WAYNK 

I  dissent  from  the  opinion  of  the  majority  of  the  court  in  the 
case,  concurring  with  all  the  views  expressed  by  my  brother 
McLean,  and  dissenting  from  every  position  of  tact  or  argu- 
ment in  the  opinion  of  the  court  Jn-  my  opinion,  the  opinion 
of  the  court  is  a  departure  from  all  heretofore  adjudged  by  the 
court  in  respect  to  the  right  oT  property  secured  by  our  treaties 
with  France  and  Spain  to  the  inhabitants  of  Louisiana  and 
Florida. 

"  Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  irom  the  District  Court  of  the  United  States  for  the 
Southern  District  of  Mississippi,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  the  opinion  of  this  court,  that 
the  grant  of  petitioners  had  no  identity,'  and  cannot  be  surveyed 
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8o  as  to  give  it  boundaries.  And  secondly,  if  it  could  be  iden- 
tified, that  no  occupation  and  inhabitation  were  ever  taken  ac- 
cording to  the  terms  of  the  grant,  and  therefore  the  claim  is 
without  equity  according  to  the  laws  of  Spain. 

Whereupon  it  is  now  here  ordered,  adjudged,  and  decreed 
by  this  court,  that  the  decree  of  the  said  District  Court  in  this 
cause  be,  and  the  same  is  hereby,  reversed,  and  that  this  cause 
be,  and  the  same  is  hereby,  remanded  to  the  said  District  Court, 
witb  directions  to  dismiss  the  petition  of  the  claimants  in  this 
cause. 


EvAsisTB  Blanc,  Plaintiff  in  ebrob,  o.  Geobgb  W.  Lafatettb  and 

John  Hagan. 

In  1S16  the  register  and  reoeiTer  of  a  land  dee,  acting  imder  the  anthority  of  a 
law,  reportedas  follows :  **  Ws  are  of  opn  n  that  all  the  claims  inclnded  under 
Ike  second  species  of  the  first  class  are  alreadj  confirmed  bj  the  act  of  Congresa 
of  the  12th  of  April,  1814." 

In  1820  Congress  passed  an  act  (3  Stat  at  Large,  573)  confirming  all  those  daima 
which  were  recommended  in  the  report  for  confirmation. 

But  where  the  commissioners  erred  in  placing  a  claim  in  the  second  species  of  the 
first  dass,  and  erred  in  supposing  that  snch  a  daim  wa9  alreadj  oonnrmed  by  the 
act  of  1814,  these  errors  prevent  the  act  of  1820  finom  confirming  th6  daim.  It  ia 
consequently  inralid. 

This  case  was  brought  up  from  the  Supreme  Court  of 
Louisiana,  by  a  writ  of  error  issued  under  the  twenty-fifth  sec- 
tion  of  the  Judiciary  Act 

By  agreement  of  counsel  in  the  State  court,  many  .original 
documents  were  used  in  the  trial  in  the  Supreme  Court  of 
Louisiana,  which  were  left  out  of  the  record  when  it  was 
transmitted  to  this  court  It  did  not,  therefore,  furnish  all  the 
facts  necessary  for  a  complete  statement  of  the  case,  which, 
however,  have  been  taken  from  other  authentic  sources. 

It  was  a  conflict  between  a  patent  issued  for  some  land  near 
New  Orleans  to  General  Lafayette,  in  1825,  and  a  clam  a.d- 
vanced  by  Blanc  under  an  old  Spanish  alleged  grant  If  the 
latter  was  not  good,  the  patent  to  Lafayette  covered  the  land 
in  dispute.     Blanc  claimed  under  Liotaud.  > 

On  the  23d  of  May ,^1801,  Louis  Liotaud  presented  a  peti- 
tion to  the  Intendant  Morales,  praying  that  a  tract  of  public 
land  be  granted  to  him,  having  six  arpents  front  on  the  left 
bank  of  Canal  Carondelet,  with  the  ordinary  depth,  if  there 
should  be  such  a  digptb  vacant,  being  bounded  on  the  one  side 
by  the  land,  of  Carlos  Guardiola,  and  on  all  the  other  sides  by 
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public  land.  He  states  as  a  reason  which  entitled  him  to  the 
favorable  notice  of  the  Intendant,  that  his  object  was  to  estab- 
lish a  large  garden  and  drain  the  land,  which  would  be  advan- 
tageous to  the  public,  and  contribute  to  the  salubrity  of  the 
city.  And  he  bound  himself  to  conform  to  the  regulations  re- 
lating to  grants  of  land. 

On  this  petition  an  order  was  made  on  February  11, 1802, 
which  is  attested  by  Carlos  Ximenes,  the  notary,  in  these 
words :  "  Vistos :  pasese  este  expediente  al  agrimensor  gnl. 
Don  Carlos  Trudeau  para  que  en  vista  de  el  iniorme  lo  con  be- 
niente."  **  Let  this  petition  be  referred  to  the  Surveyor-Gen- 
eral, Don  Carlos  Trudeau,  in  order  that  he  may  report  his 
opinion  thereon." 

These  appeared  to  be  all  the  papers  to  support  the  claim. 
No  survey  was  ever  made,  nor  any  report  upon  the  petition. 

On  the  12th  of  April,  1814,  Congress  passed  an  act  (1  Land 
Laws,  242)  confirming  certain  claims  in  Louisiana.  The  title 
of  the  act  is,  "  An  Act  for  the  final  adjustment  of  land  titJes  in 
the  State  of  Louisiana  and  Territory  of  Missouri"  Bv  it 
certain  claims  were  confirmed  which  had  been  presented  to 
the  register  or  recorder  of  land  titles  in  the  mode  pointed  out 
by  a  preceding  law.  Liotaud  had  filed  a  claim  in  the  land- 
office,  stating  in  his  application,  ^  This  land  is  claimed  by  virtue 
of  proceedings  had  before  the  Spanish  intendancy  in  1801  and 
1802,  of  which  proceedings  the  acconipanying  document  is  a 
trae  copy,  as  taken  from  the  original  in  the  register's  office  for 
the  eastern  district  of  Louisiana." 

On  the  20th  of  November,  1816,  the  commission?*^  made 
their  report,  and  noticed  this  claim  as  follows :  — 

^  Louis  Liotaud  claims  a  tract  of  land  situated  in  the  county 
of  Orleans,  on  the  left  bank  of  the  Canal  Carondelet,  leadmg 
to  the  Bayou  St  John,  containing  six  arpents  in  front  and ' 
finrty  in  depth,  and  bounded  on  one  side  by  lands  grantc^d  by 
the  Spanish  government  to  Carlos  Guardiola,  and  on  the  other 
side  by  vacant  lands.  This  tract  of  land  is  claimed  by  virtue 
of  an  order  of  survey  dated  in  the  year  1802." 

The  commissioners  include  this  claim  in  the  second  species 
of  the  first  class  of  claims,  oA  which  the  board  reported  as  fol- 
lows :  ^  We  are  of  opinion  that  all  the  claims  included  lender 
the  second  species  of  the  first  class  are  already  confirmed  by  the 
act  of  Congress  of  the  12th  of  April,  1814. 

On  the  16th  of  January,  1817,  the  Commissioner  of  the  Gren- 
eral  Land-Office  transmitted  this  report  to  Congress,  and  on 
the  11th  of  May,  1820,  Congress  passed  an  act  (3  Stat  at 
Large,  573),  entitled  ^<  An  Act  supplementary  to  the  several 
acts  for  the  adjustment  of  land  claims  in  the  State  of  Louisi- 
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The  first  section  of  this  act  was  as  follows:  "That  the 
claims  for  lands  within  the  eastern  district  of  the  State  of 
Louisiana,  described  by  the  register  and  receiver  of  the  said 
district  in  their  report  to  the  Commissioner  of  the  General 
Land-Office  bearing  date  on  the  20th  of  November,  1816,  and 
recommended  in  the  said  report  for  confirmation,  be,  and  the 
same  are  hereby,  confirmed  against  any  claim  on  the  part  of 
the  United  States." 

So  the  matter  stood  until  the  year  1825,  when,  as  has  been 
already  mentioned,  a  patent  was  issued  to  General  Lafayette, 
which  included  the  land  claimed  by  Liotaud. 

On  the  1st  of  May,  1841,  George  Washington  Lafayette, 
residing  in  France,  and  John  Hagan,  residing  at  New  Orleans, 
brought  a  petitory  action  against  Evariste  Blanc,  who  claimed 
under  Liotaud.  The  defendant  alleged  that  he  then  was,  and 
had  been  for  more  than  a  year  before  the  commencement  of 
the  suit,  in  quiet  possession  of  the  land,  and  denied  the  plain- 
tiffs' possession  or  right  of  possession.  He  also  pleaded  the 
prescription  of  twenty  and  thirty  years. 

In  May,  1846,  the  cause  came  on  for  trial  in  the  Parish 
Court  in  and  for  the  parish  and  city  of  New  Orleans,  when 
there  was  a  judgment  for  the  defendant  The  plaintiffs  ap- 
pealed to  the  Supro.me  Court  of  liouisiana,  by  which,  in  Janu- 
ary, 1848,  tiic  judgment  of  the  Parish  Court  was  reversed  ;  and 
to  review  this  decision,  upon  the  ground  that  his  claim  was 
confirmed  by  an  act  of  Congress,  Blanc  sued  out  a  ,writ  of 
error,  and  brought  the  case  up  to  this  court 

It  was  argued  by  Mr.  Bullardy  for  the  plaintiff  in  error,  and 
by  Mr,  Janin^  in  a  printed  argument,  for  the  defendants  in 
error. 

Mr.  Ballard  stated  the  case,  and  then  proceeded. 

The  only  question,  therefore,  which  this  court  is  called  upon 
to  solve  is,  whether  the  claim  of  Louis  Liotaud  was  confirmed 
by  the  act  of  the  11th  of  May,  1820,  and  to  that  act  and  the 
report  of  the  register  and  receiver  to  which  it  relates,  I  proceed 
to  invite  the  attention  of  the  court. 

The  report  of  Harper  and  Lorrain  was  made  in  November, 
1816,  and  was  laid  before  Congress  by  the  Secretary  of  the 
Treasury.  It  is  to  be  found  in  extenso  in  the  State  Papers 
(Public  Lands),  Vol.  III.  pp.  254  et,  seq. 

The  claim  of  Liotaud,  numbered  409,  is  classed  by  the  regis- 
ter and  receiver  iy  ike  second  species  t>f  the  first  class. 

The  act  of  the  11th  of  May,  1820,  provides,  that  «  all  claims 
described  in  this  report  and  recommended  for  confirmation  are 
confirmed."  See  Laws,  Instructions,  and  Opinions,  1st  part, 
p.  330,  Act  of  11th  May,  1820. 
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In  determining  what  particular  claims  were  confirmed  by 
this  act,  the  court  ought,  I  think,  to  look  at  the  whole  report 
together,  and  if  it  appears  that  the  register  and  receiver  re- 
garded  them  as  valid  claims  under  the  various  acts  of  Congress, 
in  whatever  form  of  words  that  opinion  was  expressed,  a  liberal 
construction  should  be  given  to  the  act  It  is  true  the  register 
and  receiver  say  in  relation  to  the  claims  classed  with  this,  that 
in  their  opinion  they  are  already  confirmed  by  a  previous  act 
of  Congress  in  1814.  In  this  they  were  perhaps  mistaken ;  but 
surely  it  is  a  strong  form  of  expression  of  an  opinion  that  they 
ought  to  be  confirmed.  The  court  below  gave  a  very  narrow 
and  illiberal  construction  to  the  act,  and,  seizing  upon  this  ex- 
pression, declared  that  it  was  a  mistake,  and  that  the  act  did 
not  confirm  this  claim.  If  they  had  looked  further  into  the  re- 
port they  would  have  found  that  the  commissioners  make  fa- 
vorable mention  of  this  claim,  although  they  say  they  may 
have  been  mistaken  in  supposing  that  it  had  already  been  con- 
firmed. The  truth  is,  as  it  appears  to  me,  all  the  claims  thus 
classed,  all  that  were  not  rejected  by  the  register  and  receiver, 
were,  according  to  a  just  and  liberal  construction  of  the  act, 
treated  as  valid  claims  under  the  treaty,  and  confirmed  by  the 
act  of  1820.  They  have  always  been  so  treated  and  regarded 
by  the  Land  Department  of  the  government,  and -this  very 
claim  is  laid  down  on  the  public  surveys  of  the  township  in 
which  it  is  situated. 

If,  then,  in  1820,  the  government  relinquished  its  title  to  the 
land  in  controversy  in  favor  of  a  claimant  under  an  inchoate 
Spanish  grant,  it  seems  quite  clear  that  the  same  land  could 
not  validlj'  be  patented  to  General  Lafayette  in  1835,  as  a  do- 
nation, or  in  remuneration  for  eminent  public  services.  It  no 
longer  belonged  to  the  domain.  It  is  true  np  patent  ever  is- 
sued to  the  confirmee,  but  the  act  of  1820  does  not  provide  for 
patents  in  such  cases,  and  I  presume  this  court  will  hold  that 
the  act  itself  is  a  legislative  grant  of  land  with  specific  bqun- 
daries,  and  that  the  act  of  Congress,  together  with  a  location 
and  survey  approved  by  the  Surveyor-Genpral,  is  equivalent  to 
a  patent  Such  is  the  .view  taken  of  it  by  the  Department  of 
the  Interior.  I  admit  the  general  rule  to  be,  that  the  legal  ti- 
tle is  still  in  the  domain  until  a  patent  issues,  but  that  rule 
only  applies  to  cases  in  which,  by  law,  a  patent  is  required  for 
the  p^ection  of  the  title  of  the  confirmee  or  purchaser,  or 
other  grantee. 

The  court  of  Louisiana  further  erred  in  looking  behind  the 
confirmation,  and  deciding  that  the  primitive  inchoate  title  was 
not  valid  according  to  the  laws  and  usages  of  the  government 
of  Spain.     They  cite  some  old  cases  from  the  Louisiana  Re- 
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ports  to  that  effect,  but  those  were  cades  in  which  neither  party 
had  a  legal  title ;  both  held  under  comAiissioners'  certificates, 
and  had  only  equitable  titles,  and  the  court  decided  upon  the 
comparative  value  of  the  primitive  titles.     When  the  register 
and  receiver  have  recommended  an  ancient  Spanish  title  for 
confirmation,  and  it  has  accordingly  been  confirmed  by  an  act 
of  Congress,  I  conceive  that  it  is  conclusive  and  cannot  be 
opened.    But  even  if  the  court  had  a  right  to  look  behind  the 
confirmation,  it  was  in  error  in  supposing  that  the  imperfect 
title  of  Liotaud  was  not  valid  under  the  Spanish  law.    In 
1798,  the  Govemor-Gteneral  was  deprived  by  a  royal  cedula  of 
the  right  of  granting  lands,  and  that  authority  was  vested  in 
the  intendancy.     The  forms  of  proceeding  in  the  tribunal  of 
the  intendant,  with  a  view  of  obtaining  a  ^rant  of  land,  are 
familiar  to  this  court    The  person  who  desired  to  obtain  a 
concession  of  land  pres^ted  his  petition  {requite)  to  the  in- 
tendant   The  intendant,  through  the  medium  of  a  notary, 
made  a  written  order  referring  it  to  the  surveyor-general,  m 
order  to  ascertain  whether  the  land  was  vacant    In  the  par- 
ticular case  now  before  the  court  this  was  done.    It  does  not 
appear  that  the  surveyor-general  made  any  particular  report, 
but  it  does  appear  that  he  noted  on  ^  general  plot  of  land  near 
New  Orleans,  made  by  order  of  the  government,  the  tract  of 
land  solicited  by  Liotaud.     Here  all  further  proceedings  were 
arrested  by  the  change  of  government  in  1803.    The  papers 
were  filed  in  the  ofiice  of  the  intendant,  and  marked  with 
others  ^^instancias  pendierUes^^  or  proceedings  yet  pending. 
The  order,  or  autOy  of  the  intendant  must  be  regarded  as  a  prt- 
mero  decreio^  and  equivalent  to  a  warrant  or  order  of  survey 
under  the  preceding  forms  of  proceeding  while  the*  governor 
had  the  power  to  grant  lands ;  although  the  land  thus  solicit- 
ed did  not  become  the  property,  strictly  speaking,  of  the  pe- 
titioner, yet  under  numerous  decisions  of  this  court  I  submit 
whether  it  did  not  confer  such"  a  right  as  \yas  protected  by  the 
treaty  of  cession.    Be  that,  however,  as  li  may,  the  question 
now  is,  whether  the  claim  founded  on  such  a  commencement 
of  title  has  been  recommended    by  the  commissioners  for 
confirmation,  and  confirmed  by  act  of  Congress;   if  so,  it 
clearly  amounts  to  a  relinquishment  of  title  on  the  part  of  the 
United  States  from  the  date  of  the  act  of  Congress,  and  in 
1825,  the  date-  of  Lafayette's  patent,  must  be  regarded  as  a 
rightful  claim,  and  not  embraced  in  the  grant  to  Lafayette  by 
his  patent 

Mr.  Janirty  for  the  defendants  in  error,  made  tfee  following 
points:  — 
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1st.  There  never  was  a  grant  or  order  of  survey,  or  even  a 
permission  of  settlement,  in  favor  of  Liotaud.  There  was  a 
petition  and  an  order  to  Tradeau  to  give  his  opinion  on  it,  and 
that  is  all.  The  petition  was  of  the  23d  of  May,  1801,  the 
order  was  not  made  on  it  until  the.  11th  of  February,  1802. 
And  we  have  a  plan  introduced  by  the  defendant,  dated  the 
1st  of  March,  1802,  purporting  to  be  a  plan  of  the  concessions 
in  the  neighborhood  of  New  Orleans,  executed  by  Trudeau 
by  order  of  Morales.  On  this  the  land  claimed  by  the  de- 
fendant is  designated  as  '<  Terreno  solicitado  per  Jjon  Louis 
Lioto  (Liotaud)^  Trudeau,  therefore,  knew  of  this  claim,  and 
if  he  did  not  report  on  it,  it  w^  not  unintentionally.  Possibly 
he  knew  that  it  conflicted  with  the  claims  of  Castillon  and 
Griffon  (see  Turner's  survey  of  1825),  possibly  h^  thought 
that  the  land  ought  to  be  reserved  for  the  commons  of  the  city; 
but  whatever  might  be  his  reason,  certain  it  is  that  he  did  not 
report  on  it,  still  less  survey  it  Adjoining  this  is  another  tract, 
marked  on  that  plan  '^  Terreno  solicilculo  per  Don  Gilberio 
GuiUemard!^  That  tract  was  no  doubt  claimed  and  petitioned 
for  in  the  same  manner  and  form  as  Liotaud's.  And  yet  it  is 
included  in  the  undisputed  portion  of  General  Lafayette's 
grant  Very  probably  the  petition  was,  and  perhaps  still  is,  in 
the  same  bundle  of  ^  instancias  pendienles^^  in  which  Liotaud's 

{>etition  was  found.  And  as  Liotaud's  petition  was  No.  107, 
bl.  61  (see  Lawson's  certificate)  of  the  <<  inslandias  pendieiu 
tesy^  we  have  the  assurance  that  there  are  at  least  106  other 
such  claims  which  have  the  same  merit  as  Liotaud's.  But  he 
was  the  only  one  to  claim  a  confirmation  on  an  abandoned^ 
neglected,  or  rejected,  petition.  And  he  did  not  (see  his  notice) 
pretend  that  he  had  an  order  Of  survey.  His  claim  was  based 
on  **  proceedings."  It  is  thus  he  qualified  hb  petition  and  the 
order  of  reference.  But  no  Spanish  law  or  act  of  Congress 
is  extant  recognizing  a  claim  to  land  merely  because  it  was 
asked  for. 

2d.  This  claim  has  never  been  confirmed.  This  case  is 
identical  with  that  of  Orillon  v.  Slack,  11  La.  Rep.  591.  Re- 
boul  and  Franchebois's  claims,  discussed  in  that  case,  are 
embraced  in  the  same  report*  as  Liotaud's,  and  separated  from 
it  by  only  three  claims.  3  Public  Lands,  255,  2oC.  The 
court  held  that  the  report  of  the  register  and  receiver  of  No- 
vember 20,  1816,  that  these  claims  were  already  confirmed  by 
the  act  of  April  12,  1814,  was  not  a  recommendation  that  they 
should  be  confirmed,  and  as  the  act  of  May  11, 1820,  confirmed 
only  such  claims  as  were  embraced  in  the  report  and  rec* 
ommended  for  confirmation,  it  did  not  confirm  the  claims' 
in  question.    The  register  and  receiver  did   not  recommend 
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them  for  confirmation,  because  in  their  opinion  they  were  al- 
ready confirmed.  Whether  they  were  right  or  wrong  in  this 
opinion,  they  certainly  did  not  recommend  them.  They  left 
them  where  they  were.  On  such  claims  as  were  confirmed  by 
the  act  of  April  12, 1814,  they  were  not  to  make  a  report  rec- 
ommending them  for  a  second  confirmation,  nor  did  they  do 
so ;  but  they  were  authorized,  by  the  third  section  of  that  act, 
to  issue  at  once  certificates  of  confirmation,  which  the  Com- 
missioner of  the  General  Land-Office  was  to  examine,  and 
which  were  to  be  followed  by  patents.  The  opinion  expressed 
in  the  report  of  November  20, 1816,  on  these  claims,  is  a  dis- 
claimer of  jurisdiction,  and  no  more.  That  opinion  has  never 
been  taken  into  consideration  or  sanctioned  by  Congress ;  it  is 
therefore  of  no  weight  with  the  court,  who  must  examine  for 
'  themselves  whether  indeed  the  act  of  April  12, 1814,  did  con- 
firm Liotaud's  claim.  And  by  examining  that  act  it  will  ap- 
pear beyond  argument  that  the  opinion  of  the  regbter  tud 
receiver  was  erroneous. 

The  confirmatory  provisions  of  that  act  are  contained  in  the 
first  and  second  sections.  They  confirmed  only  claims  w^ich 
were  embraced  in  previous  report?  of  commissioners,  or  reg- 
isters and  receivers,  and  which  were  based  on  incomplete 
French  or  Spanish  grants  or  concessions,  or  warrants  or  or- 
ders of  survey,  which  had  been  filed  in  the  proper  offices,  and 
when  it  appeared  by  the  report  of  the  commissioners,  or  reg- 
isters and  receivers,  that  the  concession,  warrant,  or  order  of 
survey  contained  a  special  location,  or  had  been  actually  lo- 
cated or  surveyed  before  the  20th  of  December,  1803.  None 
of  thevarious  kinds  of  claims  confirmed  by  that  act  resembles 
Liotaud's. 

3d.  General  Lafayette's  patent  was  issued  in  strict  compli- 
ance with  the  acts  of  Congress  relating  to  this  subject  He 
was  first  to  locate  the  land,  then  have  it  surveyed,  and  on  the 
presentation  of  the  survey,  together  with  the  certificate  of  the 
register,  stating  that  the  land  is  not- rightfully  claimed  by  any- 
other  person,  the  patent  was  to  issue.  On  the  survey  in  evi- 
dence in  this  claim,  the  land  involved  in  this  suit  is  represented 
as  vacant 

Bat  the  defendant  contends  that  the  register  was  mistaken, 
that  the  certificate  should  have  shown  that  this  land  **  was 
rightfully  claimed  by  Liotaud,*'  and  that  his  rights  could  not 
be  defeated  by  the  register's  error. 

It  is  more  than  probable  that  the  register,  when  he  gave 
that  certificate,  discovered  that  his  error  was  in  having  ex- 
pressed, in  1816,  the  opinion  that  Liotaud's  claim  was  already 
confirmed.  And  having  discovered  this  error,  it  was  his  duty 
to  state  that  this  land  was  vacant. 


DECEMBER:  TERM,    1850.  HI 

Blanc  V.  Lafajette  et  al. 

4th.  If  it  was  true  that  Idotaud's  claim  was  confirmed  by 
the  act  of  May  11, 1820,  and  bad  it  been  patented,  it  would 
yet  have  to  give  way  to  General  Lafayette's  patent  Liotand 
could  only  obtain  a  confirmation  and  a  patent  in  defiance  of 
law.  "  If  the  patent  has  been  fraudulently  obtained,  or  is- 
sued against  law,  it  is  void."  Stoddard  et  al.  r.  Chambers, 
2  Howard,  318.  If  a  confirmation  has  been  fraudulently  ob- 
tained, no  certificate  of  survey  will  be  issued,  and  the  patent 
will  be  withheld.  Opinion  of  Attorney- Greneral  Wirt,  of  No- 
vember 25, 1824,  Collection  of  Laws,  Opinions,  and  Instructions 
relating  to  the  Public  Lands,  Vol.  II.  p.  24.  Opinion  of  At- 
torney-General B.  F.  Butler,  of  July  31,  1839,  Ibid.  p.  1040. 
Such  a  confirmation,  such  a  patent  as  are  here  hypothctically 
assumed  to  have  taken  place,  could  only  be  the  result  of  fraucL 
It  was  a  fraud  on  LioL^ad's  part  to  present  his  petition  as 
giving  him  a  claim  to  land,  and  to  rely  upon  the  register  and 
receiver's  ignorance  of  the  Spanish  language.  If  those  officers 
had  recommended  such  a  claim  for  confirmation,  it  would  also 
on  their  part  have  been  cither  fraud,  or  such  gross  negligence 
as  the  law  assimilates  to  fraud.  Intending  not  to  act  on  this 
claim  or  recommend  it  for  confirmation,  they  examined  it  per- 
haps very  hastily,  and  allowed  themselves  the  more  easily  \o  be 
misled  by  Liotaud*8  misrepresentations. 

6th.  Had  Liotaud's  claim  been  confirmed,  either  by  the  act 
of  April  12, 1814,  or  by  that  of  May  11,  1820,  it  would  yet 
not  have  severed  the  land  from  the  domain,  for  the  claim  is  in- 
definite and  its  location  uncertain,  it  never  was  Purveyed,  and 
no  plan  was  filed  with  it  when  the  confirmation  was  claimed. 
It  was  a  claim  for  six  arpents  front  on  the  left  bank  of  Canal 
Carondelet,  with  the  ordinary  depth,  if  that  depth  could  be 
found,  bounded  on  one  side  by  the  land  of  Carlos  Guardiolai 
and  on  all  the  other  sides  by  public  land.  <<  Until  a  conces- 
sion is  located,  it  can  give  no  claim  to  any  specific  tract  of 
land."     Bissell  v.  Penrose,  8  Howard,  341. 

The  description  in  the  claim  would  permit  its  location  on 
one  side  of  Guardiola's  land  as  well  as  on  the  other.  Guar- 
diola  owned  two  arpents  front  on  Canal  Carondelet,  running 
back  between  parallel  lines  to  Gravier's  plantation ;  this  strip 
of  land  is  nearly  parallel  to  the  real  line  of  the  city  of  New 
Orleans,  and  half  a  mile  distant  from  it  If  Liotaud's  claim 
was  located  on  the  city  side  of  Guardiola's  land,  it  would  con- 
flict with  General  Lafayette's  114  acres;  if  located  on  the  other 
side,  no  conflict  would  exist  between  those  parties.  The  di- 
rection of  the  said  lines  and  the  extent  of  the  claim  are  equally 
uncertain.  Nor  is  the  obscurity  of  the  claim  removed  by  pos- 
session, for  Liotaud  never  exercised  any  act  of  possession,  and 
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tb§  plaintifT  in  error  was  the  first  to  attempt  equivocal  acts  of 
possession,  the  land  being  all  swamp. 

This  case  fails  under  the  principles  discussed  in  Bissell  t;. 
Penrose,  8  Howard,  332.  There  a  New  Madrid  patent  was 
declared  void,  because  it  had  been  located  upon  land  duly 
claimed  under  a  Spanish  concession,  and  therefore  withheld 
from  sale.  And  it  was  admitted  that,  if  the  Spanish  cbnces- 
sion  had  not  been  located  by  a  survey,  the  patent  would  have 
prevailed ;  in  other  words,  the  land  would  have  been  considered 
as  public  property  not  detached,  from  the  domain.  Whether 
the  act  of  Congress,  by  which  a  claim  is  confirmed,  requires 
the  issuing  of  a  patent  or  not,  a  definite  designation  by  a  sur- 
vey is  equally  necessary  to  separate  the  land  from  the  domain 
and  deprive  the  United  States  of  the  right  of  disposing  of  it 
Such  has  also  always  been  the  doctrine  of  the  Supreme  Court 
of  Louisiana.  In  the  present  case  that  court  said  (3  Annual 
Reports,  61) :  "  This  location,  unsupported  by  any  survey,  or 
by  actual  possession,  before  the  change  of  government,  would 
be  too  indefinite  and  uncertain  to  prejudice  the  plaintiffs  in 
error  [here  the  defendants].  We  take  the  rule  to  be,  that,  in 
order  that  the  confirmation  may  have  the  force  and  effect  of  a 
patent,  the  description  in  the  inchoate  title,  or  in  the  act  of 
Congress,  must  be  such  as  will  identify  the  land.  If  it  will  fit 
another  place  better,  or  equally  well,  it  is  defective,  and  will 
not  protect  the  holder  who  can  show  no  ori^ual  possession 
against  a  subsequent  location,  made  under  the  authority  of 
X^ongress."     See  also  Lefebvre  v.  Comau,  11  La.  Rep.  321. 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  court 

The  plaintiff  in  error  having  claimed  the  land  in  dispute 
under  an  act  of  Congress,  and' the  construction  of  that  act  by 
the  Supreme  Court  of  Louisiana  having  been  against  the  claim, 
the  case  is  brought  here  under  the  t^^'enty-fifth  section  of  the 
judiciary  acf  of  1789,  to  have  the  opinion  given  in  that  court 
reviewed  by  this  tribunal. 

The  question  presented  is,  whether  or  not  the  cHim  of  Louis 
Liotaud  for  a  tract  of^  land  situated  in  the  Eastern  District  of 
Louisiana  was  confirmed  by  the  act  of  Congress  of  the  11th 
of  May,  1820  (3  Stat  at  Large,  573),  against  anv  claim  to  the 
land  by  the  United  States,  so  that  an  entry  could  not  be  made 
upon  it  in  favor  of  Major-General  Lafayette. 

The  plaintiff  in  error  claims  under  Liotaud.  That  claim  will 
be  found  in  3  American  State  Papers,  Public  Lands,  224. 

It  is,  *'  that  Louis  Liotaud  claims  a  tract  of  land,  situated  in 
the  county  of  Orleans,  on  the  left  bank  of  the  Canal  Caronde- 
let,  leading  to  the  Bayou  St  John,  containing  six  arpents  in 
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front,  and  forty  in  depth,  and  bounded  on  one  side  by  lands 
granted  by  the  Spanish  government  to  Carlos  Guardiola,  and 
on  the  other  side  by  vacant  lands.  This  tract  of  land  is  claim- 
ed by  virtue  of  an  order  of  survey  dated  in  the  year  1802.'* 
This  memorandum  is  found  in  the  report  of  the  commission- 
era  for  ascertaining  and  adjusting  claims  to  land  in  the  eastern 
district  of  the  State  of  Louisiana.  It  was  transmitted  to  Con- 
gress on  the  16th  of  January,  1817,  by  Josiah  Meigs,  the  Gen- 
eral Land  Commissioner.  3  American  State  Papers,  Public 
Lands,  222. 

The  claims  were  divided  into  three  general  classes :  — 

1.  Such  as  stand  confirmed  by  law. 

2.  Those  which  the  register  and  receiver  thought  ought  to 
be  confirmed. 

-  3.  Such  claims  as  in  their  opinion  could  not  be  connrmea 
under  existing  laws. 

The  first  class  comprehended  three  species  of  claims :  — 
1.  Such  as  were  founded  on  complete  titles,  granted  by  the 
French  or  Spanish  governments.  2.  Claims  resting  upon  in- 
complete French  or  Spanish  grants  or  concessions,  warrants,  or 
orders  of  survey,  granted  prior  to  the  20th  of  December,  1803. 
3.  Claims  rejectee!  by  a  former  board  of  commissioners,  merely 
because  the  lands  claimed  were  not  inhabited  on  the  20th  of 
December,  1803. 

Liotaud's  claim  is  put  by  the  register  and  receiver  in  the 
second  species.    3  American  State  Papers,  Public  Lands,  224. 

This  report  was  acted  upon  by  Congress.  It  declared  that 
*'  the  claims  for  lands  within  the  eastern  district  of  the  State  of 
Louisiana,  described  by  the  register  and  receiver  of  the  said 
district,  in  their  report  to  the  Commissioner  of  the  General 
Land-Office,  bearing  date  the  20th  of  November,  1816,  and 
recommended  in  the  said  report  for  confirmation,  be,  and  the 
same  are  hereby,  confirmed  against  any  claim  on  the  part  of  the 
United  States."  Act  of  May  11, 1820,  ch.  87,  §  1  (3  Stat  at 
Large,  573). 

The  register  and  receiver  had  said  in  their  report,  that  all  the 
claims  included  under  the  second  species  of  the  first  class  were 
already  confirmed  by  the  act  of  Congress  of  the  12th  of  April, 
1814.  In  this  they  were  certainly  mistaken,  as  they  were  also 
in  placing  Liotaud's  claim  in  what  was  termed  in  their  report 
the  second  species  of  the  first  class  of  claims. 

The  record  does  not  contain  a  copy  of  the  order  of  survey  in 
favor  of  Liotaud,  mentioned  by  the  register  and  receiver,  dated 
as  they  say  in  the  year  1802.  Nor  is  there  in  it  either  of  those 
documentary  papers,  uniformly  given  by  the  intendants-gen- 
end  of  Spain  when  grants  of  land  were  made.  We  have  not 
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before  tis  either  a  grant  or  order  of  survey  ia  favor  of  Ldotaud. 
Nothing  to  make  the  claim  an  inchoate  right,  opon  which  a 
title  coold  be  enlarged,  in  favor  of  Lfiotand.  Indeed,  we  do  npt 
know  any  thing  from  the  record  aboat  it,  and  all  that  we  do 
know  of  the  claim  is  the  memorandum  of  the  register  and  re- 
ceiver already  recited.  That  discloses  that  the  order  of  survey 
mentioned  had  been  given  after  the  cession  of  Louisiana  by 
his  Majesty  to  the  republic  of  France.  Register  Harper  and 
Receiver  Lawrence  say  in  their  report  that  Liotaud's  claim  is 
founded  on  an  order  of  survey  dated  in  the  year  1802.  Apart 
from  the  consideration  that  the  order  for  a  survey  is  dated  after 
the  time  when  Spain  had  parted  with  her  political  sovereignty 
to  grant  land  in  Louisiana,  there  is  no  proof  of  any  thing  hav- 
ing been  subsequently  done  by  Liotaud,  or  by  any  official  of 
Spain,  to  give  to  Liotaud  even  an  inchoate  equity  to  the  land. 
The  claim,  then,  could  not  be  rightfiilly,  nor  was  it  understand- 
ingly,  put  by  the  remster  and  receiver  uMer  the  second  species 
of  the  first  class  oi  claims  of  incomplete*  French  or  Spanish 
grants  or  concessions,  warrants,  or  orders  of  survey  granted 
prior  to  the  20th  of  December,  1803. 

Liotaud's  claim,  having  been  mistakenly  put  ]vhere  we  find 
it,  it  is  neither  witKin  the  letter  nor  the  intention  of  the  act 
of  the  11th  of  May,  1820,  confirming  titles  to  land  described  by 
the  register  and  receiver.  Congress  meant  to  confirm  claims  to 
land  under  some  documentary  right  from  France  or  Spain,  and 
not  claims  by  persons  without  any  such  proof.  Liotaud's  daimi 
then,  under  which  the  plaintiff  in  error  asserts  his  right,  does 
not  interfere  with  the  patent  for  the  same  land  issued  by  the 
United  States  in  favor  of  Major-General  Lafayette.  It  is  ad- 
mitted in  the  case,  that  the  defendants  in  error  have  acquired 
the  rights  of  General  Lafayette  to  the  lands  in  dispute.  All 
of  us  think  that  there  was  no  error  in  the  judgment  of  the 
Supreme  Court  of  Louisiana,  and  its  judgment  is  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  tiie  rec- 
ord from  the  Supreme  Court  of  the  State  of  Louisiana,  and 
was  argued  by  counsel.  On  consideration  whereof,  it  is  now 
here  ordered  and  adjudged  by  this  court,  that  the  judgment 
of  the  said  Supreme  Court  in  this  cause  be,  and  the  same  is 
hereby,  affirmea,  with  costs. 
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Ambsosb  Lecompte,  Appsllakt,  v.  Tbs  United  States. 

Where  the  petition  for  a  Spanish  eonoenion  was  for  a  tract  of  land  without  anr 
definite  bonndaries,  and  the  petition  was  referred  to  the  soUcitor-general,  witn 
instructions  to  pnt  the  petitioner  in  possession,  if  in  so  doing  no  prejudice  would 
result  to  third  persons,  this  condition  required  some  subsequent  action  of  the  gOT* 
etnment  in  order  to  make  the  grant  absolute. 

A  part  of  the  duty  of  the  solicitor-general  was  to  supenrise  the  severance  of  the 
object  to  be  granted  from  the  royal  domain,  and  apportion  the  extent  of  the  grant 
to  the  means  which  the  petitioner  possessed  towards  carrying  out  the  objects  of  the 
government' 

The  preceding  decisions  oi  this  court  have  established  the  doctrine,  that,  in  order  to 
constitute  a  valid  grant,  there  must  be  a  severance  of  the  property  claimed  from 
the  publie  domain,  either  by  actual  survey  or  by  some  ascertained  limits  or  mode 
of  separation  recoffnixed  bv  a  competent  aothority. 

In  the  present  case,  uie  proof  of  occupation,  settlement,  or  cultivation  is  insufBdent 

This  was  an  appeal  from  the  District  Court  of  the  United 
States  for  the  District  of  Liouisiana. 

Lecompte  claimed  under  D' Artigau  by  a  chain  of  title  which 
it  is  not  necessary  to  set  forth. 

On  the  31st  of  July,  1797,  D' Artigau  presented  the  following 
petition  to  Josi  Maria  Guadiana,  then  lieutenant-governor  and 
civil  and  military  commandant  of  the  post  of  Nacogdoches :  — 

"  Don  Juan  Baptiste  D' Artigau  respecfully  begs  leave  to 
state  to  your  Excellency  that  he  desires  to  establish  a  stock 
farm,  to  raise  horses,  mares,  and  horned  cattle,  at  the  place 
called  Lianacoco,  within  this  jurisdiction ;  for  said  object,  he 
prays  your  Excellency  will  please  grant  him  two  leagues  square 
of  land  at  the  above-mentioned  place,  so  that  in  these  two 
leagues  be  included  or  embraced  the  entire  prairie  of  Lianacoco. 
The  petitioner  solicits  this  grant  for  himself,  his  children,  and 
assigns,  and,  from  your  well-known  sense  of  justice,  he  hopes 
to  obtain  it 

(Signed,)  J.  B.  D^Artioav. 

•»  Nacogdoches,  ^Ut  July,  1797." 

And  on  the  same  day  the  lieutenant-governor  issued  the 
-following  order :  — 

*<  Nacog^dochcs,  315/  July,  1797. 
*^  Let  this  petition  be  handed  to  the  solicitor-general  of  this 

f>lace,  in  order  that  the  petitioner  be  placed  in  possession  of  the 
and  therein  mentioned,  if  in  so  doing  no  prejudice  can  result 
to  any  third  party. 

(Signed,)  Guadiana." 

The  claimant  alleged  that  possession  was  taken  by  the 
grantee,  and  continued  by  those  who  held  under  him  until  the 
conunencement  of  the  suit 
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This  claim  was  twice 'reported  upon  by  the  commissioners 
appointed  by  acts  of  Congress,  once  in  1816,  and  again  in 
1824. 

In  January,  1816,  the  commissioners  reported  (3  American 
State  Papers,  88)  that  Madame  Louise  Porter  filed  with  the 
board  of  commissioners  her  claims,  as  assignee  of  D*  Artigau ; 
also  the  testimony  of  Gaspard  Boudin,  taken  before  the  board, 
that,  about  thirteen  or  fourteen  years  ago,  (viz.  about  1802  or 
1803,)  Madame  Monet  had  possession  of  this  land  in  exchange 
for  another  tract  with  D'Artigau,  and  that  she  put  Jaques,  an 
Englishman,  on  it,  and  that  it  had  been  inhabited  and  culti- 
vated ever  since. 

The  board,  at  page  91,  report,  that  this  tract  is,  with  others 
emanating  from  the  Spanish  authorities  at  Nacogdoches,  west 
of  iiio  Hondo,  in  the  disputed  territory ;  that  they  have  had  no 
means  of  acquiring  satisfactory  informatio|i  of  the  powers  and 
authorities  of  the  Spanish  officers  at  that  place,  and  therefore 
decline  a  decision  upon  those  claims. 

On  the  3d  of  March,  1823,  Congress  passed  an  act  (3  Stat 
at  Large,  756,  ch.  30),  relative  to  claims  in  this  tract  of  coun- 
try, between  the  Rio  Hondo  and  Sabine  River,  called  the  neu- 
tral territory. 

The  first  section  adds  the  country  "  situated  between  the 
Rio  Hondo  and  the  Sabine  River,  within  the  State  of  Louisi- 
ana, and,  previously  to  the  treaty  of  the  22d  of  February,  1819, 
between  the  United  States  and  Spain,  called  the  Neutral 
Territory,"  to  the  district  south  of  Red  River,  requires  the  reg- 
ister and  receiver  to  receive  and  record  all  written  evidences  of 
claims  to  land  in  that  neutral  country, ''  derived  from,  and  is- 
sued by,  the  Spanish  government  of  Texas,  prior  to  the  20th  of 
December,  1803,  according  to  the  regulations  as  to  the  granting 
of  lands,  the  laws  and  ordinances  of  said  government,  and  to 
receive  and  record  all  evidences  of  claim  founded  on  occupa- 
tion, habitation,  and  cultivation,  designating  particularly  the 
time  and  manner  in  which  each  tract  was  occupied,  inhabited, 
or  cultivated,  prior  to,  and  on,  the  22d  day  of  February,  1819| 
and  the  continuance  thereof  subsequent  to  that  time,  with  the 
extent  of  the  improvement  on  each  tract,  and  to  receive  and  re- 
cord such  evidence  as  may  be  produced  touching  the  perform- 
ance of  the  conditions  required  to  be  performed  by  any  holder 
of  any  grant,  concession,  warrant,  or  order  of  survey,  or  other 
written  evidence  of  claim,  and  on  which  the  validity  of  sach 
claim  may  have  depended  under  the  government  from  which  it 
emanated*;  and  to  receive  and  recora  all  evidence  of  fraod  in 
obtaining  or  issuing  the  written  evidence  of  such  daimsi  and 
of  their  abandonment  or  forfeiture." 
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Section  second  required  the  register  and  receiver  to  transmit 
to  the  Secretary  of  the  Treasury  a  record  of  all  the  claims  pre- 
sented, and  the  evidence  appertaining  to  each  claim  ;  the 
claims  to  be  arranged  in  four  classes :  — 

1.  A  specification  of  complete  titles,  transfers,  &c,  where  the 
conditions  have  been  complied  with. 

2.  All  claims  on  written  evidence  not  embraced  in  the  first 
class,  where  the  conditions  on  which  the  perfection  into  com- 
plete titles  depended,  according  to  the  laws  and  ordinances  of 
the  Spanish  government,  are  shown  to  have  been  complied 
with. 

3.  All  >c1aims  founded  on  habitation,  occupation,  or  cultiva- 
tion, previously  to  the  22d  of  February,  1S19,  and  in  the  man- 
ner which  would  have  entitled  the  claimants  to  a  title  under 
the  government  exercising  the  sovereign  power  over  that  tract 
of  country,  and  which  in  their  opinion  ought  to  be  confirmed* 

4.  Tho:*e  claims  which,  in  the  opinion  of  the  register  and  re^ 
ceiver,  ought  not  to  be  confirmed : 

'^  Provided,  that  nothing  contained  in  this  act  shall  be  con- 
sidered as  a  pledge  on  the  part,  of  Congress  to  confirm  any 
daim^hus  reported." 

By  a  supplementary  act,  approved  the  26th  of  May,  1824 
(4  Stat  at  Large,  65,  ch.  182),  the  powers  given,  and  duties  re- 
quired of,  the  register  and  receiver  of  the  land-office  south  of 
Red  River,  in  the  State  of  Louisiana,  by  act  of  the  3d  of 
March,  1823,  ch.  30  (the  act  above  recited),  be  extended  to  all 
that  tract  of  country  called  the  Neutral  Territory,  '*  lying  east 
of  the  present  western  boundary  of  Louisiana,  and  west  of  the 
limits  to  which  the  land  commissioners  have  heretofore  exam- 
ined claims  to  land  in  said  State;  and  in  the  examination  of 
claims  to  land  within  the  aforesaid  limits,  the  register  and  re- 
ceiver shall  in  all  respects  be  governed  by  the  provisions  of  said 
act" 

In  November,  1824,  these  commissioners  made  a  report, 
which  was  communicated  to  the  Senate  by  the  Secretary  of 
the  Treasury,  on  the  31st  of  January,  1825.  (4  American  State 
Papers,  69,  claim  230.) 

This  report  shows  the  powers,  customs,  and  usages  of  the 
lieutenant-governors*  and  commandants  of  the  Spanish  Province 
of  Texas  to  grant  lands  as  far  back  as  1792 ;  then  special  in- 
structions came,  which  were  deposited  among  the  public  rec- 
ords ;  they  were  not  limited  to  any  specific  quantity,  but  it 
wa»  their  duty  to  apportion  the  quantity  to  the  circumstances 
of  the  individuals  asking  concessions;  ^to  proportion  their 
g^nts  to  the  property,  force,  stock,  and  merit  of  the  individual 
asking  the  grant'' 
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"  The  procurador  del  comun  was  the  officer  appointed  -to 
make  inquiry,  put  the  petitioner  in  possession  of  the  land 
prayed  for,  and  execute  ,the  lieutenant-governor's  and  com- 
mandant's orders  relative  to  the  premises." 

The  lieutenant-governors  and  commandants  of  Nacogdoches, 
were  "  not  limited  in  the  granting  of  lands  to  any  specific' 
quantity,  but  it  was  their  duty  to  proportion  the  extent  of  the 
gl^ants  to  the  circumstances  of  the  individual  claiming  them, 
and  to  that  effect  the  procurador  del  coniuny  named  to  put 
the  party  in  possession,  inquired  intp  the  merits  and  circum- 
stances of  the  applicant ;  and  if  the  grant  was  for  a  stock  fann, 
it  was  customary  to  extend  the  concession  to  two,  three,  and 
four  leagues  square,  according  to  the  wants  and  merits  of  the 
claimant" 

*^  All  grants  signed  and  confirmed  by  the  lieutenant-governor 
or  commandant,  executed  in  due  form,  were  considered  as  vest- 
ing a  complete  title  in  the  claimant,  without  any  further  pro- 
cess, and  were  recognized  as  such  by  the  Governor  of  the 
Province,  particularly  by  Governor  Salcedo  in  1810,  when  at 
Nacogdoches  making  his  provincial  visit" 

"  The  limits  of  the  late  Neutral  Territory,  as  considered  by 
ancient  authorities  of  Texas  and  Louisiana,  comprehended  all 
that  country  lying  east  of  the  Sabine,  west  of  the  branch  of 
Red  River  called  Old  River,  southwest  of  Arroyo  Hondo,  and 
south  of  Red  River,  to  the  northwestern  boundary  of  the  State 
of  Louisiana." 

"  The  inhabitantsof  the  Neutral  Territory  were  recognized  as 
belonging  to  the  jurisdiction  of  Nacogdoches ;  and  the  Spanish 
authorities  considered  their  right  of  civil  jurisdiction  not  taken 
away  by  the  arrangement  between  General  Wilkinson  and 
Governor  Herrera  in  the  year  1806 ;  yet  it  was  seldom  exer- 
cised or  enforced." 

"  The  public  archives  and  records  of  the  jurisdiction  of  Na- 
cogdoches are  not  at  that  place  at  present ;  they  were  removed 
and  carried  off  by  John  Jose  Montero,  in  1812,  then  command- 
ing at  Nacogdoches,  when  he  abandoned  that  place,"  — "  and 
were  destroyed  at  San  Antonio,  where  said  Montero  carried 
them." 

Such  is  the  substance  of  the  testimony  taken  by  the  com- 
missioners, and  reported  more  at  large  in  that  volume,  pp.  34, 
35,  and  36. 

At  page  69.  claim  230,  the  commissioners  report  the  claim 
of  John  Baptiste  Lecompte,  lying  in  the  Neutral  Territory, 
founded  on  the  concession  to  D'Artigau,  before  set  forth,  cofl- 
taining,  by  the  plat  and  survey  by  Joseph  Irwin,  a  deputy  sur- 
veyor of  the  United  States  in  1813,  and  filed  with  the  claim. 
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two  leagues  square,  or  23,507  acres ;  which  concession  "  was 
signed  by  the  commandant  of  Nacogdoches,  dated  31st  July, 
1797,  in  favor  of  Jean  Baptiste  D'Artigau  for  the  land  claimed, 
ta^nsferred   by  said  D'Artigau   to    Marie    Louise  Lecompte, 

Dame  Porter,  by  act  of  exchange,  dated ,  and  by  said 

Dame  Porter  transferred  to  the  claimant  by  act  of  sale,  dated 
the  19th  of  June,  1813 ;  claimed  also  in  virtue  of  habitation, 
occupation,  and  cultivation  for  more  than  thirty-three  years." 

The  claim  is  further  supported  by  the  following  testimony, 
taken  before  the  board :  — 

^  Gaspard  Boudin  :  That  the  land  has  been  constantly  and 
uninterruptedly  inhabited, 'occupied,  and  cultivated  by  those 
under  whom  the  claimant,  J.  B.  Lecompte,  holds,  by  the 
claimant,  and  for  his  use  by  others,  for  more  than  thirty-three 
years  preceding  this  date."  (That  is,  preceding  thfs  sitting  of 
the  commissioners.^ 

"  We  are  of  opinion  this  claim  ought  to  be  confirmed,  and 
in  the  abstract  have  classed  it  with  claims  of  second  class." 
(Viz.  incomplete  grants,  "  where  the  conditions  on  which  the 
perfection  thereof  into  complete  titles  may  have  depended,  ac- 
cording to  the  laws  and  ordinances  of  the  Spanish  government, 
are  shown  to  have  been  complied  with.") 

In  May,  1S46,  Lecompte  filed  his  petition  in  the  District 
Ck>urt  of  the  United  States  (under  the  act  of  Congress  of 
1844  so  often  spoken  of),  setting  forth  the  grants  the  order 
of  survey,  possession  under  it,  and  a  deduction  of  title  from 
D'Artigau  to  the  petitioner.  An  answer  was  filed  by  Mr. 
Downe,  District  Attorney  of  the  United  States,  denying  gen- 
erally all  the  facts  and  allegations  of  the  petition.  Afterwards, 
by  leave  of  the  court,  the  following  supplemental  petition  was 
filed:  — 

**  The  supplemental  petition  of  Ambrose  Lecompte,  the 
plaintiff  in  the  above-entitled  suit,  with  respect  represents,  that 
the  warrant  and  order  of  survey  and  grant  legally  made  and 
issued  to  J.  B.  D'Artigau  as  aforesaid,  in  the  original  petition, 
was  such  as  might  and  could  have  been  perfected  into  a  com- 
plete title  under  the  laws,  usages,  and  customs  of  Spain,  had 
not  the  sovereignty  of  the  country  been  changed ;  that  the 
same  was  secured  bv  treaty  stipulations,  and  was  and  is  good 
and  valid  under  the  law  of  nations,  and  by  the  several  acts  of 
Congress." 

Much  testjmonv  was  taken,  which  cannot  very  well  be  con- 
densed, and  in  November,  1347,  the  cause  came  on  for  trial, 
when  the  court  pronounced  the  following  judgment:  — 

^  The  court  having  taken  this  cause  under  advisement,  and 
having  maturely  considered  the  s^me,  and  it  appearing  that 
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the  petitioner  has  not  sustained,  by  the  evidence  offered,  the 
validity  of  his  daim  against  the  United  States  to  the  land  set 
forth  in  his  petition,  it  is  therefore  ordered,  adjudged,  and  de- 
creed, that  the  suit  be  dismissed  at  the  cost  of  the  plaintiff. 
"  Judgment  rendered  22d  November,  1847. 
"  Judgment  signed  15th  December,  1847. 

(Signed,)  Theo.  H.  McCaleb^  [seal.] 

U.  &  Judged 

Lecompte  appealed  to  this  court. 

The  case  was  argued  bv  Mr^  Critlenden  (Attorney-General)i 
for  the  United  States.  No  counsel  appeared  for  the  appellant, 
but  the  redptt*  contained  the  following  note  of  authorities  filed 
by  the  counsel  for  the  petitioner  in  the  District  Court 

Note  of  Authorities,  filed  October  26/A,  1847. 
"  Ambrose  Lecompte  v.  The   United  States. 

''  The  plaintiff  in  this  case  claims  four  leagues  of  land  at  a 
place  called  Lianacoco,  in  the  late  Neutral  Territory,  by  virtue 
of  a  grant  executed  by  Guadiana,  commandant  of  the  post  of 
Nacogdoches,  in  favor, of  J.  B.  D'Artigau,  who  transferred  the 
same  to  Marie  Louise  Lecompte,  Dame  Porter,  from  whom 
plaintiff  acquired  titl-.. 

"  1st.  The  original  title  of  the  plaintiff  is  inchoate,  but  is 
such  as  under  the  court  of  Spain  would  have  ripened  into  a 

?erfect  title,  and  should  therefore  be  confirmed.    Delassus  v. 
Jnit^d  States,  9  Peters,  129,  134 ;  Land  Laws,  ed.  1828,  pp. 
632,  548,  843. 

"  2d.  The  grant  in  question  has  by  its  terms  a  special  loca- 
tion, to  wit,  sb  as  to  include  the  whole  of  the  Prairie  Lianacoco. 
10  Peters,  340.  Query,  Was  not  this  claim  confirmed  to  the 
extent  of  one  league  by  the  act  of  Congress  of  the  12th  of 
April,  1814  (Land  Laws,  ed.  1828,  p.  651),  and  the  act  of  the 
29th  of  April,  1816  (p.  701)  ?  3  Howard,  788. 

"  3d.  Inchoate  titles  were  transferable.  Chouteau'/s  Heirs  v. 
United  States,  9  Peters,  144.  Transfers  of  land  could  be  made 
by  parol  under  the  Spanish  law,  and  parol  proof  of  such  transfer 
is  therefore  admissible.  Sanchez  v.  Gonzales,  11  Martin,  207; 
Gonzales  v.  Sanchez,  4  Ibid.  N.  S.  657 ;  Le  Blanc  i>.  Viator,  6 
Ibid.  N.  S.  257;  Maes  v.  Gillard's  Heirs,  7  Ibid.  N.  S.  317; 
Ducrest's  Heirs  v.  Bijeau's  Estate,  8  Ibid,  N.  S.  197 ;  Saoket  v. 
Hooper,  3  La.  Rep.  107. 

"  See  generally  in  this  case  *  extracts  from  the  code  of  Span- 
ish laws,'  Appen(}ix  Land  Laws,  ed.  1828,  p.  967 ;  extract  of  the 
report  of  Valentine  Ring  &  Co.,  Appendix  Land  Laws,  1039. 
(Signed,)  P.  A.  Mokse,  Plaintiff's  Attorney^' 
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3/Br.  CriUendenj  for  the  United  States. 

This  claim  originated  in  ITS?,  when  Spain  held  undisputed 
domain  and  jurisdiction  of  the  whole  territory  between  the 
Bio  Hondo  and  the  Sabine  Biver.  The  dispute  about  the  dp- 
main  and  jurisdiction  arose  after  the  UnitM  States  acquired 
Louisiana  from  France,  under  the  act  of  retrocession  of  Louisi- 
ana by  Spain  to  France.  Spain  denied  that  Louisiana  in- 
cluded the  territory  between  the  Rio  Hondo  and  the  Sabine 
Kver.  The  controver^  about  this  territory  was  adjusted  by 
the  treaty  between  the  United  States  and  Sp^  in  1819,  which 
contained  the  provisions  before  mentioned  m  reference  to  pri- 
vate rights  and  interests  derived  from  the  lawful  authorities  of 
Spain  before  the  24th  of  January,  1818. 

The  following  objections  to  this  claim  are  apparent : — 

L  It  does  not  appear  that  lyArtiffau  ever  handed  his  peti- 
tion, with  the  indprsement  thereon  by  Ghiadiana,  to  the  prO' 
curadar  del  coimm,  as  required  by  the  order  of  Guadiana,  and 
by  the  laws,  customs,  and  usages  of  Spain ;  and  the  pracurador 
del  camun  never  did  inquire  into  ^  the  property,  force,  stock, 
and  merit"  of  D'Artigau,  nor  proportion  nor  apportion  to  him, 
nor  put  him  in  possession  of,  any  part  of  the  land  petition^ 
for ;  which  action  by  the  procuradar  del  camun  was  a  condition 
precedent  and  indispensable  to  the  validity  of  the  daim. 

IL  There  is  no  proof  that  D*  Artigau  ever  had  possession  of 
a  isingle  arpent,  or  ever  farmed,  cmtivated,  or  improved  any 
part  of  the  land  petitioned  for,  or  did,  or  CAUsed  to  be  done,  any 
act  whereby  to  acquire  to  himself  in  private  tight,  as  severed 
from  the  public  domain>  any  definite  quantity,  or  any  sp6)cific 
tract,  of  land. 

Ill  The  I*rairie  Lianacoco  ^as  represented  on  the  plot  ex- 
hibited as  document  No.  10^  is  in  length  about  twelve  hun- 
dred and  forty  perches,  and  m  average  width  about  two  hun- 
dred and  four  perches,  in  area  not  exceeding  sixteen  hundred 
American  acres ;  but  the  quantity  claimed  is  to  the  amount  of 
23,705  American  acres,  equal  to  27,777  superficial  arpents  of 
Spanish  measure.  Such  beinff  the  area  of  the  prairie,  it  was 
uncertain  whether  the  procurator  del  comufij  upon  an  examina- 
tion as  to  "  the  property,  force,  stock,  and  merit**  of  D'Artigau, 
would  have  put  him  in  possession  of  the  whole  of  the  prairie, 
and  if  not  ot  the  whole,  of  what  part  And  ab  to  the  quantity 
of  two  leagues  square,  including  the  prairie,  the  locality  thereof 
was  uncertain  and  vague,  especially  requiring  the  official  act 
of  the  pracurador  del  camun  to  give  the  claim  a  6xed  locality, 
a  precise  certainty,  so  that  the  adjacent  residuum  might  be 
known  as  subject  to  be  granted  to  others. 

The  surveys  Which  might  be  made  of  two  leagues  square 
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about  and  including  this  prairie  are  various  and  indefinite. 
Of  squares,  each  side  measuring  four  hundred  and  eighty-five 
chains  (of  four  poles  each),  one  might  be  made  barely  includ- 
ing  the  east  end  of  the  prairie  at  the  middle  of  that  eastern 
boundary,  and  extending  due  west;  a  second  might  be  made 
including  the  west  end  of  the  prairie,  at  the  middle  of  that  west- 
ern boundary,  and  extending  due  east ;  a  third  might  be  made 
including  the  points  midway  between  the  eastern  and  western 
ends  of  the  prairie,  within  and  at  the  middle  of  the  southern 
boundary,  and  extending  due  north ;  a  fourth  might  be  made 
including  the  point  midway  between  the  eastern  and  western 
ends  of  the  prairie,  at  and  within  the  middle  of  the  southern 
boundary,  and  extending  due  south ;  a  fifth,  as  represented  on 
plat  exhibited,  document  10,  beginning  at  the  point  A,  near  the 
western  end  of  the  prairie,  thence  south  fifty  degrees  east,  204 
four-pole  chains ;  thence .  north  forty  degrees  east,  484  chains ; 
thence  north  fifty  degrees  west,  485  chains ;  thence  south  forty 
degrees  west,  4frl  chains ;  thence  south  fifty  degrees  east,  281 
chains,  to  the  beginning;  all  and  every  one  to  include  the 
whole  of  the  Prairie  Lianacoco,  yet  including  very  different 
lands  outside  of  the  prairie.  ''Square  £.;ures,  varying  frpm  the 
cardinal  points  of  the  compass,  and  including  the  prairie  nearer 
or  more  remote  from  this  angle  or  that,  might  be  multiplied  at 
pleasure,  each  one  answering  as  fully  and  as  perfectly  as  any 
other  to  the^  prayer  of  D* Artigau's  petition,  "  so  that  in  these 
two  leagues  be  included  or  embraced  the  entire  prairie  of  Li- 
anacoco." 

This  wandering  uncertainty  in  the  petition  and  order  there- 
on made  to  the  procurador  del  comun  would  Keep  in  suspense 
more  than  one  hundred  thousand  acres  around  the  prairie,  as 
subject  to  be  surveyed  for  D^Artigau,  until  the  procurador 
del  coniun  had  exercised  his  functions  and  performed  his  duty, 
in  giving  a  precise  quantity  and  definite  locality  by  a  survey  of 
the  land,  and  putting  IVArtigau  in  possession  according  to  the 
metes  and  bounds  of  the  survey.  This  uncertainty  illustrates 
the  propriety  of  Guadiana^s  order  to  the  procurador  del  comu% 
'  and  the  necessity,  that  he  should  have  performed  his  duty  be- 
fore D' Artigau  could  have  had  a  valid  right  and  interest  in  any 
defined  quantity,  or  in  any  fixed  location  of  land. 

IV.  The  document  No.  10,  exhibited  by  complainant,  which 
he  has  called  a  survey  made  ^  by  the  proper  authority  under 
the  government  of  the  United  States,"  is  not  entitled  to  any 
such  appellation,  nor  to  any  legal  effect  or  consequence. 

The  claimant  at  whose  request  Erwin  made  that  survev  and 
plat  is  not  stated ;  it  does  not  profess  to  have  l>een.  made  by 
virtue  of  any  warrant,  order  of  survey,  or  legal  authority ;  it  is 
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not  an  official  paper;  it  was  never  retorned  by  him  to  any 
office  as  an  official  act  done  by  one  lawfully  deputed  to  do  the 
act ;  it  baa  never  been  acknowledged  by  the  government  of  the 
United  States,  or  by  Spainy  as  an  official  act  or  authorized 
survey.  Erwin  had  no  autboritv  from  or  under  the  govern- 
ment of  the  United  States  to  make  the  survey ;  it  does  not  ap- 
pear whose  deputy  Erwin  was;  it  does  not  appear  by  any  evi- 
dence in  the  cause  that  Erwin  was  even  in  the  employ  of  the 
United  States  as  a  deputy  surveyor ;  certainly  he  was  not  au- 
thorized to  make  surveys  upon  Spanish  concessions. 

That  document  cannot  be  regarded  in  any' other  light  than 
as  a  private,  unofficial  act,  done  by  Erwin  at  the  request  of 
some  private  person,  whose  name  he  has  not  given,  and.  for 
what  purpose  he  has  not  stated. 

V.  There  is  no  legal  evidence  to  show  that  D^Artigau  ever 
agreed  to  transfer,  or  did  transfer,  his  claim  to  Marie  Louise 
I^compte,  Madame  Monet,  Dame  Porter ;  the  proof  relied  on 
in  that  respect  is  totally  defective  as  to  time,  place,  circum- 
stance, and  competency.  lyArtigi^u  had  not  a  transferable  in- 
terest ;  there  is  no  evidenoe  to  prove  that  Marie  Louise  Le- 
oompte.  Dame  Porter,  ever  was  accepted  or  acknowledsed  by 
the  authorities  of  Spain  as  the  assignee  of  D*  Artigau ;  the  prth 
cmrador  del  camun  never  examined  into  her  "  property,  force, 
stock,  and'merit,"  nor  (Mroportioned  the  quantity  of  land  which 
she  should  have  as  assignee  of  D'Artigau,  nor  was  she  ac- 
cepted in  the  place  and  stead  of  D'Artigau. 

V  L  How  much  land  was  improved,  cultivated,  fenced,  and 
actually  occupied  by  Marie  Lomse  Lecompte,  Dame  Porter^  or 
by  those  claiming  under  her,  does  not  appear ;  and  mere  pos- 
session cannot  be  allowed  to  give  right  and  title  against  the 
government  of  Spain  or  of  the  United  States. 

Eecopilacion  (Whites),  p:  83,  "  Of  the  Capacity  of  the 
Thing,"  and  pp.  85,  86,  ^  Of  Time  Immemorial  as  necessary 
to  prescribe." 

ViL  This  claim  is  not  valid  by  the  laws  of  Spain,  is  not 
protected  by  the  treaty  of  1819,  nor  by  the  law  of  nations. 
The  condition  annexed  by  the  laws  of  Spain  to  the  order  and 
concession  of  Guadiana  was  never  fulfilled.  This  is  an  attempt 
by  Marie  Louise  Lecompte  and  the  complainant  to  set  ud  the 
derelict  abandoned  claim  of  D'Artigau,  who  died  in  1799  or 
1800,  without  having  presented  the  order  of  Guadiana  to  the 
procwradof  del  camun^  without  having  acquired  any  valid  right 
or  title  to  an  acre  of  the  land  alluded  to  in  his  petition. 

VIIL  This  claim  is  invalid  according  to  the  principle  settled 
by  this  court  in  the  cases  of  U.  States  v.  King,  3  Howard,  786, 
787;  U.  States  >.  Forbes,  15  Peters,  183,  184;  Buyck  t?.  U. 
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States,  15  Peters,  225 ;  O'Hara  v.  U.  States,  16  Peters,  281, 
288/,  U.  States  v.  Delespine,  15  Peters,  3^4,  335 ;  U.  States  v. 
Miranda,  16  Peters,  160, 161. 

Thio  conrt  cannot  know  what  quantity  of  land  the  procuror 
dor  del  comun  would  or  ought  to  have  assigned  to  D'Artigaa 
if  he  had  presented  Guadiana's  order,  nor  the  local  identity 
which  he  would  have  given.  The  courts  of  the  United  States 
cannot  relieve  against  such  a  palpable  neglect  of  the  claimant, 
sucli  a  primitive  uncertainty  as  to  the  quantity  of  land,  and 
such  a  radical  defect  of  specialty. 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court 
This  is  an  appeal  from  a  decree  of  the  District  Court  of  the 
United  States  for  the  Dis^ict  of  Louisiana,  pronounced  on  the 
22d  of  November,  1847,  dismissing  the  petition  of  the  appel- 
lant, filed  under  authority  of  the  act  of  Congress  of  June  17th, 
1844,  and  by  which  was  claimed  of  the  United  States  a  tract 
of  land  situated  in  Louisiana  of  four  square  superficial  leagues, 
or  about  23,705  American  acres. 

The  appellant,  as  the  heir  of  Marie  Louise  Lecompte  {a\ao 
styled  Dame  Porter  and  Madame  Monet),  and  as  heir  ol  bis 
late  father,  Jean  Baptiste  Lecompte,  bases  his  claim  upon  the 
following  statements.  He  asserts  that  on  the  31st  of  July, 
1797,  one  Jean  Baptiste  D'Artigau,  then  an  inhabitant  of  Na- 
cogdoches, presented  his  petition  to  Jos6  Maria  Guadiana,  then 
lieutenant-governor  and  military  commandant  of  the  post  of 
Nacogdoches,  asking  for  a  grant  of  two  leagues  square,  to  in- 
clude the  whole  of  the  Prairie  Lianacoco,  which  prairie  should 
(as  the  petition  to  the  District  Court  represents)  be  the  centre 
of  the  said  grant;  that  on  the  same  day  Guadiana  did  grant, 
and  issue  his  order  of  survey  to  the  proper  officer  to  put  the 
petitioner  D'Artigau  in  possession,  without  prejudice  to  third 
persons;  and  that  D'Artigau  took  immediate  possession  of  the 
above-described  lands,  and  continued  to  possess,  inhabit,  and 
cultivate  the  same,  until  he  transferred  them  by  an  act  of  ex- 
change to  Marie  Louise  Lecompte. .  The  petitioner  next 
states,  that.Marie  Louise  Lecompte  transferred  the  above-de- 
scribed tract  of  land  to  Jean  Baptiste  Lecompte,  the  father  of 
the  petitioner;  that  there  is  no  one  residing  upon  the  land  in 
question  except  one  person,  who  holds  under  the  petitioner ; 
^at  no  person  other  than  the  petitioner  clailps  any  part  of  the 
land ;  and  that  the  United.  States  have  never  to  his  knowledge 
sold  any  part  thereof.  Such  are  substantially  the  averments 
on  .which  the  plaintiff  has  placed  his  claim,  and  we  will  pro- 
ceed to  examine  how  far,  either  intrinsically,  or  as  sustained 
.by  onyVevidence  adduced  in  their  support,  they  entitled  the 
plaiAtifF  to  the  establishment  of  th^t  claim. 
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In  considering  this  petitioa  of  the  appellant,  the  circam* 
stance  which  first  strikes  the  attention  is  the  extreme  va^e- 
ness  of  its  statements,  and  indeed  its  entire  omission  of  mets 
which  on  the  slightest  view  would  appear  indispensable  to 
give  validity  to  this  claim.  Thos,  after  setting  ^brth  the  con- 
cession, and  an  order  to  the  proper  officer  to  cause  a  survey  in 
order  to  put  the  petitioner  in  possession  according  to  survey, 
and  with  due  regard  to  the  rights  of  others,  omitti^  any  and 
every  fact  or  circumstance  tending  to  show  a  compliance  with 
these  directions,  and  the  security  they  were  designed  to  extend 
either  to  ihe  government  t>r  to  individuals,  it  is  said  that  D* Ar- 
tigau  took  possession,  and  held  the  land  until  he  transferred  it 
to  another.  This  vagueness  and  this  omission  in  the  state- 
ments in  the  petition  are  b v  no  means  immaterial,  inasmuch 
as,  if  permitted,  they  would  in  effect  dispense  with  all  compli- 
ance with  the.  express  orders  of  the  granting  power,  and  the 
terms  it  had  annexed  to  its  bounty ;  would  dispense  also  with 
what*  has  ever  been  deemed  indispensable, — some  act  or  recog- 
nition showing  the  separation  of  the  subject  granted  from  the 
royal  domain.  And  in  truth  the  statement  in  the  petition  of 
the  appellant  is  not  consistent  with,  but  in  terms  as  well  as  in 
effect  conflicts  with  the  order  of  Guadiana,  the  Spanish  com- 
mandant, as  filed  in  support  of  the  appellants  claim.  The 
language  of  the  Spanish  commandant  is  as  follows :  ^  Let 
this  petition  be  handed  to  the  solicitor-general  of  this,  place,  in 
order  that  the  petitioner  be  placed  in  possession  of  the  land 
therein  mentioned,  if  in  so  doirig  no  prejudice  can  result  to  third 
persons."  Can  this  language  be  correctly  construed  to  signify 
an  absolute,  unconditional  grant  of  any  specific  land  or  other 
thing,  -r-  such  a  grant  as  put  an  end  to,  or  denied,  th^  superior 
revising  authdri^  and  auty  of  the  government  to  take  care 
both  of  the  rights  ol  the  crown  and  of  individuals  ?  So  far 
from  it,  the  autbprity  of  the  government  in  relation  to  both 
are  here  expressly  reserved.  There  is  nowhere  in  this  record 
to  be  found  a  scintilla  of  proof,  that  this  order,  or  the  petition 
on  which  it  was  foimded,  was  ever  presented  to  the  solicitor- 
general,  or  that  any  act  was  performed  by  any  functionary  of 
the  government  severing  the  land  from  the  public  domain,  or 
putting  the  petitioner  D*  Artigau,  or  any  other  person,  in  posses- 
sion of  any  specific  land,  so  that  a  boundary  or  limit  could  be 
defined  by  possession.  There  is  in  fact  no  proof  that  D' Arti- 
gau  took  possession  of  anv  thing  certain  or  specific,  or  had  a 
right  to  possess  himself  of  any  thing  specific. 

Again,  there  seems  to  be  all  attempt,  by  the  statenient  in 
the  petition  to  the  District  Court,  to  give  a  definiteness  to 
the  claim  or  the  right  by  possession,  which  the  language  oi 
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Ae  concession  by  no  means  warrants.  Thus  it  is  said  in 
the  petition,  that  the  application  of  IVArtiffaa  prayed  foi  a 
grant  of  which  the  Prairie  Lianacoco  should  be  the  centre. 
There  is.no  snc^  language  in  the  application  presented  to  the 
Spanish  commandant  That  application  asked  for  a  grant 
which  might  include  the  prairie  above  named,  but  in  what 
part  of  the  grant,  whether  in  relation  to  the  centre  or  to  any 
of  its  exterior  boundaries,  neither  in  the  prayer  to  the  Spanish 
authorities,  nor  in  the  order  which  followed,  can  any  reference 
whatsoever  be  found. 

The  importance  of  the  omission  to  aver  and  to  prove  a  de- 
livery of  the  order  of  Gkiadiana,  the  Spanish  commandant,  to 
the  procuradar  dUl  comuHj  or  solicitor-general,  and  the  action  of 
the  latter  upon  that  order,  is  shown  in  another  point  of  view. 
In  the  report  of  the  commissioners  for  the  settiement  of  land 
claims  in  Louisiana,  dated  November,  1824  (4  American 
State  Papers,  34,  35,  and  69),  the  following  regulations  ant 
given  as  those  prescribed  for  the  Spanish  officers,  and  prao* 
tised  upon  by  them  in  makhiff  grants  for  lands  in  the  dis- 
trict ot  Nacogdoches :  ^  The  Ueutenant-govemors  and  com- 
mandants of  Nacogdoches  were  not  limit^,  in  the  granting  of 
lands,  to  any  specific  quantity,  but  it  was  their  duty  to  propor- 
tion tiie  extent  of  the  grants  to  the  circumstances  of  the  indi- 
vidual claiming  them,  and  to  that  effect  the  procurador  del 
eomun  named  to  put  the  party  in  possession  inquired  into  the 
merits  and  circumstances  of  the  applicant ;  and  if  the  grant 
was  for  a  stock  farm,  it  was  customary  to  extend  the  conces- 
sion to  two,  three,  and  four  leagues  square,  according  to  the 
wants  and  merits  of  the  claimants.  The  procurador  del  camun 
was  the  officer  appointed  to  make  inquiry,  put  the  petitioner 
in  possession  of  the  land  pmyed  for,  and  execute  the  lieutenant- 

S^veraor's  and  commandant's  orders  relative  to  the  premises." 
uch,  we  are  told,  were  the  functions,  and  duties  of  the  procuror 
dor  or  solicitor-general  relative  to  grants  of  land  in  this  db- 
trict  It  was  he  who  was  to  supervise  the  severance  of  the  ob- 
ject to  be  granted  from  the  royal  domain,  to  give  it  form  and 
extent,  either  by  designating  ascertained  and  notorious  limits 
and  boundaries,  or  by  directing  an  actual  survey,  and  by  re- 
porting the  proceedings  he  may  have  directed,  fbr  the  sanction 
of  his  superior.  The  applicability  of  the  functioqii  and  duties 
of  this  officer  to  the  case  before  us  is  evinced  by  reference  to 
the  character  of  this  application  to  the  government.  This  was 
not  a  pmyer  for  an  ordinary  portion  of  land  for  cultivation,  but 
an  application  for  a  wide  extent  of  territory ;  such  an  extent  as 
would  be  pro^r  or  requisite  only  upon  the  supposition  of  its 
necessity  for  the  occupation  of  a  l6u*ge  stock  and  a  numerous 
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force.  The  petitioner  avows  his  intention  of  ndsing  hones, 
mares,  and  homed  cattle,  a  purpose  requiring  an  extensive 
range,  if  earned  into  effect  in  gooa  faith.  .  It  becamts,  tberefcne, 
peculiarly  proper  to  inquire  into  the  ineans  of  the  applicant, 
and  into  the  probabilities  of  his  executing  his  proffered  inten- 
tions ;  as  it  would  be  highly  detrimental  to  the  Province  to  per- 
mit an  iindividnal  to  retain  a  large  and  useless  extent  of  unset- 
tied  land,  and  unjust  to  other  settlers  to  permit  such  individual, 
under  a  ^alse  suggestion,  to  acquire  an  extensive  property  for 
the  mere  purposes  of  speculation.  Hence  it  wa^,  no  dOubt, 
that  the  order  of  the  commandant  of  even  oate  with  the  peti- 
tion was  issued,  sending  the  petition  to  the  officer  who  was  to 
judge  of  its  propriety,  and  without  whose  direction  there  could 
be  neither  a  severance  of  the  land  from  the  royal  domain,  nor 
regular  legitimate  possession  in  any  one. 

These  conclusions  are  in  strict  accordance  with  the  numerous 
•decisions  in  this  court,  which  insist  on  the  necessity  for  the  sev- 
erance of  the  property  claimed  from  the  public  domain,  either 
by  actual  survey  or  by  some  ascertained  limits  or  mode  of  sep- 
aration recognized  by  a  competent  authority.  The  decisions 
just  referred  to,  it  would  be  tedious  t6  cite  in  detiuL  in  this 
place ;  their  effect,  however,  may  be  seen  in  the  following  per- 
spicuous summary,  made  by  the  Chief  Justice  in  the  case  of 
the  United  States  v.  King  et  al.,  in  3  Howard,  786,  787,  in 
which  he  says,  speaking  of  the  documentary  evidence  in  that 
case  :  **  The  instruments  themselves  contain  no  lines  or  boun- 
daries whereby  any  definite  and  specific  parcel  ef  land  was 
severed  from  the  public  domain ;  and  it  has  been  settled  by  re- 
peated decisions  in  this  court,  and  in  cases,  too,  where  the  in- 
strument contained  clear  words  of  grant,  that  if  the  desdiription 
was  vague  and  indefinite,  as  in  the  case  before  us,  and  there 
was  no  official  survey  to  give  a  certain  location,  it  could  create 
no  right  of  private  propertv  in  any  particular  parcel  of  land, 
which  could  be  maintaineain  a  court  of  justice.  It  was  so 
held  in  the  cases  in  15  Peters,  184,  215,  275,  319,  and  in  16 
Peters,  159, 160.  After  such  repeated  decisions  upon  the  sub- 
ject, all  affirming  the  same  doctrine,  the  question  cannot  be 
considered  as  an  open  one  in  this  court  The  land  claimed 
was  not  severed  from  the  public  domain  by  the  Spanish  au- 
thorities, and  set  apart  as  private  property,  and  consequentiy 
it  passed  to  the  United  States  by  the  treaty  which  ceded  to 
them  all  the  public  and  unappropriated  lands." 

They  accord  likewise  with  the  decisions  of  the  Supreme  Ck>urt 
of  Louisiana  as  reported  in  iB  Martin,  637,  and  in  5  Martin's 
New  Series,  110,  in  the  former  of  which  cases  the  court  say : 
^  There  is  nt>  order  of  survey ;  no  decree  of  any  Irind  is  given 
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by  the  intendant  or  his  representatiye.  The  application  stands 
unanswered.  Now  snpposing  the  parties  to  be  in  the  situation 
id  which  they  were  before  the  relinquishment  of  the  rights  of 
tiie  United  States,  would  the  plaintiff  be  able  to  qect  tne  pos- 
sessor of  the  land  with  such  a  paper,  -*  a  paper  which  is  the  act 
of  the  partj^  alone,  and  bears  not  the  slightest  intimation  of  the 
grantoi^s  pleasure  ?  ^  And  in  the  latter  case  the  court  held, 
*^that  a  permission  to  settie,  obtained  on  a  requite^  but  not  fol- 
lowed by  an  actual  setUement,  did  not  give  a  right  superior  to 
tiiat  resulting  from  an  actual  settlement  without  permission,  or, 
ia  other  woras,  from  a  naked  possession."  And  in  the  case  of 
Blanc  V.  Lafayette,  decided  dnrins;  the  present  term,  the  person 
from  whom  the  appellant  deduced  his  titie  had  upon  a  petition 
to  the  Spanish  intendant  obtained  an  order  'to  the  surveyor- 
general  to  lay  off  the  land.  No  report  was  alleged  or  proved 
to  have  been  returned  by  the  surveyor-general  upon  tiie  pe- 
tition ;  and  although  this  claim  was  favorably  reported  upon 
by  the  commissioners,  and  although  it  was  insisted  upon  as 
having  been  confirmed  by  act  of  Congress  of  1814,  connrming 
a  particular  class  of  incomplete  French  and  Spanbh  grants, 
concessions,  warrants  of  survey,  having  a  special  and  definite 
location,  yet  as  this  order  to  survey  had  not  been  executed,  and 
as  the  claim  was  not  sustained  by  certain  and  defiMite  bounda- 
ries, nor  by  proof  of  certain  and  full  possession,  the  Supreme 
Coi»t-of  Louisiana  decided,  notwithstanding  a  recommenda- 
tion by  the  commissioners  and  the  act  of  Con^ss  of  1814, 
that,  there  being  no  survey  and  no  definite  location  or  descrip- 
tion by  possession,  such  as  could  create  a  specific  right  or  title 
under  the  Spanish  authorities,  the  recommendation  of  the  com- 
missioners and  the  act  of  Ck)ngress  did  not  cure  these  radical 
defects,  nor  confirm  a  title  so  wholly  undefined,  and  deduced 
frmn  so  defective  an  origin.  The  opinion  of  the  court  of 
Louisiana  has  met  the  approbation  of  this  court,  who  have 
again  ratified  the  principles  of  that  decision  in  the  case  of  the 
United  States  v.  Boisdori's  Heirs,  during  the  present  term. 

In  the  absence  of  documentary  evidence  showing  any  act  of 
the  Spanish  authorities  beyond  the  first  order  of  the  commands 
ant,  sundry  witnesses  have  been  epcamined,  with  the  view  to 
supply  this  deficiency,  and  to  give  certainty  and  definiteness  to 
the  claim  by  proof  of  occupation.  A  proper  analysis  of  the 
statements  by  the  witnesses  must  exhibit  them  as  coming  sig- 
nally short  of  the  ends  for  which  they  have  been  introduced. 

The  witnesses  Grenaux  and  Plaisanoe  knew  nothing  what- 
ever of  a  grant  to  IVArtigau,  nor  of  any  exchange  of  property 
between  I^Artigau  and  Madame  Leeompte. 

Gaspard  I^a  Cour  knew  D'Artigau.    Always  understood 
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that  Madame  Leooropte  obtained  the  Istnd  'in  exchange  with 
D* Artigau, --« but  does  not  know  for  what  it  was  exchanged; 
never  saw  any  instrument  or  othejr  document  showing'  a 
grant  of  survey  to  D*  Artigau,  or  any  exchange  between  the 
latter  and  Madame  Lecompte; — witness  is  unable  to  write. 

The  evidence  most  favorable  to  this  ciafaa  is  that  of  Prud'- 
homme ;  but  this  testimony  should  be  taken  subject  to  the  ad- 
mission of  the  witness  that  he  is  a  connection  of  the  claimant. 
Pmd'homme  states  that  he  knew  D'Ajrtigaa  more  than  fi% 
years  ago,  —  knew  that  D^Artigau  had  a  large  ooneession 
(how  large  he  does  not  state),  inclndinff  the  Frairie  Lianap 
coco ;  knows  that  D* Artigau  transferred  this  concession  to 
Marie  Louise  Lecompte  in  exchange  for  another  tract  of  land 
at  the  Tancock  Prairie ;  is  sure  that  this  exchange  took  place 
before  the  establishment  of  the  United  States  government 
in  Louisiana  (the  witness  gives  no  date  for  this  transaction). 
Witness  knows  that,  more  than  fifty  years  ago,  the  plaintiff 
and  those  under  whom  he  claimed  had  possession  of  the 
Prairie  Lianacoco,  as  a  vacheriey  and  has  kept  the  same  up  to 
this  time. 

Becorring  now  to  this  testimony,  so  far  as  it  is  adduced  to 
establish  a  title  by  showing  specific  limits  by  occupation  on  the 
part  of  IVArtigau,  not  one  of  the  witnesses  proves  actual  occu- 
pation by  D'Artigau  of  any  thins.  La  Cours  understood  that 
Madame  Lecompte  obtained  the  land  (what  land  is  not  shown) 
in  exchange  with  D*  Artigau,  and  even  Prud'homme  can  say  no 
more  than  that  lyArtigau  had  a  large  concession  including  the 
Prairie  Lianacoco,  and  exchanged  it  with  Madame  Lecompte 
for  the  Tancock  Prairie.  Limits,,  specific  quantity,  certain  de- 
scriptions, such  as  might  constitute  severance  fi'om  the  royal 
domain,  are  then  wholly  out  of  the  question,  so  far  as  these  or 
any  of  these  requisites  can  be  deduced  from  possession  by 
I^Artigau;  —  for  he  never  had  possession,  and  could  thsrefore 
transfer  no  right  resulting  from  possession  to  Madame  Le- 
compte, or  to  any  other  person.  We  have  already  considered 
how  far  such  a  severance  could  be  deduced  from  the  order  of 
the  commandant  at  Nacogdoches. 

In  the  next  place,  with  regard  to  the  possession  of  Madame 
Lecompte,  or  of  those  claiming  under  her,  relied  on  as  the 
foundation  of  title,  it  will  be  seen  that  this  evidence  is  utterly 
inadequate  to  any  of  the  purposes  for  which  it  is  adduced. 
The  utmost  that  any  witness  has  been  able  to  state  on  this 
point  is  a  possession  of  the  Prairie  Lianacoco,  forming,  as  is 
admitted  on  all  sides,  but  a  small  portion  of  the  claim  insisted 
upon,  and  hence  not  forming  a  description,  either  as  to  quanti- 
ty, locality,  or  limits,  to  direct  in  ascertaining  that  claim.    And 
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even  with  respect  to  this  prairie  itself,  there  is  nothing  to  show 
its  position,  extent,  or  limits,  or  the  actaal  occapation  of  the 
whole  or  of  any  specific  part  of  it  by  the  ancestor  of  the  ap- 
pellant Upon  this  subject  the  record  is  singularly  barren. 
The  only  fact  we  can  gather  from  it,  as  indicating  the  extent 
of  the  occupation,  is  one  which  seems  strongly  to  militate 
against  a  right  coextensive  even  with  this  fragment  of  the  en- 
tire claim.  The  fact  here  alluded  to  is  the  averment  in  the 
petition,  that  there  is  a  single  individual  residing  upon  some 
portion  of  the  land,  who  holds  under  the  petitioner;  but  on 
what  portion,  or  by  what  metes  and  bounds,  whether  within 
or  without  the  limit?  of  the  Prairie  loanaooco,  is  left  wholly  to 
conjecture. 

Upon  the  whole,  therefore,  we  are  of  the  opinion,  that  neither 
upon  the  isolated  order  issued  on  the  31st  of  July,  1797,  by 
the  commandant  at  Nacogdoches,  nor  by  virtue  of  any  fact  or 
testimony  adduced  for  the  purpose  of  showing  a  right  to  the 
land  claimed  as  resulting  from  occupation,  seidement,  or  culti- 
vation, or  from  any  act  of  the  commissioners,  or  any  law  of 
the  United  States  founded  thereupon,  has  the  daim  of  the  ap- 
pellant been  sustained.  We  therefore  adjudfi^e  that  the  decree 
of  the  District  Ck)urt  of  the  United  States  lor  the  District  of 
Louisiana,  dismissing  the  petition  of  the  appellant,  be,  and  tbe^ 
same  is  hereby,  affirmed. 

Order. 
This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  District  Court  of  the  United  States  for  the  District 
of  Louisiana,  and  was  argued  by  jcounsel.  On  consideration 
whereof,  it  is  now  here  ordered,  adjudged,  and  decreed  by  this 
court,  that  the  decree  of  the  said  District  Court  in  this  cause, 
dismissing  the  petition  of  the  claimant,  be,  and  the  same  is 
hereby,  affirmed. 
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JaKBS    McCoT,  AtPBLLANT,   v.    ZaCRAIIAH    ShODU  AHD  HfB  WiPtf 
LVKIKXU.  MOKTOOIUST. 

Where  a  bill  in  chenoeiT  alleges  that  eertaiii  lands  were  entered  in  the  name  of  • 
third  person,  with  a  yfew  to  corer  them  from  the  creditors  of  the  person  who  had 
entered  them,  and  this  allegation  is  denied  in  the  inswer  and  not  snstained  bj 
proof,  the  bill  fwv  foato  mnst  be  dismissed. 

Bnt  where  the  partr  entered  the  lands  in  his  own  name*  and  afterwards  conTeyed 
them  to  this  third  person,  bnt  the  deed  to  the  third  person  was  not  recorded  until 
after  a  Judgment  bad  been  obtained  hj  a  creditor,  and  recorded  in  ^parish  where 
the  land  IjM,  against  tiie  panjwho  made  the  entrj.it  will  not  be  snmdent  merelj 
to  set  np  in  the  answer  that  this  third  person  rnmished  the  money  with  which  to 
p«irchase  the  lands.    The  eqnitj  must  be  proTed. 

Bj  the  laws  of  Louisiana,  no  notarial  act  c  mceming  iramorahle  niopetif  hat  e^ 
feet  against  third  persons  nnti!  it  shall  haTC  been  recorded  in  the  omce  of  tae  judgn 
of  the  parish  where  sndi  property  is  situated.  Therefore,  wtiere  there  was  a  judg- 
ment against  the  holder  of  the  l^gal  title,  rendered  in  the  intermediate  time  be* 


tween  the  execution  of  a  deed  and  its  beinf  recorded,  and  the  Judgment  was  first 
recorded,  the  subsequent  recording  of  the  aeed  could  not  abrogate  the  lien  of  the 
nent 
y-eerenth  and  fbrtj-eighdi  rules  of  dianoeiy  practice  explained. 


jndgmen 
Thelbrty-i 


This  was  an  appeal  from  the  Circnit  Court  of  the  United 
States  for  the  District  of  Louisiana,  sitting  as  a  court  of  equity. 
It  was  a  bill  filed  by  McCoy  against  'Rhodes  and  wife,  under 
the  followinff  dicunistances. 

On  the  6th  of  December,  1889,  Rhodes  purchased  in  his 
own  name  from  theUnited  States,  under  the  preemption  law  of 
1838,  and  entered  at  the  land-office  at  Ouachita,  Louisiana,  the 
following  parcel  of  land :  N.  W.  quarter  of  section  29,  town- 
ship 10  north,  ranffe  10  east,  containing  160iW  acres ;  and 
paid  for  the  same  %lSi5  per  acre,  making  in  the  whole  |200J^. 
.On  the  next  day, 'viz.  the  7th  of  lumber,  1839,  Rhodes 
executed  a  deed  for  the  above'  property  to  ^Eli  Montgomery, 
a.resident  of  the  city  of  Natchez,  in  the  State  of  Mississippi 
The  consideration  s^ted  in  the  deed  was  $1,500  cash.  It  was 
executed  before  Lewis  F.  Lanney,  parish  judge  and  ex  ojtcio 
notary  public  of  the  parish  of  Concordia,  in  Louisiana.  This 
deed,  however,  was  -not  recorded  in  the  office  of  the  judge  of 
the  parish  until  the  10th  of  December,  1841, 

On  the  10th  of  December,  1839,  Rhodes  entered  at  the  land- 
office,  in  the  name  of  Montgomery,  the  following  pieces  of 
land,  viz.:  S.  W.  quarter  and  west  half  of  N.  R  quarter  of 
section  29,sb240iV9'  acres;  S.  E.  quarter  of  section  30,  => 
I6I1VW  acrelB ;  N.  W.  quarter  of  section  32,  ==  160  acres. 

These  three  parcels  were  entered,  as  has  just  been  remarked, 
in  the  name  of  Montgomery. 

On  the  24th  of  February,  1840,  James  H.  McCoy  obtained  a 
judgment  against  Zachariah  Rhodes  in  the  Ninth  District  Court 
n  de  parish  of  Concordia  for  |1,546J?7,  with  interest  thereon 
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at  the  rate  of  eight  per  cent  from  the  26th  of  March,  1839| 
till  paid,  and  costs. 

On  the  7th  of  March,  1840,  this  judgment  was  duly  recorded 
in  the  office  of  the  parish  judge  and  ex  officio  recorder  of  mort- 
gages in  and  for  the  parish  of  Coilcordia. 

On  the  10th  of  December,  1841,  Montgomery  recorded  the 
deed  which  had  been  executed  to  him  by  Rhodes  on  the  7th  of 
December,  1839,  and  on  the  same  day  executed  a  deed  of  the 
three  parcels  of  land  which  bad  been  entered  in  his  name,  to 
Thomas  J.  Ford  of  Adams  County  and  State  of  Mississippi* 
The  consideration  is  stated  in  the  deed  to  have  been  the  fol- 
lowing, viz. :  -^'^  The  sum  of  three  thousand  dollars  cash,  which 
the  said  Eli  Montgomery  doth  hereby  acknowledge  to  batre 
received,  and  the  eight  promissory  notes  of  the  said  Thomas 
J.  Ford,  of  even  date  herewith,  and  payable  to  the  order  of  the 
said  Eli  Montgomery,  for  the  amount  and  for  the  time  as  fol- 
lows, viz.:  First,  a  note  for  the  sum  of  eight  hundred  dollars; 
second,  a  note  for  the  sum  of  one  thousand  dollars ;  another 
note  for  the  same  sum  of  one  thousand  dollars,  and  a  note  for 
the  sum  of  five  hundred  and  thirty-three  dollars  thirty-three 
and  one  third  cents,  all  payable  on  the  1st  day  of  January, 
1843;  next,  the  two  notes  of  the  said  Ford  for  the  sum  of  one 
thousand  dollars  each,  and' also  a  note  for  the-  sum  of  thirteen 
hundred  and  thirty-three  dollars  thirty-three  and  one  third 
cents,  payable  on  the  1st  day  of  January,  1844;  and  lastly, 
the  note  of  the.  said  Fofd  for  the  sum  of  three  thousand  three 
hundred  and  thirty  three  dollars  thirty-three  and  one  third 
cents,  payable  on  the  1st  day  of  January,  1845,  all  paraphed 
by  me,  the  said  notary,  *  Ne  varietur ^^  to.  identify  them  here- 
with, and  payable  at  the  office  of  the  judge  of'  the  parish  of 
Concordia." 

The  wife  of  Montgomery  renounced  all  her  rights  of  dower 
and  rights  of  eveiy  kind  in  and  to  the  property,  which  stood 
mortgaged  for  the  payment  of  the  notes. 

On  the  2d  of  November,  1842,  Ford  conveyed  the  property 
to  Mrs.  Lumindii  Rhodes,  for  the  consideration  of  ten  thousand 
dollars.  Zachariah,  the  husband  of  Luminda,  being  present, 
declared  that  he  accepted  this  act  for  his  said  wife,  and  ^  duly 
authorizes  and  assists  her  herein." 

On  the  28th  of  January,  1845,  James  H.  McCoy,  a  citizen 
of  the  State  of  Mississippi,  filed  his  bill  in  the  Circuit  Court 
of  the  United  States  for  the  District  of  Louisiana,  against 
Zachariah  Rhodes  and  Luminda  Montgomery  his  wife.  It 
averred  that  Rhodes  conspired  with  Montgomery  to  cheat  and 
defraud  the  complainant ;  that  the  conveyance  of  the  7th  of 
December,  1839,  from  Rhodes  to  Montgomery,  was  frauduleiit 
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and  void ;  that  the  entry  of  the  lands  on  the  10th  of  Decem- 
ber, in  the  name  of  Montgomery,  was  fictitious  and  firaadnlent, 
and  that  the  whole  transaction  was  intended  to  benefit  Rhodes 
and  defraud  his  creditors;  that  Laminda,  the  wife  of  Rhodes, 
was  the  niece  of  Montgomery ;  that  the  recording  of  the  judg- 
ment on  the  7th  of  March,  1840,  operate^  as  a  judicial  mort- 
gage upon  all  the  lands ;  and  prayed  for  a  sale  of  the  lands  in 
order  to  discharge  the  judgment 

On  the  3d  of  December,  1845,  Rhodes  and  wife  answered 
the  bill  They  admitted  the  entry  of  the  lands,  but  avcdrred 
that  they  were  paid  for  with  money  actually  furnished  by 
Montgomery,  and  were  intended  to  be  his  property;  that 
Montgomery  afterwards  sold  the  lands  to  Foro,  and  that  the 
respondents  had  no  interest  or  participation  therein ;  that  af- 
ter said  sale  was  made,  the  notes' of  the  caid  Ford  were  paid 
to  this  respondent,  Luminda  Montgomery,  by  the  said  Eli 
Montgomery,  for  moneys  due  to  h^  from  the  estate  of  her 
deceased  father,  Joseph  Montgomery,  of  whom  the  said  EUi 
Montgomery  was  executor,  or  administrator  of  his  estate,  and 
that  the  said  notes  beinff  secured  by  mortgage  on  all  the  said 
lands,  and  the  said  Ford  having  become  eixM>arrassed,  and  un- 
able to  pajr  the  same,  the  lands  were  taken  by  this  respondent, 
Luminda,  in  satisfaction  of  said  notes,,  by  agreement  between 
these  respondents  and  said  Ford,  and  the  conveyance  made 
accordingly,  for  the  sole  use  of  this  respondent,  Luminda* 

They  then  denied  aU  firaud,  combinations,  deceptions,  or 
cheating,  &C.,  &c. 

A  general  replication  was  put  in  and  depontions  were  taken. 

On  the  24th  of  January,  1848,  the  cause  came  on  to  be 
heard  on  the  bill,  answers,  exhibits,  and  proofs,  when  the  Cir- 
cuit Court  decreed  that  the  com|dainant's  bill  should^  be  dis- 
missed, with  costs. 

A  petition  for  a  rehearing  was  afterwards  filed,  alleging  that 
the  decree  was  erroneous,  in  this  amongst  other  things^  that 
the  recording  of  McCoy's  judgment  was,  prior  in  date  to  the 
recording  of  the  deed  /rom  Rhodes  to  Montgomery,  by  which 
deed  the  land  entered  on  the  6th  of  December  was  conveyed 
to  Montgomery ;  the  judgment  being  recorded  on  the  7th  of 
March,  1§40,  and  the  deed  on  the  lOtb  of  December,  1841. 

But  the  court  overruled  the  application  for  a  rehearing,  up- 
on which  the  complainant  appealed  to  this  court 

It  was  argued  by  Mr.  Butterworthj  for  the  appellant,  no 
counsel  appearing  for  the  appe^ees• 

The  points  taken  by  the  counsel  for  the  appellant  were  the 
following:  — 
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The  claim  of  the  plaintiff  for  a  mortgagie  on  the  northwest 
quarter  of  section  29,  which  was  entered  in  the  name  of 
Rhodes,  has  three  distinct  and  separate  foundations,  any  one 
of  which  is  sufficient  to  support  it 

Even  if  the  statement  in  the  answer,  that  Rhodes  entered  it 
as  the  agent  of  Eli  Montgomery,  &a,  were  true ;  or  if  he  had 
transferred  it,  for  a  good  and  valuable  consideration,  to  Mont- 

£>mery,  and  in  good  faith ;  still,  as  the  legal  title  did  vest  in 
hodes,  and  it  was  not  again  divested,  as  to  complainant, 
by  transfer  and  record  thereof,  while  the  mortgage  of  com- 
plainant had,  in  the  mean  time,  become  fixed  upon  it ;  under 
the  laws  of  Louisiana,  there  is  no  question  that  the  mortgage- 
creditor's  claim  prevails  oyer  that  of  the  vendee.  (See  Act  of 
1810,  in  BuUard  and  Cunry'a  Digest,  p.  596,  §  7,  No.  37.  See 
Adelaide  Mary  v,  Francois  Lampr6,  6  Rob.  315;  2  La.  R.  124; 
Ghudenigo  v.  Wallett,  9  Rob.  16 ;  Carraby  t;.  Desmarre  et  al., 
7  Martin,  N.  S.  661 ;  Duplessis  v.  Boutt^,  11  La.  R.  346 ;  Lee 
V.  Daramon  and  another,  3  Rob.  162.)  But  the  case  of  Gra- 
vier  et  al  v.  Baron  et  al,  4  La.  R.  239,  is  among  the  earliest, 
and  is  one  of  the  most  important,  cases  on  the  subject  In 
that  case,  the  land  had  been  alienated  in  1815;  in  1824  a 
judgment  was  obtained  against  the  vendor,  which  was  re- 
corded in  the  parish  of  Si  Mary's,  where  the  land  lies.  The 
public  act  of  sale  made  in  1815  had  not  been  recorded  in  St 
Mary's  parish  before  the  judgment  was  there  recorded.  The 
claim  of  the  creditor  was,  in  that  case,  preferred  to  that  of  the 
vendee. 

The  English  law,  we  know,  is  otherwise;  but  the  decisions 
of  our  Supreme  Ck>urt,  on  the  construction  of  our  statute  law, 
which  is  a  local  Uw  of  property,  must  govern  the  case.  The 
inconvenience  of  two  different  constructio.ns,  diametrically  op- 
posite, of  the  same  local  law  of  property,  has  ever  been  appre- 
ciated by  this  court ;  and  doubtless  it  will  be  regarded  in  this 
case. 

But  the  fact  is,  the  assertion  in  the  answer,  that  Rhodes  was 
the  agent  of  Eli  Montgomery  in  making  the  entry  of  said 
quarter-section,  is  absolutely  mlse,  as  appears  from  the  record. 
He  made  that  entry  in  virtue  of  the  act  of  X^ongress  of  the 
22d  of  June,  1838,  granting  preemption  rights  to  actual  settlers, 

&C. 

He  was  required,  by  the  terms  of  the  act  of  1838,  to  swear 
that  he  actually  setUed  on  the  land,  occupied,  and  entered 
it  for  himself  alone,  and  for  no  one  else.  (See.  5  Statutes 
at  Large,  251.)  The  register  and  receiver  swear  that  he  did 
enter  the  said  quarter-section  in  virtue  of  his  preemption  right, 
under  said  act  of  1838. 


DECEMBER  TEBM,   1860.  1» 

MoCojT  V.  Bhodei  et  aL 

The  depositions  of  the  register  and  receiver,  &o^  taken  in 
connection  with  the  reqairements  of  said  act,  are  condosive 
against  yielding  any  aredit  whatever  to  the  answer  of  defend- 
ants. We  most  beg  leave  to  remark,  however,  that,  if  false 
statements  are  made  in  the  answer,  no  perjory  is  thereby  oom« 
mitted  by  Mrs.  Luminda  Montgomery,  as  she  has  not  swoni 
to  her  answer  at  alL  It  was  sw<»n  to  only  by  Bhode^,  the 
other  defendant 

It  being  established,  then,  that  this  land  was  entered  by 
Rhodes  for  himself,  in  virtue  of  his  preemption  right,  under  the 
act  of  1838,  of  course  there  can  be  no  pretence  for  insisting  on 
the  validity  of  the  transfer  of  said  quarter-section  by  Rhodes 
to  Eli  Montgomery.  The  answer  says  it  was  made  in  pursu- 
ance of  a  previous  agreement  to  that  effect  If  any  sucn  pre- 
vious agreement  existed,  and  yet  the  land  was  entered  accord- 
ing ta  law,  the  agreement  was  corrupt,  and  in  "violation  of  law. 
and  the  conveyance  made  in  pursuance  thereof  is  void  to  all 
intents  and  purposes. 

Any  thing  done  in  violation  of  a  prohibitory  law  (says  our 
Louisiana  Code,  Art  10)  is  nulL 

The  same  thing  has  ever  been  miuntained  in  the  courts  of 
England  and  in  this  court  See  Bank  of  United  States  v. 
Owens,.  2  Peters,  538. 

That  no  value  passed  from  Montgomery  to  Rhodes  for  this 
tmnsfer  is  too  apparent,  from  all  the  circumstances  of  the  case, 
to  admit  of  a  doubt 

The  deed  says,  it  is  true,  that  the  consideration  of  the  trans- 
fer was  $  1,500  cash,  in  hand  paid ;  but  the  answer  negatives 
the  existence  of  any  such  tiling.;  it  says,  the  entry  was  made 
by  Rhodes,  as  the  agent  of  Montgomery,  and  the  transfer  was 
made  in  pursuance  of.  a  previous-  agreement,  without  stating 
what  was  the  consideration  of  the  previous  agreement ;  while 
the  depositions  of  the  register  and  receiver,  and  the  documents 
attached  to  them,  prove  conclueively  that  Rhodes  was  entitled 
to  enter  said  quarter-section  in  virtue  of  the  preemption  grant- 
ed him  by  the  act  of  1838,  and  that  he  did  so  enter  it 

All  this  certainly  proves,  that  no  consideration  ever  passed 
from  Montgomery  to  Rhodes,  for  said  sale  and  transfer  of  said 
northwest  quarter  of  section  No.  29,  T.  10,  R.  10. 

It  must  be  apparent,  then,  that  the  said  quarter-section,  by 
the  entry  thereof  in  the  name  of  Rhodes,  on  the  6th  of  Decem- 
ber, 1839,  in  virtue  of  his  preemption  right  under  the  act  of 
1838,  vested  in  him  all  the  title,  both  legal  and  equitable,  to 
said  tract  of  land.  It  is  also  equally  apparent,  that  no  consider- 
ation was  given  by  Eli  Montgomery  lor  the  transfer  thereof  to 
him,  in  December,  1839 ;  and  also,  that,  even  if  said  transfer 
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had  been  made  for  a  good,  adequate,  and  valuable  considera- 
tion, and  in  good  faith,  yet,  under  the  laws  of  Louisiana,  in 
consequence  of  the  failure  to  record  the  deed  in  Concordia  until 
long  after  the  judgment  of  complainant  had  been  there  record- 
ed, it  wasiod^iu)  validity  whatever  as  to  the  rights  of  complain- 
ant, as  to  whom  the  said  sale  is  the  same  as  if  it  had  never 
been  made.     See  6  Robinson,  315. 

What  has  been  said  above  is  peculiar  to  the  lot  or  quarter- 
section  of  land  entered  in  the  name  of  Rhodes. 

We  have  some  things  still  to  say,  which  are  alike  applicable 
to  all  the  lands  on  which  complainant  claims  a  mortgage. 

In  the  answer,  it  is  stated  that  the  notes  of  Ford  were  paid 
by  Eli  Montgomery  to  Luminda  Montgomery,  in  satisfaction 
of  moneys  due  her  from  her  father's  estate,  &c. ;  and  that  these 
notes  were  given  by  her  to  Ford,  as  the  price  of  the  transfer 
from  him  to  her  of  the  lands  mentioned  in  the  bilL 

No  proof  whatever  has  been  offered  in  support  of  the  allega- 
tion ot  the  answer,  that  the  notes  were  paid  by  Eli  Montgom- 
ery to  Luminda,  in  satisfaction  of  moneys  due  her  from  her 
father's  estate.  The  truth  of  the  answer  was  put  in  issue  by 
the  replication ;  and  therefore  this  allegation  of  the  answer  re- 
quires proof.  See  opinion  of  Chancellor  Kent,  in  Hart  v.  ^en 
Eydk,  2  Johns.  Ch.  69,  90,  and  authorities  there  referred  to: — 

^<  When  the  answer  is  put  in  issue,  the  defendant  must  sup- 
port by  proof  all  the  facts  upon  which  he  means  to  insisti 
while  the  plaintiff  may  rely  upon  every  fact  admitted,  which 
he  conceives  material,  without  being  bound  to  the  admission 
of  any  others.  But  when  the  answer  is  offered  in  evidence  at 
law,  n6  part  of  it  is  immediately  in  issue.  It  is  only  parcel  of 
the  evidence,  and  if  one  side  introduce  it,  the  other  may  insist 
upon  the  whole  being  read ;  and  if  read,  it  does  not  necessa- 
rily follow  that  it  must  be  wholly  admitted  as  true,  or  wholly 
rejected  as  false.  The  credit  of  any  and  every  part  is  left  to 
the  jury,  who  are  not  bound  to  believe  equally  the  whole  an- 
swer, but. may  believe  what  makes  against,  without  believing 
what  makes  for,  the  party  who  swears  in  the  answer.  This 
rule  is  applicable  to  every  kind  of  evidence,  and  has  been  often 
acknowledged  by  the  judges  at  law."  / 

"  The  distinction,  therefore,"  as  Evans  says,  "  is  n6t  between 
courts  of  law  and  equity,  but  between  pleadings  and  evidence. 
If  an  answer  is  introduced  collaterally,  it  ought  fo  be  treated 
precisely  as  in  a  court  of  law,"  &c. 

Here  it  is  admitted  by  the  answer,  that  the  notes  were  given 
to  Luminda  Montgomery ;  and  though  stated  to  be  in  pay- 
ment^ &c,  yet  no  proof  is  administered  of  the  indebtedness  of 
Eli  Montgomery,  and  therefore,  under  all  the  circumstances  of 
the  case,  the  allegations  of  fraud  seem  to  be  fully  proven. 
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As  the  matter  stands,  it  is  clear  that  Luminda  Montgomery 
gave  no  consideration  for  the  notes ;  and  by  conseqaence  it  is 
also  true  that  Eli  Montgomery  gave  no  consideration  for  the 
land. 

The  oondasion  deduced  from  this  rale  of  evidence,  as  appli- 
cable to  this  case,  is  mnch  strengthened  by  the  fact,  that  an 
important  part  of  the  answer  has  been  disproved  by  two  credi- 
ble v^tnesses,  and  by  documents ;  and  therefore  the  rale  ap- 
plies to  the  whole  answer,  that,  if  a  witness  is  pr6ven  to  have 
wilfully  sworn  falsely  in  one  particular,  his  whole  testimony  is 
discredited* 

The  trath  is,  the  lands  were  always,  in  fact,  the  property  of 
Zadiariah  Rhodes,  except  while  the  title  was  in  Fcnrd,  during 
which  time  he  held  the  nottes  of  Ford  for  the  unpaid  price. 
These  notes  were  finally  given  up  to  Ford  in  consideration  of 
a  transfer  of  thelahd,  &c« 

But  even  if  it  were  true,  as  is  stated  in  the  answer,  that  the 
notes  of  Ford  were  given  by  Eli  Montgomery  to  Luminda  in 
satisfaction  of  a  just  debt  due  her  for  moneys  coming  from  her 
fitther's  estate,  still  it  would  form  no  ground  for  dismissing  the 
comptainant^s  bill ;  because  the  lands  were  acquired  oa  the  7th 
of  November,  1842,  during  the  existence  of  the  community  be- 
tween the  defendants ;  and  although  the  deed  is  taken  in  the 
name  of  the  wife,  and  even  if  the  price  was  paid  with  the 
jvoper  funds  or  effects  of  the  wife,  they  are  still  the  f^operty  of 
the  community.  (Se^^  Civil  Code  of  Louisiana*  Art  2371  :  see 
also  10  La.  Rep.  148 ;  lb.  181.) 

If  the  defendant  Luminda  Montgomery  has  applied  her 
proper  effects  in  the  purchase  of  the  lands,  (which  is  aenied  by 
complainant,)  she  has  a  tacit  mortgage  on  all  the  immovable 
property  of  her  husband,  and  on  the  immovables ,  of  the  com- 
munity (which  includes  these  lands),  for  th^  satisfaction  there- 
o£  This  claim  she  must  set  up  against  the  complainant  (after 
suit  instituted  against  her  husband  for  separation  of  property) 
by  original  or  cross  bill,  &;c. 

She  has  not  set  it  i^>,  n<Mr  could  she  be  heard  to  set  it  up  in 
an  ariswer. 

We  think  it  fully  established,  then,  that,  even  if  the  acquisi- 
tion of  the  lands  was  made  with  the  funds  of  Luminda  Mont- 
gom^,  and  the  deed  taken  in  her  own  name,  as  it  was,  still 
she  cannot  lawfully  oppose  the  foreclosure  of  complainant's 
mortgage* 

But  it  is  not  trae  that  the  lands  were  acquired  with  her 

funds  or  effects.    In  any  form  of  action  against  her  husband, 

his  heirs,  or  his  creditors,  it  is  indispensably  necessary  for  her 

to  establish,  by  proof^  that  the  property  was  acquired  with  her 

12* 
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fiinds  or  effects.  This  has  not  been  done  in  this  case,  nor  conld 
it  be  done,  because  it  is  not  trae. 

In  the  answer  it  is  stated  that  the  debt  due  complainant 
was  contracted  by  Zacbariah  Rhodes  prior  to  his  intermar- 
riage with  Lnminda  Montgomery,  which  took  place  on  the 
28tn  of  December,  1834 ;  and  that  therefore  it  cannot  be  satis- 
fi^  ont  of  the  effects  of  the  community. 

The  record  shows,  that  the  judgment  of  McCoy  against 
Rhodes  was  rendered  on  the  24th  day  of  FebmaiY,  1840,  with 
interest  thereon  from  the  26th  day  of  March,  1839.  If  the 
debt  was  contracted  prior  to  the  26th  of  March,  1839,  it  does 
not  appear  by  any  evidence  in  the  record ;  and  the  i»esamp- 
tion  of  law  is,  that  that  is  the  date  of  its  origin. 

If  the  fact  was  otherwise,  the  respondents.shoold  show  it  by 
evidence.  The  answer,  as  above  said,  cannot  establish  the 
fact 

Since  the  above  was  written,  we  find,  on  inspection  of  the 
papers  in  the  case,  in  the  Circuit  Court,  that  a  copy  of  the 
record  of  the  suit  of  McCoy  v.  Rhodes,  in  the  State  -court,  is 
on  file,  and  we  suppose  it  was  offered  in  evidence.  K  this  is 
true,  it  appears  by  that  record  that  the  debt  was  contracted 
by  Rhodes  on  the  12th  of  August,  1838. 

We  therefore  rely  on  the  following  propositions  ps  estab- 
lished:— 

1.  The  land  which  is  designated  as  the  northwest  quarter  of 
section  29,  in  township  10  of  range  10,  was  entered  at  the 
land-office,  and  purchased  by  Zacbariah  Rhodes  in  his  own 
name,  and  for  his  own  use,  from  the  United  States,  on  the  6th 
day  of  December,  1839,  in  virtue  of  a  Settlement  thereon,  and 
preemption  right  granted  him  under  the  act  of  Congress  of 
I838,^rantinp;  preemption  rights,  &c. 

2.  That  said  quarter-section  of  land,  though  nominally  con- 
veyed, by  public  act  dated  on  the  7th  day  of  December,  1839, 
from  Zacbariah  Rhodes  to  Eli  Montgomery,  was,  because  the 
conveyance  to  Montgomery  was  fraudulent,  still  actually  the 
property  of  Rhodes,  until  the  10th  of  December,  1841,  when  it 
was,  at  the  instance  of  said  Rhodes,  conveyed  by  Eli  Mont- 
gomery to  Thomas  J.  Ford. 

3.  That  the  said  transfer  to  Montgomery  did  not  have  any 
effect  as  against  complainant;  because  the  said  conveyance 
was  made  without  any  lawful  consideratidu,  and  with  mten- 
tion  of  defrauding  creditors ;  and  also  because  the  deed  of 
transfer  was  not  recorded  in  the  conveyance  office  of  the  par^ 
ish  of  Concordia,  until  long  after  the  judgment  of  complain- 
ant had  been  recorded  in  the  mortgage  office  of  said  parish, 
within  whose  limits,  at  that  time,  the  land  lay. 
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Note. —  Sinoe  the  reoording  of  the  jadgment  of  complain- 
anty  and  since  the  reoording  of  the  oonvc^nce  of  Rhodes  to 
Sbnigomery,  that  part  of  the  then  parish  of  Concordia  in 
which  the  land  lies  has  been  stricken  on  from  Ck>ncordia,  and  it 
now  forms  a  part  of  the  parish  of  Te^isas. 

4.  That  the  entry  of  the  other  lands  in  the  name  of  Eli 
Montgomery,  made  by  Rhodes  on  the  10th  day  of  Decemberi 
1839,  4i  the  land-office  at  Monroe,  was,  in  truth,  an  entry  and 
pnrchase  of  said  lands  by  said  Rhodes  for  his  own  nse  and 
benefit ;  and  that  the  nse  of  the  name  of  the  said  Montgom- 

Swas  intended  as,  and  was,  a  fraud  upon  the  creditors  of 
odes;  and  consequently  said  lands,  m>m  the  date  of  the 
purchase  until  the  10th  day  of  December,  1841,  ^when  they 
were  conveyed  and  sold  by  Eli  Montgomery,  at  the  instance 
of  said  Rhodes,  to  Thomas  J.  Ford,)  remained  and  continued 
to  be  the  property  of  Zachariah  Rhodes.  That  consequenUy, 
Hkt  judgment  of  complainant  operated  as  a  mortgage  on  all 
said  lands  from  the  date  of  its  record  in  the  mortgi^  office  of 
ConccMrdia,  to  wit,  7th  March,  1840. 

5.  That  from  the  2d  day  of  November,  1842,  when  all  said 
lands  mentioned  in  the  bill  were  conveyed  by  Thomas  J.  Ford 
to  Luminda  Montgomery,  the  lands  all  became  the  property 
of  the  community  existing  between  said  Zachariah  Rhodes 
and  Luminda  Montgomery,  his  wife ;  and  as  such,  (even  if 
not,  before  that  time,  subject  to  the  debt  due  comfdainant,)  b^ 
came  affected  with  the  mortgage  claim  set  up  in  the  bilL 

Note.  —  The  division  of  the  parish  of  Concordia  did  not 
take  plitce  till  17th  March,  1843.  See  Session  Acts  of  1843, 
page  35. 

(The  judgment  of  complainant  was  recorded  in  Ck>ncoidia 
on  the  7th  of  March,  1840.) 

6.  That  the  judidal  mortgage  of  complainant  attached  to, 
and  became  fixed  on,  aU  the  lands  mentioned  in  the  bill,  from 
and  after  the  7th  day  of  March,  1840,  the  date  on  which  it 
was  recorded. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court 
McCoy  recovered  a  judgnlent  against  Rnodes,  in  a  State  court 
of  Louisiana,  for  the  sum  of  $  l346,  on  the  24th  of  February, 
1840;  and  on  the  7th  of  March  following  this  judgment  was 
recorded  in  the  mortgage  office  of  Conccndia  parish.  The  bill 
seeks  to  subject  certain  lands  in  possession  of  Rhodes  to  lui^ 
iaty  the  judgment  Three  of  the  tracts  were  entered  as  United 
States  lands,  in  the  name  of  Eli  Montgomery,  but  which  the 
bill  alleges  were  the  property  of  Rhodes,  and  covered  by  Mont- 
gomery^ litle  to  prevent  Rhodea's  creditors  from  reaching 
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tiienL  This  is  directly  denied  by  the  answer,  and,  there  being 
no  proof  to  the  contrary,  complainant  must  fail  as  respects 
these  three  parcels.  The  bill  also  seeks  to  subject  a  fourth 
tract,  entered  by  Rhodes  (December  6, 1839)in  his  own  name, 
and  conveyed  to  Montgomery  next  day,  December  7, 1839. 
This  deed  was  first  recorded,  in  the  proper  office  of  Concordia^ 
December  10, 1841 ;  and  is  for  the  northwest  quarter  of  section 
No.  29,  T.  10,  R.  10  east,  containing  160//^  acres. 

On  the  10th  of  December,  1841,  Montgomery  ^conveyed  the 
four  tracts  to  Thomas  J.  Ford,  who  afterwards  (November  2, 
1842)  rescinded  the  contract  of  purchase,  and  conveyed  to  Ln- 
minda  Montgomery  Rhodes,  wife  of  Zachariah  Rhodes.  Rhodes 
and  wife  are  the  only  defendants.  In  regard  to  the  northwest 
quarter  of  section  No.  29,  they  jointly  answer  and  say : — 

^  True  it  is  that  this  respondent,  Zachariah  Rhodes,  did, 
oh  the  6th  day  of  December,  1839,  enter  at  the  land-office  at 
Ouachita,  Louisiana,  the  northwest  quarter  of  section  No.  29, 
in  township  No.  10  of  range  10  east,  and  that  he  took  a  re- 
ceipt  for  two  hundred  dollars  and  twenty-five  cents,  the  price 
thereof  under  the  laws  of  the  United  States;  but  these  re- 
spondents  aver  that  the  en^  aforesaid  was  made  by  this  re- 
spondent,  Rhodes,  for  Eli  Montgomery,  of  the  State  of  Ms- 
sissippi ;  that  the  said  Eli  Montgomery  did  furnish  the  money 
to  pay  for  the  same,  and  the  same  was  actually  paid  for  out  of 
the  moneys  so  furnished  by  the  said  Montgomery ;  and  that 
the  convevance  of  the  same  to  the  said  Montgomery  by  this 
responden  cde  as  set  forth  in  the  said  complainant's  bill, 

was  made  to  complete  the  legal  title  in  his,  said  Montgomery's 
name,  according  to  the  original  intent  of  all  parties,  and  as 
equity  and  justice  required ;  this  respondent,  Z.  Rhodes,  hav- 
ing only  acted  as  the  agent  of  the  said  Montgomery,  and  fot 
bis  use,  in  making  said  entry,  and  paying  the  said  money ;  and 
not  with  any  view  to  cheat,  defraua,  or  wrong  the  said  plain- 
tiff^ as  is  falsely  charged  in  said  plaintiff's  bill.'' 

Respondents  admit  that  the  entry  was  made  in  Rhodes's 
own  name,  and  was,  when  made,  primA  fade  liable  to  be 
seized  on  execution  as  his  property ;  but  then,  in  avoidance  of 
tiiis  admitted  liability,  they  allege  that  Montgomery'6  money 
was  paid  into  the  land-office,  and  that  this  was  done  in  fulfil- 
ment of  some  previous  agreement  between  Rhddes  and  Mont- 
gomery, by  which  an  equity  existed  in  the  tjatter  to  have  tKe 
benefit  of  Rhodes's  preemption  right  of  enfary,  as  an  actual 
settler. 

There  is  no  Ptoof  in  the  cause  ol  the  facts  above  set  forth  bv 
the  answer.  That  Montgomery  furnished  the  money  paid, 
and  that  the  land  was  .entered  for  his  use  under  a  previous 
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agreenQeot,  are  facts  within  tiie  peculiar  knowledge  of  respond- 
ents ;  they  are  not  responsive  to  chains  made  by  the  bill,  but 
set  up  as  an  independent  defence.  In  soeh  case  the  role  isi 
*^  that  a  discharge  set  up  in  avoidance,  coupled  with  an  admit- 
ted liability,  if  the  answer  be  replied  tp,  (as  here  it  is,)  must  be 
proved  by  the  defendant^ 

This  is  the  settled  rule.  Hart  v.  Ten  Eyck,  2  Johns.  Ch.  88 ; 
Napier  v.  Elam,  6  Yerger,  112. 

As  the  respondents  cannot  make  evidence  for  themselves, 
and  thereby  establish  an  equity  in  Montgomery,  it  foUoWs  that 
ii\e  defence  must  fail  so  far  as  the  equity  set  forth  is  relied  on. 
Having  disposed  of  this  part  of  the  controversy  on  the  plead- 
ings and  want  of  proof,  it  becomes  unnecessary  to  examine 
what  bearing  the  act  of  July  22, 1838,  c  119,  (5  Stat^t  Largei 
251,)  has  on  the  foregoing  facts. 

The  next  ground  of  defence  relied  on  is  the  conveyance 
made  by  Rhodes  to  Montgomery  of  the  7th  of  December,  1839. 
It  was  recorded  December  10, 1841.  According  to  the  stat- 
ute law  of  Louisiana,  no  notarial  act  concerning  immovable 
property  has  effect  against  third  persons,  until  the  same  shall 
have  been  recorded  in  the  office  of  the  judge  of  the  parish 
where  such  property  is  situated.  In  relation  to  third  personSi 
the  act  of  sale  not  recorded  is  considered  as  void. 

For  an  exposition  of  the  Louisiana  statute  we  refer  to  the 
case  of  Gravier  v.  Baron  (4  Louisiana  R.  239),  and  which  has 
been  since  followed  by  the  Supreme  Court  of  Louisiana.  The 
deed  from  Rhodes  to  Montgomery  being  a  notarial  act,  it  took 
effect  on  the  10th  of  December,  18^1,  against  McCoy,  the  judg- 
ment creditor;  and  as  the  lien  of  the  judgment,  or  judicial 
mortgage,  attached  the  24th  of  Febru^,  iSo,  when  the  title 
was  in  Rhodes  the  debtor,  this  deed  is  of  no  force  as  against 
the  judgment,  nor  are  the  subsequent  deeds  founded  on  it ;  and 
therefore  McCoy  has  a  right  to  have  the  northwest  quarter  of 
section  No.  29  sold. 

Some  supposed  difficulty  exists  on  the  head  of  jurisdiction 
for  want  of  parties,  Eli  Montgomei^y  not  being  before  the 
court  We  do  not  deem  him^  a  necessary  party  to  this  suit ;  he 
has  no  interest  in  the  land,^^and  no  right  to  contest  the  valid- 
ity of  the  judgment  against  Rhodes.  And,  in  the  next  place, 
we  are  of  opinion  that  all  necessary  parties  were  before  the 
Circuit  Court  according  to  the  forty-seventh  and  forty-eighth 
rules  of  chancery  practice  published  by  us  in  1842,  as  the  bill 
alteges  that  Eli  Montgomery  permanently  resided  beyond  the 
jurisdiction  of  the  court;  which  was  not  contested  by  plea,  nor 
was  any  objection  made  below  against  proceeding  to  a  final 
decree  for  want  of  parties. 
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For  the  reasons  stated,  it  is  ordered  that  the  decree  dismiss* 
ing  the  bill  be  reversed,  and  that  the  cause  be  remanded  to 
the  Circuit  Conrt,  there  to  be  proceeded  in  according  to  tfak 
opinion. 

Order. 
This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord  from  the  Circuit  Court  of  the  United  States  for  the  I^trict 
of  Louisiana,  and  was  a-gued  by  counseL  Oh  consideration 
whereof,  it  is  now  here  ordered,  adjudged,  and  decreed  by  this 
courts  that  the  decree  of  the  said  Circuit  Court  in  this  cause  be, 
and  the  same  is  hereby,  reversed,  with  costs,  and  that  this  cause 
be,  and  the  same  is  hereby,  remanded  to  the  said  Circuit  Court, 
for  further  proceedings  to  be  had  therein,  in  conformity  to  the 
opinion  of  this  court 


Penelope  McGill,  Plaintiff  in  error,  v.  Josephine  H.  Armour. 

Where  a  creditor  brought  an  action  agMnst  an  executrix  in  the  Circuit  Coort  of  the 
United  Sutes  for  Loaisiana,  and  the  petition  only  aTerred  that  the  petitioner  was 
ihown  to  be  a  creditor  by  the  aocoanti  in  the  State  court  ifidch  had  juiiadietloQ 
over  the  estates  of  deceased  perK>ns,  and  then  proceeded  to  chaige  the  executrix 
with  a  devastavit,  and  exceptions  were  taken  to  the  petition  as  insufficient,  these 
exceptions  must  be  sustained. 

The  petition  should  have  gone  on  to  allege  further  proceedings  in  the  'Btate  court 
analogous  to  a  judgment  at  common  law,  as  a  foundation  of  a  claim  for  a  judg^ 
ment  against  the  executrix  de  bonis  propriia^  suggesting  a  devastavit' 

The  laws  of  I/onisiana  provide  for  compelling  pM  executrix  to  file  a  tableaa  of  dis- 
tribution, which  is  a  nocesRary  and  preliminaiy  step  towards  holding  the  executrix, 
personally  responsible.  The  petition,  not  having  averred  this,  was  defective,  and 
the  exceptions  must  be  sustained. 

This  case  was  brought  up,  by  writ  ot  error,  trom  the  Circuit 
Court  of  the  United  States  for  the  District  of  Louisiana. 

As  the  decision  turned  upon  a  question  of  pleading,  it  is 
proper  to  insert  the  petition,  and.  the  exceptions  which  wore 
taken  to  it,  by  way  of  demurrer. 

The  petition  was  as  follows. 

^  To  the  Honorable  the  Judges  of  the  Circuit  Court  of  the 
United  States,  held  in  and  for  the  District  of  Louisiana, 
the  petition  of  Penelope  McGiU  respectfully  shows : 

^<  That  she  is  a  resident  and  citizen  of  the  State  of  Missis- 
sippi. 

^  That  Josephine  Hnrd  Armour  is  a  citizen  of  the  State  of 
Louisiana,  resident  in  New  Orleans. 
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^  That  Josephine  Hord  Armoar  is  indebted  to,  and  became 
liable  to  pay  to,  yout  petitioner  the  sum  of  1 7y510.66,  with  eight 

Er  oent  per  annum  interest  thereon,  from  ami  ^  after  the  oth 
y  of  June,  1843,  till  paid,  in  the  manner  following,  to  wit :  — 

"  On  or  about  the  31st  day  of  August,  1843,  James  Armour 
died  indebted  to  your  petitioner  in  the  sum  of  $  7,510.66,  with 
interest,  as  above  stated,  the  items  of  which  debt  are  set  forth 
in  the  papers  annexed,  and  marked  A  and  B. 

^  Thia^  before  his  death,  James  Armour  promised  in  writing 
to  pay  eight  per  cent  per  annum  interest  on  the  funds  which 
petitioner  left  in  his  hands,  that  is,  on  the  sum  of  $7,510.66, 
'  QntU  th^ir  payment. 

**  That,  at  his  death,  James  Armour  left  a  will,  in  which  he 
appointed  Josephine  H.  Armour  the  executrix  of  thc^said  vtriU, 
and  dispensed  with  the  necessity  of  requiring  her  to  give  secu* 
rity. 

^  That,  on  the  11th  day  of  September,  1843,  she  filed  her 
petition  in  the  Probate  Court  of  the  parish  of  Orleans,  praying 
the  appointment  of  executrix  of  the  last  will  of  J^mes  Armour, 
on  wntch  said  day  she  was  appointed,  and  took  the  oath  re- 
quired by  law ;  and  on  the  loth  day  of  September,  1843,  she 
was  fully  authcMrized  to  do  all  acts  as  executrix  of  the  vnll  d[ 
James  Armour,  and  as  such  took  possession  of  all  the  property 
of  said  James  Armour. 

^  That  James  Armour,  at  the  time  of  his  death,  owned  prop- 
erty in  New  Orleans  which  was  appraised  at  $  70,058.61,  and 
in  the  parish  of  Jefferson  he  owned  property  which  was  ap- 
praised at  $  800 ;  all  of  which  came  into  the  bands  of  said 
Mrs.  Josephine  H.  Armour  as  the  property  of  James  Armour, 
deceased. 

^  That  she  has  used  for  her  own  benefit  all  oi  saia  proper^, 
except  as  herein  below  stated,  and  has  appropriated  no  portion 
thereof  to  the  payment  of  the  debts  of  James  Armour. 

^  That  among  the  property  of  the  ssdd  succession  of  James 
Armour  were  found  the  iollowing  described  notes :  two  notes  of 
John  Graham,  each  f6r  $  629.06,  due  on  the  Ist  days  of  August, 
1842  and  1843,  payable  to  and  indorsed  by  Buchanan,  Harand, 
&  Co. ;  a  note  of  bougall  McCall  for  1 3,803.90,  due  7th  June, 
1841 ;  three  notes  of  C.  A.  Warfield,  for  1 619.67  each,  due  two, 
four,  and  six  months  after  the  3d  day  of  May,  1841 ;  a  note  of 
J.  K.  Patterson  for  1 550,  due  on  1st  November,  1841 ;  a  check 
of  James  Pardon,  Brother,  &  Co.,  on  the  City  Bank  of  New 
Oilcans,  for  $  100 ;  another  check  of  the  same  drawers,  on  the 
Commercial  Bank  of  New  Orleans,  for  $120;  a  due  bill  of 
William  Christie  for  $  250 ;  a  draft  of  Fmncis  D.  Newcomb, 
on  Rice  Garland,  for  $  75 ;  four  promissory  notes  of  Frtecis  D. 
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Newcomb,  all  dated  15th  December,  1842,  each  for  $  954.76| 
dae  at  six,  twelve,  eighteen,  and  twenty-fopr  months  alter  dat& 
All  of  which  several  debts  were  dde  to  James  Armour  at  the 
time  of  his  death,  and  have  since  become  worthless  and  pre- 
scribed by  means  of  the  negligence  of  said  Mrs.  Armour ;  and 
all  said  claims  bore  interest  at  the  rate  of  eight  per  cent  per 
annum,  from  their  dates  till  paid. 

<<  That,  by  means  of  said  negligence,  she  has  made  herself 
liable  to  the  creditors  of  the  said  James  Armour  for  the  amount 
of  all  said  claims,  $  11,760  and  interest  at  ten  per  cent  from 
the  several  dates  above  mentioned  until  payment 

^^  That  she  received  and  applied  to  her  own  use  the  fam- 
ily residence  of  James  Armour,  valued  at  $  15,000 ;  she  sold 
two  lots  on  Camp  Street,  near  Felicity  road,  worth  $  600 ;  the 
property  in  the  parish  of  Jefferson,  worth  $800;  the  slaves 
Sampson,  Betsy  and  child,  Emily,  Esther  and  child,  Sarah,  and 
Calvin,  worth  by  appraisement  $2,750;  also,  the  household 
furniture  apd  plate,  carriage,  &a,  valued  at  $  1,000,  making 
1 20,150 ;  all  of  which  she  used  for  her  own  benefit,  and  did 
not  pay  to  the  creditors  of  James  Armour  any  portion  of  the 
proceeds,  although  all  said  property  belongied  to  James  Armour. 

^  That  the  said  Mrs.  Armour  owed  said  succession  of  James 
Armour  $  411.35,  at  the  time  of  his  death.  She  collected  from 
the  various  debtors  of  the  estate  of  James  Armour  the  various 
sums  which  are  stated  in  the  annexed  invento.y  to  be  due  bv 
the  persons  therein  named,  and  not  hereinbefore  set  forth,  which 
said  several  debts  amount  to  fifty  thousand  dollars. 

<'  That,  by  receiving  the  property  enumerated  in  said  in- 
ventory, as  the  executrix  of  her  husband's  will,  she  became 
bound  to  use  all  due  diligence  in  collecting  the  property  of 
said  James  Armour ;  and  also  became  bound  to  apply  all  the 
proceeds  to  the  satisfaction  of  the  debts  of  James  Armour. 

'<  That  the  said  property  was  more  than  sufficient  to  pay  all 
the  debts  of  said  James  Armour,  if  the  said  Mrs.  Josephine  H. 
Armour  had  used  due  diligence  in  collecting  and  in  paying 
over  the  proceeds  of  the  properW  of  said  estate. 

<<  That,  on  the  13th  day  of  December,  1843,  the  said  Mrs. 
Josephine  H.  Armour  filed,  in  the  Probate  Court  of  the  parish 
of  Orleans,  a  provisional  account  of  the  affairs  of  the  said -suc- 
cession, with  which  she  filed  a  statement  of  all  the  creditors  of 
said  estate,  by  which  it  appears  that  James  Armour  owed  only 
forty  thousand  dollars,  to  pay  which  Mrs.  Armour  had  the  sum 
of  seventy-one  thousand  dollars. 

^'  That,  in  the  said  list  of  creditors,  your  petitioner  is  named 
and  acknowledged  to  be  a  creditor  of  said  succession  of  James 
Armour,  for  the  sum  sued  for  herein. 
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^  That,  upon  opposition  made  to  the  said  account  and  list  of 
creditors,  it  was  adjudged  that  the  said  estate  of  Armour  owed 
to  your  petitioner  the  said  sum  of  money;  as  abo  that  the 
debts  of  the  succession  amounted  to  forty  thousand  dollars. 

**  That,  by  means  of  the  neglect  and  the  misapplication  of 
the  funds  of  said  succession,  Mrs.  Josephine  Hurd  Armour  has 
become  liable  to  pay  the  said  debt  to  your  petitioner,  and  also 
to  pay  damages  to  the  amount  of  eight  thousand  dollars,  and 
eight  percent  per  annum  interest  from  6th  June,  1843,  till  paid. 

^  The  premises  considered,  petitioner  prays  that  the  said 
Josephine  Hurd  Armour  be  cited,  and,  after  due  proceedings, 
that  she  be  condemned  to  pay  your  petitioner  the  sum  of 
$  7,510.66,  with  eiffht  p^  cent,  per  annum  interest  from  the 
6th  day  of  June,  lo43,  and  damages  as  above  stated.  Peti- 
tioner prays  for  a  trial  by  jury,  and  for  general  relief  in  the 
premises. 

^  Stockton  &  Stbelb, 
AUameys  for  PUdtUiff:' 

In  March,  1848,  the  defendant  filed  the  following  exceptions 
and  answer. 

^  And  the  said  Penelope  McGill,  by  her  attorneys,  comes 
into  court,  and,  pursuant  to  the  rules  and  practice  in  thb  hon«> 
orable  court,  files  now  this  her  exception  and  answer  to  said 
petition. 

^  She  excepts  to  said  petition,  and  prays  that  the  same  may 
be  dismissed  without  further  answer,  for  these  reasons :  — 

^  First  The  said  petition,  and  the  matters  and  things  therein 
contained,  are  not  good  and  sufficient  in  law  to  charge  this  de- 
fendant, and  show  no  cause  of  action  against  her. 

^  Second.  The  said  petition  is  insufficient,  for  the  reason  tnat 
all  parties  interested  in  the  further  settlement  of  said  accounts 
therein  referred  to  are  not  made  parties  to  said  petition,  and 
the  defendant  cannot  be  called  upon  by  each  creditor  of  the 
testator  to  render  an  acceunt  of  her  actings  and  doings. 

^<  Third.  The  said  defendant  excepts  to  the  jurisdiction  of 
this  honorable  court,  sitting  as  a  court  of  common  law,  to 
determine  and  adjudge  the  matters  involved  in  said  petition*, 
and  says  that  the  same  are  only  cognizable  in  chancery,  and 
according  to  the  form  of  proceedings  in  equity. 

^  And  if  the  said  exceptions  should  be  overruled,  and  the 
said  defendant  be  required  to  make  further  answer  unto  said 
petition,  then,  for  answer  to  the  same,  she  states :  — 

^  That  she  denies,  generally  and  specially,  each  and  all  of 
the  allegations  in  said  petition  contained,  except  such  as  are 
hereinafter  admitted.    She  admits  that  she  was  appointed  the 

YOL.  XI.  13 
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execntrix  of  the  last  will  and  testament  of  her  deceased  hus- 
band, James  Armour;  that  she  duly  qualified,  as  executrix  as 
aforesaid,  and  took  upon  herself  the  administration  of  said 
estate. 

<(  She  further  states,  that  she  has  endeavored  faithfully  and 
honestly  to  disksharge  her  duties  as  executrix,  and  avers  that  in 
all  things  she  has  administered  the  effects  of  said  estate  accord- 
ing to  law ;  that  she  made  full,  true,  and  perfect  inventory  of 
the  property  of  said  succession,  and  all  proper  diligence  in  col- 
lecting the  debts  of  said  succession ;  disposed  of  the  property 
thereof  under  and  in  obedience  to  the  order  of  court ;  maae  re- 
ports of  her  actinm  and  doinffs,  and  presented  formal  tableaux 
of  distribution,  which  were  duly  approved  and  homologated 
by  the  Probate  Court  of  the  parish  of  Orleans,  in  which  such 
matters  were  properly  cognizable. 

*^  The  said  defendant  further,  states,  that  the  said  succession 
of  James  Armour  is  and  was  at  the  death  of  the  testator 
utterly  insolvent,  and  that  she  is  a  creditor  of  said  estate, 
recognized  as  such  by  the  proper  tribunal,  and  entitled  to  be 
paid  before  petitioner ;  and,  although  so  recognized  for  a  large 
amount,  the  assets  are  wholly  insufficient  to  discharge  the  said 
daim ;  besides  many  other  ordinary  creditors,  whose  claims  are 
equally  as  meritorious  as  the  petitioner's. 

**  Wherefore  defendant  prays  for  trial  by  jury,  and  that  judg- 
ment be  rendered  against  petitioner ;  and  she  will  ever  pray,  6m, 

*«W.  C.  Mtcoui 

D.  HUNTON.'* 

In  May,  1848,  the  Circuit  Court,  after  argument,  sustained 
the  exceptions,  and  dismissed  the  suit,  at  the  plaintifTs  costs. 
The  plaintiff  sued  out  a  writ  of  error,  and  brought  the  case  up 
to  this  court 

It  was  submitted  upon  printed  arguments  by  Jt&.  BuUcr-' 
worthy  for  the  plaintiff  in  error,  and  Sir.  Benjamin^  for  the  de- 
fendant in  error. 

The  counsel  for  the  plaintiff  in  error  considered  that  the 
Circuit  Court,  by  its  judgment,  had  decided  the  three  following 
points,  in  each  of  which  there  was  alleged  to  be  error  :'>—  1st 
That  no  cause  of  action  was  shown  in  the  petition ;  2d.  That 
no  proper  parties  wera  made;  and  3d.  That  the  suit  should 
have  been  upon  the  equity  side  of  the  court  But  as  the  deds- 
ion  of  this  court  turned  exclusively  upon  the  first  point,  that 
one  only  will  be  noticed. 

First  We  think  the  petition  shou^  good  cause  of  action : 
no  one  disputes  that  an  executor  b  responsible  personally  to 
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some  one  for  the  valae  of  the  property  received  by  him ;  either 
for  its  restoration  in  kind,  or  for  its  value,  if  the  properbr  or  its 
value  has  been  lost  by  his  ne|;iigence  whilst  it  remained  in  his 
possession.  See  11  La.  R.  22 ;  9  Rob.  405, 447;  9  La.  R.  49; 
3  Martin,  N.  8.  707;  7  Rob.  47a 

This  responsibility  is  directly  in  favor  of  the  parties  for  whose 
benefit  the  property  is  received  by  the  executor. 

According  to  the  law  in  Louisiana  (and  we  believe  everv- 
where  else)  creditors  of  the  deceased  have  a  right-  to  be  paid 
out  of  the  funds  in  the  hands  of  the  executor,  in  preference  to 
all  other  persons,  whether  legatees  or  heirs.  Civil  Code,  Art 
1627.  And  they  are  the  parties  prindpaUy  interested  in  so 
much  of  the  property  as  is  needed  to  satisfy  their  claims ;  ooh- 
seqaently,  the  account  must  be  rehdered  to  them  of  the  prop- 
erty received,  and  payment  must  be  made  to  them,  if  it  is 
destroyed.    No  one  else  is  interested  in  this  matter. 

Now,  the  plaintiff  has  set  forth  that  the  defendant  received 
property  worth  1 71,000,  and  that  the  debts  were  only  $  58,000 ; 
that  she  has  destroyed  a  large  amount  of  the  notes,  allegations, 
&C.,  by  permitting  them  to  become  prescribed  and  worthless ; 
that  she  has  converted  to  her  own  use  properry  worth  $  20,000, 
and  that  she  has  collected  debts  due  to  the  estate  of  James 
Armour  worth  $  50,000 ;  that  she  has  paid  no  one  any  thing, 
and  that  all  tiiis  monev,  $  71,000,  was  received  as  funds  with 
which  to  pay  plaintiff's  debt,  and  that  there  is  no  other  fund 
from  which  it  can  be  paid. 

There  is  a  tacit  or  quasi  ooniaract  made  by  an  executor  in 
receiving  property  of  a  succession,  that  he  will  pay  it  to  the 
.  parties  to  whom  it  rightfully  belongs,  that  is,  first  to  the  credi- 
tors, then  to  the  legatees,  then  to  the  heirs  of  the  deceased. 
Plaintiff  sets  forth  that  this  quasi  contract  has  been  violated  so 
far  as  she  is  concerned,  and  she  asks  its  enforcement ;  also,  she 
says  the  defendant  received  property  to  the  value  of  $  71,000, 
which  property  was  received  by  her  to  pay  this  very  debt,  and 
that  by  the  negligence  6f  the  defendant  it  has  partly  become 
worthless,  and  that  she  has  herself  consumed  and  used  th6 
balance,  and  thus  she  has  damaged  the  plaintiff  to  the  whole 
amount  of  her  debt  Thus  she  shows  two  good  causes  of 
action  against  the  defendant 

The  counsel  for  the  appellee  replied  to  this  point  as  follows. 

1st  The  petition  is  insufficient 

As  the  demand  is  for  a  judgment  de  bonis  propriis^  the  action 
is  in  the  nature  of  a  devastavit,  at  common  law. 

In  order  to  sustain  such  a  suit  at  common  law,  there  must 
be  judgment  and  execution.  1  J.  J.  Marshall,  862 ;  Erving  t;. 
Peters,  3  Term  Rep.  685. 
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Action  may  be  brought  upon  the  judgment  without  execu- 
tion, upon  a  suggestioii  of  a  devastavit,  but  it  is  usual  to  sue 
out  Bl  fieri  facias^  and  state  the  judgment,  writ,  and  return.  2 
Williams  on  Executors,  1224,  with  numerous  cases  cited. 

The  reason  why  the  judgment  without  execution  is  sufficient 
is  stated  on  the  same  page.  ^  The  foundation  of  the  action  is 
the  jii^dgment  obtained  agains;t  the  executor,  which,  as  there 
has  been  already  occasion  to  show,  is  conclusive  upon  him  to 
show  that  he  has  assets."    2  Williams,  1224. 

Hence,  whenever  the  executpr  is  sued  at  common  law,  ne 
must,  at  his  peril,  plead  plene  administravU  ;  if  he  fail  to  do  so 
his  silence  is  a  confession' of  assets,  and  he  is  not  permitted 
ever  after  to  deny  that  he  has  sufficient  assets  to  pay  the  de« 
mand.  3  Term  Rep.  690;  3  Bac.  Abr.,  tit  Ibcecuiars  (M.); 
Siglar  V.  Haywood,  8  Wheaton,  678. 

There  is  no  averment  of  judgment  or  execution  in  the  peti- 
tion. It  is  true  that  the  plaintiff  allee^es  that  her  name  and 
debt  were  placed  on  a  list  of  debts,  and  that  on  opposition  it 
was  adjudged  -^Hhat  the  estate  of  Armour  owed  petitioner 
the  said  sum  of  money."  But  this  is  a  very  different  thing 
from  the  judgment  aminst  an  executor  at  common  law.  Such 
a  judgment  rendered  simply  is  proof  of  assets;  but  l.  mere 
decree  that  the  estate  owed  the  debt  is  no  judgment  whatever 
against  the  executor,  and  no  proof  of  assets  on  suit  for  de- 
vastavit 

The  proceeding  to  which  the  petition  alludes  is  peculiar  to 
the  laws  of  Louisiana.  No  creditor  is  permitted  to  bring  suit 
for  the  debt  of  the  estate,  without  first  presenting  his  claim  to 
the  administrator.  If  the  claim  be  acknowledged  in  writing 
by  the  administrator,  the  creditor  "  may  present  it  to  the  judge, 
that  it  may  be  ranked  amongst  the  acknowledged  debts  of  the 
succession."  Louisiana  Code  of  Practice,  art  984,  985.  If 
the  administrator  refuse  to  acknowledge  the  claim,  then  the 
creditor  may  bring  suit  Art  986.  But  the  judgment  ob- 
tained gives  no  priority,  and  the  creditor  can  only  obtain  pay- 
ment concutrently  with  the  other  creditors.  Art  987.  And 
when  the  administrator  has  funds  to  pay,  be  calls  all  the  cred- 
itors together,  to  receive  the  amountis  due  them  respectively. 
,  Art  988. 

The  judge  is  empowered  to  direct  the  sale  of  property  for 

Eayment  of  debts,  and  when  the  representative  of  the  estate 
as  funds,  he  calls  the  creditors  together,  by  publications  noti- 
fying them  that  a  dividend  has  been  declared,  and  a  tableau 
thereof  filed  in  court,  in  accordance  with  which  the  funds  will 
be  distributed  after  approval  by  the  judge.  In  other  words, 
estates  are  administered  in  Louisiana  like  bankruptcies.    The 
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executor-*  is  the  assignee,  and  he  makes  payments  or  declares 
dividends  only  under  the  orders  of  the  court 

The  acknowledgment  of  the  executor  is  often  made,  as  in 
this  instance,  by  ^iog  in  court  a  list  or  statement  of  the  debts 
of  the  succession.  This  list  approved  or  homold|gated  estab« 
lishes  the  debt  as  against  the  succession,  and  entitles  the  credi- 
tor to  participate  in  any  future  dividends.  Such  is  the  judg- 
ment of  the  plaintiff  in  this  suit.  How  different  it  is  from  the 
judgment  necessary  at  common  law  to  support  the  action  of 
devastavit,  is  too  obvious  to  reauire  any  argument.  It  is'  dif- 
ferent in  its  effects  and  its  legal  consequences.  No  execution 
can  issue  upon  it,  and  it  does  not  implv  assets  in  the  hands 
of  the  executor.  Such  a  judgment  is  therefore  insufficient  to 
support  the  action. 

If  it  be  pretended  tfattt  the  mode  of  proceeding  in  Louisiana 
predudes  any  other  form  of  judgment,  we  reply  that  such  is 
not  the  case.  The  rights  of  crediton  are  fully  protected  under 
our  laws.  If  he  has  reason  to  believe  that  there  are  funds  in 
the  hands  of  the  executor,  he  may  call  upon  him  by  rule,  and 
enforce  its  distribution.  He  may  even  demand  the  exhibition 
of  his  bank-books  and  accounts,  to  ascertain  if  he  have  funds. 
Act  of  1837,  Bullard  &  Curry's  Digest ;  Kenner  v.  Duncan's 
Executors,  3  Mart  N.  8. 563. 

Such  a  distribution  of  funds  in  hand  is  a  judgment  in  favor 
of  each  creditor  for  the  dividend  awarded  to  him.  Morgan  et 
al.  V.  Their  Creditors,  4  La.  R.  174 ;  Nolte  et  aL  v.  Their  Cred- 
itors, 7  Mart  N.  S.  644;  Preston  v.  Christin,  4  La.  Ann. 
Eep.  102. 

It  is,  moreover,  a  judgment  ol  assets  to  the  amount  of  the 
dividend,  and  if  after  such  a  judgment  the  executor  fail  to  pay, 
execution  issues  against  him  de  bonis  propriis.  Code  of  Prac- 
tice, Art  994  and  1057. 

*It  is  thus  obvious  that  the  laws  of  Louisiana  do  afford  tha 
same  remedies  as  the  common  law  against  estates.  It  the  pe- 
tition contained  an  averment  that  a  tableau  of  distribution  had 
been 'filed  and  homologated,  confessing  the  possession  of  assets, 
and  awarding  full  payment  to  the  plaintiff,  then  she  would  be 
in  precisely  me  same  position  with  a  creditor  having  a  com- 
mon law  judgment  against  an  executor,  and  could  maintain 
her  action  of  devastavit  The  petition  contains  no  such  alle- 
gation. 

The  reason  of  the  rule  applies  to  both  systems  equally. 
Utider  neither  can  the  executor  be  vexed  by  personal  pursuit, 
until  it  has  been  establ'ished  judicially  that  payment  cannot  be 
obtained  de  bonis  testatoris.  Until  that  be  ascertained,  no  p^ 
sonal  action  lies  against  ^e  executor.  All  the  cases  dtea  in 
13» 
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tbe  printed  brief  of  plaintiff's  counsel  support  this  view  of  the 
laws  of  Louisiana.  Tbe  creditors  and  heirs  may  sue  for  an 
account,  but  no  case  can  be  cited  in  which  such  an  action  as 
the  present  has  been  sustained  in  this  State,  without  showing 
a  necessity  for  it,  by  proving  that  payment  cannot  be  had  from 
the  ffoods  of  the  succession. 

The  position  assumed  in  plaintiff's  brief,  that  the  executor 
is  responsible  to  creditors  for  the  property  that  comes  into  his 
hands,  and  for  his  fidelity  in  administration,  is  fuUy  admitted, 
but  it  is  denied  that  the  courts  of  Louisiana  will  entertain  a 
suit  in  the  nature  of  a  devastavit,  without  showing  that  tbe 
assets  of  the  estate  have  been  in  some  form  exhausted.  If  the 
allegations  of  the  petition  be  true,  it  is  obvious  that  this  suit  is 
both  unnecessary  and  vexatious.  If  property  to  tbe  amount 
of  over  $  70,000  in  value  has  come  to  the  hands  of  the  defend- 
ant to  pay  debts  of  only  $  40,000,  it  is  apparent  that  she  is  lia- 
ble fpr  the  assets  as  executrix.  She  may  be  forced,  under  th^ 
heavy  penalties  imposed  by  law,  on  a  breach  of  •  trust,  to  sell 
the  property,  collect  the  debts,  and  distribute  the  proceeds  in 
the  form  prescribed  by  law.  The  plaintiff  does  not  pretend 
that  she  has  attempted  to  procure  payment  in  that  form.  She 
allefles  no  rule  agamst  the  defenda.it,  no  tebleau  of  distribution 
coniessing  assets,  —  no  step  whatever  against  her  in  her  repre* 
sentative  capacity,  taken  ineffectually.  It  is  idle  to  say  that 
the  executrix  reteins  and  appropriates  to  her  own  use  the  prop- 
erty and  funds  of  the  estate.  If  such  property  and  funds  be  in 
her  hands,  she  can  hold  them  only  under  the  control  and  supers 
vision  of  the  court  She  is  compelled  by  law  and  by  the  du- 
ties of  her  ofiice  to  administer  and  distribute,  and  no  proof  can 
be  received  that  she  has  not  done  so,  except  a  judgment  of  the 
proper  court  Such  a  judgment  any  creditor  aggrieved  may 
always  provoke.  The  petition  alleges, no  such  judgment;  iht 
suit  is  therefore  merely  vexatious,  and  deserves  no  favor. 

The  point  is  expressly  decided  in  a  case  in  the  Louisiana  Re- 
ports, and  we  quote  the  opinion  at  length,  to  show  that  the 
principles  above  steted  are  lully  recognized  in  Louisiana. 

^^  The  plaintiff  is  appellant  from  a  decree  setting  aside  an 
order  of  sequestration  which  he  had  previously  obteined.  This 
order  had  been  issued  on  his  allegation  that  Tarbe  and  Nash 
had  made  a  surrender  of  their  property  to  their  creditors,  in  the 
year  1837 ;  that  John  Tarbe,  one  of  the  insolvents,  had,  been 
appointed  syndic  of  their  creditors,  and  by  the  latter  dispensed 
with  givinff  security  as  such  ;  that  the  defendant  had  illegally 
disposed  of  part  of  the  propZerty  surrendered,  by  selling  it  at 
private  sale,  and  that  he  was  about  to  dispose  of  a  quantity  of 
other  property  belonging  to  the  estete  in  the  same  illegal  man* 
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ner,  to  the  premdice  of  plaintfiT  and  that  of  all  the  other  cred* 
iton.  We  think  iiiat  the  court  below  did  not  err.  The  whole 
proceeding  appears  to  us  irregular  and  unwarranted  by  law. 
when  a  Bynoic  has  been  legedl^  appointed,  and  has  taken 
charge  of  the  estate  intrusted  to  him,  no4ndividnal  creditor  can 
sue  bim  for  a  debt,  or  interfere  with  his  administration.  He 
may  be  ruled  to  produce  his  bank-book,  file  a  tableau  of  dis- 
tribution, and  pay  privileged  debts,  &c.,  but  he  should  not  be 
auffered  to  be  harassed  by  suits  brought  by  individual  creditorS| 
who  allese  or  fear  mismanagement  on  bis  part  If  he  has 
been  guilty  of  malfeasance  or  gross  negligence,  he  can,  in  due 
course  of  law,  be  removed  from  office  by  the  creditors,  and 
made  liable  in  damages  in  his  individual  capacity.  6  MartiUi 
N.  S.  126;  Laws  of  1837,  p.  96."— Lallande  v.  Tarbe,  SyndiCi 
15  La.  Rep.  443. 

This  decision  was  made  with  reference  to  a  syndic  of  insol- 
vents ;  but  the  mode  of  administration,  and  the  rales  applicable 
to  it,  are  precisely  the  same  in  estates  or  successions. 

It  is  thntt  established  that  the  petition  shows  no  sufficient 
ground  for  an  action  of  devastavit,  either  according  to  the  laws 
of  Louisianix  o?  the  common  law. 

If  it  were  admitted  that  such  a  jud^ent  as  is  required  at 
common  law  could  not  be  obtained  m  the  State  courts,  this 
plaintiff  could  not  be  excused  from  obtaininff  it  on  that  ac- 
count. She  is  a  citizen  of  another  State,  and  rae  federal  courts 
are  open  to  her.  She  might  there  have  obtained  judgment 
and  issued  execution  a^nst  the  executrix,  and  the  return  of 
the  writ  would  have  justified  the  present  action.  But  she 
seeks  to  avoid  compliance  with  the  requisites  of  the  law, 
and  prefers  to  prosecute  her  suit  witiiout  ascertaining  by  judi- 
cial proceedings  that  such  a  suit  is  either  admissible  or  neces- 
sary. That  she  has  chosen  a  course  so  irregular  is  significant 
of  uie  want  of  foundation  for  her  demand. 

Mr.  Justice  MoLEAN  delivered  the  opinion  of  the  court 
A  writ  of  enor  to  the  Circuit  Court  ot  the  United  States  for 
the  District  6f  Louisiana  brings  before  us  this  case. 

A  suit  was  commenced  by  the  plaintiff  in  the  Circuit  Court 
against  the  defendant,  on  a  claim  of  debt  amounting  to  the 
sum  of  ft  7,510,  with  interest,  which  James  Armour,  husband 
of  the  defendant,  in  his  lifetime  owed  to  the  plaintiff.  Ife  died, 
having  executed  a  will  and  made  the  defendant  his  executrix. 
She  fied  her  petition  in  the  Ptobate  Court  at  New  Orleans, 
and  was  duly  authorized  to  act  as  executrix.  At  the  decease 
of  her  husband,  it  is  alleged,  a  large  amount  of  property  came 
into  her  hands  as  exeontrix,  which  she  used  for  her  own  bene^ 
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fit,  and  neglected  to  pay  the  debts  of  the  estate.  And  it  aver- 
red that  a  misapplication  of  the  funds  has  made  the  defendant 
liable  in  her  individual  capacity,  and  the  plaintiff  prays  that 
she  <may  be  condemned  to  pay  the  above  sum,  &c. 

The  defendant  demurs  to  the  petition,  on  the  ground  that  it 
is  not  sufficient  in  law  to  charge  her,  for  want  of  parties,  and 
that  the  matters  are  onlv  cognizable  in  chancery.  And  she 
answers  that  she  has  fuUy  aaministered,  having  made  a  full 
inventory  of  the  properly  of  said  succession,  and  used  all  proper 
diligence  to  collect  the  debts,  and  disposed  of  the  property  in 
obedience  to  the  order  of  the  court;  made  reports  of  her  acts, 
and  presented  a  formal  tableau  of  distribution,  which  was  duly 
approved  and  homologated  by  the  Probate  Court  That  the 
estBite  proved  to  be  insolvent,  and  that  the  defendant  is  a  cred- 
itor, recognized  as  such  by  the  proper  tribunal,  and  is  entitled 
to  a  preference,  jcc. 

At  the  trial  the  suit  was  dismissed,  at  the  plaintiff's  costs. 

This  was  a  procedure  at  law  under  the  forms  adopted  by 
Louisiana,  and  the  question  is,  whether  it  is  maintainable. 
The  plaintiff  demands  a  judgment  de  bams  propriiSj  against 
the  defendant,  no  ot(ier  step  having  been  taken,  or  notice  gived, 
before  the  commencement  of  the  present  action.  At  common 
law  an  exceptor  or  administrator  is  not  chargeable  on  a  devas- 
tavit, until  a  judgment  shall  be  obtained  against  him.  He  is 
bound  to  defend  himself  by  legal  pleading,  and  can  have  no 
relief  in  equity.  K  he  suffer  judgment  by  default,  it  is  an  act- 
mission  of  assets,  and  also  if  he  file  a  plea  in  bar  which  he 
knows  to  be  false.  Bo  if  he  pleads  only  the  general  issue,  and 
has  a  verdict  against  him.  It  he  plead  plene  administravUj  and 
.  on  this  plea  assets  are  found  to  be  in  his  hands,  he  is  liable 
only  to  the  amount  of  such  assets.  3  Bac  Abr.,  Ezecu- 
tors,  (M). 

Estates  by  the  law  of  Louisiana  are  administered  under  the 
special  orders  of  the  Probate  Court  By  the  Code  of  Practice, 
Art  984-988,  no  creditor  is  permitted  to  bring  suit  without 
first  presenting  his  daim  to  the  administrator.  If  the  claim  be 
admitted  by  the  administrator- in  writing,  it  is  filed  among  the 
acknowledged  debts  of  the  succession.  If  the  claim  be  rejected, 
the'  creditor  may  bring  suit.  But  a  judgment  gives  no  pri- 
ori^. 

By  articles  1167, 1168,  and  1169  of  the  Civil  Code,  the  cura- 
tor of  a  vacant  succession  can  pay  no  debts,  except  privileged 
ones,  until  three  months  after  the  succession  is  opened,  and 
then  under  the  order  of  the  judge.  When  the  time  for  pay- 
ment arrives,  he  roust  present  his  petition  to  the  judge,  with  a 
statement  of  the  debts  due.    And  if  the  funds  in  his  hands 
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sball  be  insuffident  to  pay  the  debts  in  full,  he  is  required  to 
make  a  tableau  of  the  distribation  and  present  it  to  the  judge, 
witii  a  prayer  that  he  should  be  authorized  to  make  the  pay- 
ments i\ccordingly.  But  if  the  administrator  or  curator  ^  neg- 
lect or  refuse  to  file  a  tableau  of  the  estate,  and  obtain  the 
order  of  the  judge  to  make  payment,  he  can  be  compelled  to 
do  so  on  the  demand  of  the  interested,  or  in  default  thereof 
render  himself  responsible  in  his  personal  capacity."  Kennet 
et  al.  V.  Duncan's  Executors,  3  Martin,  N.  S.  570. 

This  last  procedure  is  as  indispensable  under  the  Louisiana 
law  to  authorize  a  proceedins;  against  the  executor  or  adminis- 
trator to  make  him  personally  responsible,  as  an  action  and 
judgment  are  necessary  at  common  law  to  charge  him  with  a 
devastavit.  And  it  does  not  appear  from  the  petition  in  the 
case  before  us,  that  any  order  of  the  judge  was  obtained  as 
required,  or  that  any  proceedings  were  bad  to  compel  the  de- 
fendant to  exhibit  a  tableau  of  distribution,  by  which  it  would 
appear  whether  the  executrix  had  assets  in  her  hands  to  pay 
the  whole  or  any  part  of  the  debt  of  the  plaintilT.  This  action 
was  commenced  at  law,  and  the  fact  is  alleged  that  a  large 
amount  .of  assets  came  into  the  possession  oT  the  defendant 
which  have  been  misapplied,  on  which  ground  a  personal 
liability  is  sought  to  be  enforced  against  her.  This  the  law 
does  not  authorize.  An  executor  or  administrator  by  the  laws 
of  Louisiana  is  considered,  in  this  respect,  ,as  a  syndic  of  an 
insolvent  estate.  In  6  Martin,  N.  8. 126,  the  court4ay,  when  a 
syndic  has  been  legally  appointed,  and  has  taken  charge  of  thQ 
estate  intrusted  to  him,  no  individual  creditor  can  sue  him  for 
a  debt  or  interfere  with  his  administration.  He  may  be  ruled 
to  produce  his  bank-book,  file  a  tableau  of  distribution,  &c.,  but 
he  should  not  be  suffered  to  be  harassed  by  suits  brought  by 
individual  creditors*  who  allege  or  fear  mismanagement  on  hui 
part 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs. 

Order. 
This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Louisiana,  and  was  argued  by  counsel  On  consideration 
whereof,  it  is  now  here  ordered  and  adjudged  by  this  court,  that 
the  judgment  of  the  said  Circait  Court  in  this  case  be.  and  the 
same  is  hereby,  affinned,  with  costs. 


IM  SUPREME  COUBT. 

The  United  Btatei  v.  Morgan  et  aL 


Thb  United  Statbs,  Plaintiffs  in  erbob,  v.  Thomas  Gibbes  Mob- 
OAN,  Thomas  W.  Chinn,  Micajah  Coubtnbt,  Josiah   Babkbb, 

AND   THE  HeIBS  AND  LEOAL  BErBESENTATIYES  OF  JOHN  DaVENPOBT, 

deceased. 

Althong;]!  a  bill  of  excepdoni  it  imperfectly  drawn,  jet  if  this  court  can  ascertain  the 
snbstence  of  the  facu,  and  the  questions  on  which  the  judge  instructed  the  jury 
are  i^parent,  it  will  proceed  to  decide  the  case. 

Where  a  collector  receired  treasury-notes  in  payment  for  duties,  which  were  cancelled 
by  him,  but  afterwards  stolen  or  lost,  altered,  and  then  received  by  him  again  in 
payment  for  other  duties,  he  is  responsible  to  the  government  for  the  amount 
thereof 

80  also  he  is  responsible,  to  a  certain  extent,  where  treasury-notes  were  received  by 
him  in  payment  for  duties,  cancelled,  but  lost  or  purloined  (without  his  knowledge 
or  consent)  before  being  placed  in  the  post-office  to  be  returned  to  the  Depart- 
ment 

And  thii  is  so  whether  the  notes  be  considered  as  money  or  only  evidences  of  debt 
by  the  Treasurv  Department. 

But  the  extent,  above  mentioned,  to  which  his  responsibility  goes  is  to  be  measured 
by  a  jury,  who  are  to  form  their  Judgment  from  the  danger  of  the  notes  getting 
into  circulation  again,  the  delay  and  inconvenience  in  obtaining  the  proper  vouchem 
to  settle  accounts,>the  want  of  evidence  at  the  Department  that  the  notes  had  been 
redeemed,  or  from  any  other  direct  consequence  of  the  breach  of  the  coUector'a 
bond. 

This  case  was  'brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Louisiana. 

It  was  a  suit  brought  upon  a  collector's  bond  against  Thomas 
Gibbes  Morgan,  the  principal,  and  Thomas  W.  Cbinn,  Micajah 
Courtney,  Josiah  Barker,  and  John  Davenport,  sureties.  The 
bond  was  executed  on  the  14th  of  December,  1841,  and  recited 
that  Morgan  had  been  appointed  collector  of  the  customs  for 
the  district  of  Mississippi,  in  the  State  of  Louisiana,  on  the 
25th  of  June,  1841.  It  was  in  the  usual  form,  with  a.  condition 
that  Morgan  <^  has  truly  and  faithfully  executed  and  discharged| 
and  shall  continue  truly  and  faithfully  to  execute  and  discharsei 
all  the  duties  of  the  said  office."    The  penalty  was  $  120,000. 

The  suit  was  brought  on  the  15th  of  December,  1843,  and 
the  breach  is  thus  set  out  in  the  petition:-— 

"  Now  these  petitioners,  by  their  attorney  aforesaid,  aver  and 
expressly  charge  that  the  condition  of  said  bond  or  writing  ob« 
ligatory  has  been  broken  in  this,  to  wit,  thai  the  said  Thomas 
Gibbes  Morgan  had  not  truly  and  faithfully  executed  and  dis- 
charged, nor  did  said  Thomas  Gibbes  Morgan  continue  truly 
and  faithfully  to  execute  and  discharge,  all,  the  duties  of  the 
said  office  according  to  kw.  That  the  said  Thomas  Gibbes 
Morgan  did,  both  Insfore  and  after  the  time  of  the  signing  of 
said  bond,  and  while  he  was  coUeetor  as  aforesaid,  receive  at 
said  collector  large  suins  of  money  belonging  to  petitioneni 
which  he  has  in  part  only  paid  to  petitioners,  leaving  the 
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balance  of  1 274,775.17,  which  was  received  b j  said  Morgan 
as  said  coUectoTi  and  while  he  was  said  collector,  and  which 
said  balance  said  Morgan  has  refused  to  pay  to  petitionersi  and 
yet  retains  the  same  in  his  poflisession,  ttK>ngh  often  directed 
and  requested  by  petitioners  to  pay  the  same  to  them.  That 
said  Morgan  has  not,  since  the  nrst  quarter  of  the  year  1843, 
transmitted  the  returns  of  his  accounts  as  said  collector  for 
settlement  to  the  proper  officer,  as  he  is  required  by  law  to  do, 
and  for  that  reason  petitioners  are  unable  to  specify  the  items 
of  said  balance,  but  they  reserve  the  right,  by  amended  petition 
or  otherwise,  of  furnishinff  a  detailed  statement  of  said  Mor^ 
gan's  account  as  said  ooUector  so  soon  as  he  shall  transmit 
his  quarterly  returns  as  aforesaid;  by  means  whereof  a  right  of 
'action  has  accrued  to  these  petitioners  to  have  and  recover  the 
penalty  of  said  bond  or  writing  obligatory,  which,  though  ami- 
cably requested,  said  obligors  refuse  to  pay* 

^  That  said  petitioners  also  reserve  the  right  of  proceeding,  by 
amended  petition  or  otherwise,  against  th^  said  Tnomas  Oibbt^ 
MoTffan  for  any  other  or  greater  sum  than  the  penalty  of  said 
bond  herein  sued  for,  even  should  the  same  exceed  the  said  bal- 
ance of  f  274,775.17,  inasmuch  as,  from  the  omission  and  neg^ 
lect  of  said  Morgan  to  furnish  said  quarterly  re^nrns,  petition- 
ers are  unable  to  finally  adjust  the  accounts  of  said  Morgan  as 
said  collector.^ 

The  defendants  answered  with  a  general  denial,  as  in  a  plea 
of  nil  debet. 

On  the  27th  of  January,  1848,  the  cause  came  on  for  trial 
in  the  Circuit  Court,  and  continued  during  that  day,  the  28tb, 
and  the  29ttL  The  record  stated  the  impanelling  of  the  jury, 
the  opening  of  the  case  by  the  district  attorney,  the  fact  that 
evidence  was  given  on  the  part  of  the  plaintiffs  and  On  the 
part  orthe  defendants,  and  the  following  ^erdict  of  the  jury :  — 

**  Verdict  in  favor  of  the  United  States,  viz. : 
Fen*  tile  balance  acknowledged,    ....     $32,400.13 
And  commissions, 28469.44 

Amounting  to $60,569.57 

^  John  Castbllano,  ForenUm. 
^New  OrUansi  Janvarv 29(A,'1848" 

The  verdict  was  recorded  and  judgment  entered  up  on  the 
9th  of  February^  1848.  But  the  record  did  not  show,  in  any 
part  of  it,  what  the  evidence  was  which  was  riven  either  on  the 
part  of  the  plaintiffs  or  defendants.  The  foliowinR  bills  of  ex- 
oeption  refer  to,  but  do  not  state  it 
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"  And  afterwards^  to  wit,  on  the  4th  day  of  February,  1848, 
the  following  bill  of  exceptions  was  filed  by  the  United  States 
district  attorney :  — 

"  The  United  States  v.  Thomas  Gibbes  Morgan  and  others. 

In  the  United  States  Circuit  Court  in  and  for  the  Fifth  Circuit 
and  District  of  Louisiana. 

"Be  it  remembered,  that,  at  the  December  term  of  said  court, 
on  the  trial  of  the  above-named  case,  on  this  Saturday,  the 
29th  day  of  January,  in  the  year  1848,  after  the  argument  on 
both  sides  had  been  closed,  and  before  the  jury  had  retired,  the 
attorney  of  the  United  States  for  the  district  aforesaid  prayed 
the  court  to  charge  the  jury  as  follows,  to  wit : — 

"  First  That  T.  6.  Morgan,  and  the  sureties  on  his  official 
bond,  were  liable  in  law  for  the  sum  of  ^  99,915.27,  qu  amount 
of  treasury-notes  received  by  T.  G.  Morgan,  collector,  in  pay- 
ment of  public  dues,  and  lost  by  him,  or  stolen^  from  him  while 
in  his  possession,  after  they  had  been  marked  *  cancelled,'  and 
before  they  were  deposited  in  the  post-office ;  for  which  pur- 
pose they  had  been  put  up  in  a  bundle. 

"  And,  on  the  day  and  date  aforesaid,  the  attorney  of  the 
United  States  aforesaid  further  prayed  the  court  to  charge  the 
jury,-^ 

"Second.  That  the  defendant,  T.  G.  Morgan,  and  the  sure- 
ties on  his  official  bond,  were  liable  in  law  for  the  sum 
of  9 1,074.89,  being  the  amount  of  two  treasury-notes  of  five 
hundred  dollars  each,  and  the  interest  thereon ;  which  notes 
were  received  in  payment  of  public  dues  by  T.  G.  Morgan, 
collector,  stolen  from  his  office,  altered,  and  afterwards  again  re- 
ceived by  him. 

"  The"  court  refused  to  give  the  above  charges  as  required, 
but  charged  the  jury  that,  if  they  believed,  from  the  evidence 
before  them,  that  the  treasury-notes  in  controversy  were  re- 
ceived by  the  defendant  in  payment  of  r^enue,  and  that  he 
took  receipt  upon  the  back  of  them  when  received  from  the 
persons  paying  them  in,  and  cancelled  them  on  the  face  of 
each  accorcling  to  law,  and  had  them  put  into  a  bundle  in  the 
usual  manner  for  transmitting  them  to  tlje  Treasury  Depart- 
ment, and  gave  orders  to  the  person  who  had  been  in  the  habit 
of  delivering  them  at  the  post-oMce  to  deposit  ttiem  there  ((St 
transmission;  and  they  were  lost  or  purloined  without  the 
knowledge  or  consent  of  .defendant,  he  is  hot  answerable  to 
the  plaintiff  for  them.  And  the  court  further  charged  the  jury, 
that  if  they  Jbelieved  from  the  evidence  that  the  two  treasury- 
notesi  amounting  to  $1,074.89,  were  part  of  the  treasury- 
notes  so  cancelled,  and  intended  to  have  been  forwarded  to  the 
^ITreasury  Department,  but  had  been  subsequently  so  altered 
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without  the  knowledge  or  consent  of  the  defendant,  so  as  to 
make  them  appear  to  be  genuine,  and  he  afterwards  received 
tiiem  in  payment  of  duties  believing  them  to  be  genuine,  he  is 
not  responsible  to  the  plaintiff  for  them,  but  is  entitled  to  a 
credit  on  the  account  of  the  plaintiff  for  that  amount 

"  Wherefore,  the  attorney  of  the  United  States  aforesaid 
tenders  this  his  bill  of  exceptions  to  the  said  refusal,  and  prays 
the  same  may  be  made  a  part  of  the  record. 

«  Theo.  H.  McCaleb,  [l.  s.l 

U.  8.  Judge. 

^  And  afterwards,  to  wit,  on  the  5th  day  of  February,  1848 
the  following  bill  of  exceptions,  taken  by  the  counsel  of  the 
defendants,  was  filed :  — 

**  The  United  States  v.  Thomas  Gibbes  Morgan  and  others. 

In  the  United  States.  Circuit  Court,  in  and  for  the  Fifth  Circuit 
and  District  of  Louisiana. 

"Be  it  remembered,  that,  at  the  December  term  of  said  court 
on  the  trial  of  the  above-named  case,  on  this  Saturday,  the 
29th  day  of  January,  in  the  year  18^,  after  the  defendants 
had  introduced  evidence  to  show  that  the  item  charged  by  the 
said  T.  Q.  Morgan  in  his  account  for  tho  second  quarter  of  the 
year  1842,  for  safe-keeping  and  disbursement  of  public  moneys 
from  12th  July,  1842,  to  26th  July,  1843,  being  commission 
thereon,  amounting  to  the  sum  of  (88,169.44,  was  reasonable 
and  just  under  the  circumstances,  and  which  said  item  had 
been  disallowed  bv  the  accounting  officer  of  the  Treasury  De- 
partment; and  after  the  argument  on  both  sides  had  been, 
closed,  and  before  the  jury  had  retired,  the  counsel  for  the  de- 
fendants aforesaid  requested  and  prayed  the  court  to  charge- 
the  jury  as  follows :  — 

**  That  the  defendant,  T.  G.  Morgan,  when  acting  as  collec- 
tor of  the  customs,  not  being  under  the  law  a  disbursing  officer, 
and  the  payment  of  the  drafts  drawn  on  him  by  the  Treasurer 
of  the  United  States  not  being  in  the  course  of  his  duties  as 
collector,  he  is  entitled  to  a  reasonable  compensation  for  his 
risk  and  trouble  in  keeping  and  disbursing  the  money. 

*<  The  court  refused  to  give  the  above  charge  as  required,  but 
charged  the  jury  that,  under  the  law,  the  defendants  were  not 
entitled  to  the  credit  and  compensation  by  them  claimed  as 
aforesaid. 

**  Wherefore  the  defendants,  by  their  counsel,  tender  this  their 
bin  of  exceptions  to  the  said  refusal,  and  pray  that  the  same- 
may  be  macle  a  part  of  the  record. 

"  Theo.  H.  MoCaleb,  [l.  s.l 

VOL.  XI.  14  K  iSL  Jud^:'' 
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The  attorney  for  the  United  States  Bued  out  a  writ  of  erroii 
and  brought  the  case  up  to  this  court 

It  was  argued  by  Mr.  CriUenden  (Attomey-CJeneral)^  for  the 
jdaintifis  in  errori  no  counsel  appearing  for  the  defendants. 

Mr.  Crittenden  contended  that  the  court  erred  to  the  preju- 
dice of  the  United  States  in  the  instructions  given,  and  also  in 
refusinff  to  give  «hose  requested  on  their  part,  and  that  the  de- 
fence wowed  by  the  court  below  did  not  discharge,  and  ought 
not  to  discharge,  the  collector  and  his  sureties  in  this  action  on 
his  official  bond,  and  referred  to  United  States  v.  Prescott,  3 
Howard,  578. 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the  court 

This  was  an  action  on  an  official  bond,  given  to  secure  the 
faithful  performance  of  duty  by  one  of  the  defendants,  as  c  )1- 
lector  of  the  port  of  New  Orleans. 

His  appointment  took  place  in  June,  1841,  and  the  bond  was 
dated  in  JPecember  of  the  same  year,  and  the  condition  was 
averred  to  have  been  broken  in  1^3  by  not  paying  over  large 
sums  lOf  money  collected  for  the  United  States,  and  by  not 
making  seasonable  returns  of  his  accounts. 

The  breaches  were  denied,  and  at  the  trial  it  would  seem 
that  evidence  was  given  in  relation  to  them,  and  the  jury  re- 
turned a  verdict  for  the  plaintifTs  for  $  60,569.57. 

But  something  like  $100,000  more  appear  to  have  been 
claimed,  which  the  jury,  under  the  instructions  eiven  by  the 
court,  disallowed,  and^^xceptions  were  thereupon  filed  to  these 
instructions. 

The  object  and  character  of  the  exceptions  are  intelligible  by 
means  of  what  is  stated  by  the  judge  in  connection  wi^  themy 
though  no  preliminary  evidence  is  set  out,  on  which  the  points 
of  law  arose. 

This  mode  of  drawing  up  a  bill  of  exceptions  is  defective,  as 
the  material  facts  or  proofs  on  which  the  instructions  rest  should 
be  inserted  before  the  inskoctions,  in  order  that  we  may  see.  if 
the  points  arise  on  which  they  are  given,  and  to  which  excep- 
tion is  taken.  Zeller's  Lessee  v.  Eckert  et  al.,  4  Howard,  !^, 
298;  Vasse  v.  Smith,  6  Cranch,  233,  234;  3^  Howard,  555, 
656. 

The  treasury  transcript  in  support  of  the  suit,  and  the  pre- 
cise breach,  and  the  instructions  or  circulars  irom  the  Depart- 
ment as  to  the  mode  of  canceUlng  an^  transmitting  the  notes 
in  the  present  case,  should  appear,  so  far  as  mateQal,  as  well  as 
the  evidence,  how  they  were  in  fact  cancelled,  arid  what  }mm 
fKobably  become  of  them  since.  * 
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But  oonBidering  that  we  can,  by  way  of  inference  from  the 
inetractions  in  the  form  in  which  they  were  given,  ascertain 
the  sabfltance  of  the  facte,  and  save  delay  in  sending  the  case 
back  for  a  fuller  and  more  technical  bill  before  deciding  thd 
points  of  law  presented,  we  have  condnded  to  state  oar  opmion 
now  on  those  points. 

And  neither  party  can  complain  of  this,  when,  as  here,  nei- 
ther has  objected  to  the  imperfect  form  of  this  bill,  and  when 
the  qnestions  on  which  the  judse  instmcted  the  jury  are  appar- 
ent, and  are  not  pretended  to  have  been  abstrnse  or  irrelevanti 
bnt  related  to  the  gist  of  the  matter  in  controversy.  Etting  v. 
Bank  of  the  United  States,  11  Wheaton,  59. 

The  materialjacts,  from  what  is  developed  in  the  charge, 
seem  to  have  been,  that  the  collectgr  received  near^f  100,(KK) 
for  duties  in  treasury-notes,  and  cancelled  them ;  but  after  be- 
ing put  un  in  a  bundle  to  be  sent  to  the  Treasury  Department, 
throuffh  tne  post-office,  and  orders  given  to  the  servant  accus- 
tomed to  deliver  packages  there  to  deliver  these,  the  bundle 
was  stolen  or  lost 

It  appeared  further,  that  two  of  these  notes  for  1 500  each 
were  soon  after  altered  and  presented  to  the  collector  in  pay* 
ment  of  other  duties,  and  received  by  him  as  genuine. 

One  of  the  instructions  excepted  to  was,  that  if  these  last 
two  notes  were  taken  by  the  collector  without  his  knowledge 
or  consent  to  their  alteration,  and  if  they  appeared  to  be  gen- 
uine, and  he  believed  them  to  be  so,  he  was  not  liable  for  uieir 
amount  and  interest 

But  we  all  agree  in  opinion  that  this  instraction  was  erro- 
neous. A  collector  is  bound  to  take  genuine  money  or  notes 
rather  than  counterfeit  ones,  or  the  government  womd  be  ex- 
posed to  infinite  frauds  and  losses.  The  collector,  too,  need 
not  thus  suffer  in  a  case  like  this,  as  he  is  required  to  keep  a 
register  of  all  treasury-notes  received,  and  from  whom  taken ; 
and  if  any  prove  to  l>e  counterfeit,  or  altered,  he  has  a  remedy 
in  his  own  name,  or  that  of  the  government,  for  the  amount  on 
the  person  who  paid  them  in. 

It  is  well  settied,  likewise,  that  an  attempted  payment  in 
counterfeit  money,  as  cash,  is  in  law  no  payment  Ellis  v. 
Wild,  6  Mass.  321;  Young  v.  Adams,  Ibid.  182,  186;  Jones 
et  aL  V.  Byder  et  eJ.,  5  Taunton,  488 ;  Salem  Bank  v.  Olou- 
oester  Bank,  17  Mass.  1,  27,  28;  2  Johns.  455;  6  D.  &  E. 
52.  And  as  the  collector  here  has  given  a  discharge  for  the 
duties  to  the  amount  of  these  notes,  and  has  acknowledged 
the  receipt  of  payment  for  the  duties  to  the  government,  as 
well  as  the  importer,  and  received  or  paid  over  nothing  for 
them  which  he  was  authorized  to  receive,  he  must  stand 
chargeable  for  that  amount 


100  SUPBEME   COUBT. 

The  TTnited  States  v.  Morgan  el  aL 

He  was  no  more  justified  in  taking  cancelled  treasnry-notet 
for  duties  than  in  taking  waste-paper,  and  it  was  his  particalai 
duty  to  see  that  th^y  had  not  been  cancelled  or  counterfeited ; 
ana  in  the  schedule  of  the  treasuiy-notes,  which  he  was  obliged 
to  keep,  he  had  ample  means  oi  detection.  Though  the  gov- 
ernment  might  still  possess  a  remedy  against  the  importer  for 
the  duties,  there  having  yet  been  no  valid  payment  by  him,  yet 
this  is  no  bar,  if  they  choose  to  resort  to  their  remedy  on  the 
bond  of  the  collector,  for  his  official  negligence  and  wrong  in 
tajcing  for  their  revenue  counterfeit  or  cancelled  notes. 

The  other  instruction  presents  a  question  of  more  difficulty. 
It  was,  that  the  coUectcHr  was  not  liable  for  the  treasury- 
notes  which  he  had  received  for  duties,  if  they  had  been  duly 
cancelled,  after  received,  and  were  put  up  and  ordered  to  be 
delivered  at  the  post-office  for  transmission  to  the  Treasury 
Department,  though  they  were  lost  or  purloined  ^without  his 
knowledge  or  consent)  before  placed  in  the  charge  of  the  post* 
office. 

A  majority  of  us  think  that  this  instruction  also  was  errone- 
ous. It  is  manifest  that,  if  the  notes,  though  cancelled  for 
security  in  keeping  them  till  transmitted,  were  still  to  be  re- 
garded for  any  purpose  as  money,  the  collector  must  be  con- 
sidered as  liable  for  their  amount  till  paid  to  the  Department, 
or  actually  delivered  at  the  post-office,  in  conformity  with  the 
orders  of  the  Department.  It  would  then  be  a  liability  on  his 
bond  to  pay  over  what  money  he  had  received,  as  that  mani- 
festly had  not  here  been  done ;  or  it  would  be  a  liability  to 
perform  his  duty  as  promised  in  his  oath  and  bond,  and  as 
required  by  law  and  treasury  instructions, — to  transmit  or  pay 
over  the  notes,  and  which,  considering  them  as  money,  it  can- 
not be  pretended  he  has  done.  On  this  it  is  enough,  in  support 
of  his  continued  responsibility,  to  refer  to  the  United  States  v. 
Rrescott,  3  Howard,  578. 

But  were  these  notes,  when  lost,  still  money  ? 

It  is  true  that  originally  they  were  by  law  to  be  received  as 
money.  (Act  of  12th  October,  1837,  5  Stat  at  Large,  202, 
§  6.)  The  fact  that  he  is  liable  for  the  interest  on  these  notes 
after  received  and  cancelled,  and  until  they  reach  the  Depart- 
ment, appears  to  favor  the  idea  that  the  notes  were  still,  for 
some  purposes  at  least,  to  be  treated  as  continuing  momsy 
between  the  collector  and  the  Department  (5  Stat  at  Large, 
203,  §  7.) 

But  if  this  view  be  not  cleany  sustainable,  and  we  doubt 
whether,  under  all  the  circumstances,  after  cancelled,  they  can 
be  regarded  as  money,  or  money's  worth,  for  the  purpose  of  sus- 
taining this  action,  yet  it  is  dear  that  they  still  possess  some 
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value  as  voachera,  and  as  evidence  for  the  Treasoiy  Depart- 
ment that  they  have  been  redeemed. 

It  is  still  dear,  also,  that,  though  caneelied,  the  Treasury 
Department,  unless  having  possession  of  them,  is  exposed  to 
expense  and  loss  by  their  being  altered,  and  the  cancellatton 
removed  or  extracted,  and  their  getting  again  into  drcidationi 
as  two  did  here,  and  being  twice  paid  by  the  government 

For  that  reason,  these  notes,  though  canc^ed,  are,  by  law 
and  treasury  orders,  to  be  transmitted  to  the  Department  and 
when  received  there  are  to  be  credited  to  the  collector;  but  not 
till  then,  as  a  general  rule.  If  the  collector,  theref<ffe,ibils  to 
send  them  there  or  to  do  aU  which  is  proper  to  get  them  there, 
by  having  them  put  into  the  actual  possession  of  some  puUic 
transmittmg  agent  like  the  post-office,  he  fails  in  his  duty; 
and  it  is  not  enough  for  him  to  sav,  in  justification,  as  in  this 
case,  and  as  the  court  below  upheld,  that  he  gave  orders  to  the 
accustomed  servant  to  put  them  in  the  post-dfice. 

That  servant  was  his  own  agent,  and  not  the  agent  of  the 
Tr^ury  Department.  He  allowed  the  notes  to  be  lost  or 
stolen  before  reaching  the  post-office.  His  employer  must  suf- 
fer  by  his  neglect  or  unfaithfulness  rather  than  third  persons. 
The  condition  of  the  bond  of  the  collector  has,  theraore,  in 
this  view,  never  been  fulfilled,  and  primd  facie  he  is  technically 
liable  for  its  penalty,  and  is  in  justice,  as  well  as  law,  fespon- 
sible  for  the  amount  of  the  iniury  thus  caused  by  himself  or 
his  own  agent 

The  rule  of  damage  would  be  the  amount  of  the  notes,  — - 
unless  it  appeared,  as  here,  that  they  had  been  cancelled,  and 
unless  it  was  shown  that  the  government  had  suffered,  or  was 
likely  to  suffer,  damage  less  than  their  amount  How  much  is 
the  real  damage,  under  all  the  circumstances,  is  a  question  of 
fact  for  the  jury,  and  should  be  passed  on  by  them  at  another 
tdaL 

Only  that  amount  rather  than  tbo  whole  bond  need,  in  a 
libeml  view  of  the  law,  and  of  his  bond,  be  exacted ;  and  that 
amount  neither  he  nor  his  sureties  can  reasonably  object  to 
paying,  when  he,  by  the  neglect  of  himself  or  his  .agent,  has 
caused  all  the  injury  which  he  is  in  the  end  required  to  reim- 
burse. And  if  any  equities  exist  to  relieve  him  from  that,  none 
of  which  are  seen  by  us,  it  must  be  done  by  Ck>ni2;ress  and  not 
the  courts  of  law. 

Any  thing  less  than  this, — any  less  strict  rule,  in  the  public 
administration  of  the  finances,  would  leave  every  thing  loose  or 
unsettled,  and  cause  infinite  embarrassments  ih  the  accounting 
offices,  and  numerous  losses  to  the  government 

The  argument  which  has  been  pressed  to  exonerate  him 
14* 
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erefl  from  this  extent  of  liability  rests  on  an  erroneous  im« 
mession  ttiM  he  was  acting  as  a  bailee,  and  under  the  responsi* 
bilities  of  only  the  ordinary  diligenoe  of  a  depositary  as  to  the 
cancelled  notes,  when  in  truth  he  was  acting  under  his  com- 
mission and  duties  by  law,  as  collector,  and  under  the  condi- 
tions of  his  bond.  The  collector  is  no  more  to  be  treated  as 
a  bailee  in  this  case  than  he  would  be  if  the  notes  were  still 
considered  for  all  purposes  as  money. 

He  did  not  receive  them  as  a  bailee,  but  as  a  collecting 
officer.  He  is  liable  for  them  on  his  bond,  and  not  on  any 
original  bailment  or  lending. 

And  if  the  case  can  be  likened  to  any  species  of  bailment  in 
forwarding  them,  by  which  they  were  lost^  it  is  that  of  a  com- 
mon carrier  to  transmit  them  to  the  treasury,  and  in  doing 
which  he  is  not  exonerated  by  ordinary  diligence,  but  must 
answer  for  losses  by  larceny  and  even  robbery.  2  Salk.  919 ; 
8  Johns.  213 ;  Angel  on  Carriers,  §§  1,  9. 

Finally,  we  decide  on  this  last  question  as  a  matter  of  law 
this,  and  this  only,  namely,  that  the  collector  is  liable  for  aU 
the  actual  damages  sustained  by  his  not  returning  the  notes  as 
required  by  law  and  official  circulars ;  or  for  not  putting  them 
in  the  post-office  so  as  to  be  returned.  (5  Stat  at  Large,  203.) 
But  how  much  this  damage  was  is  a  matter  of  proof  before 
the  jury,  fixing  the  real  amoxmt  likely  to  happen  from  their 
setting  into  circulation  again,  as  two  of  them  did  here,  from 
delay  and  inconvenience  in  obtaining;  the  proper  vouchers  to 
settle  accounts,  from  the  want  of  evidence  at  the  Department 
that  the  notes  had  been  redeemed,  or  from  any  other  dire«t 
consequence  of  the  breach  of  the  condition  of  his  bond,  and 
of  his  instructions  under  it. 

Their  return  in  the  mode  prescribed  was  by  the  original 
treasury-note  law  deemed  important  ^  to  promote  the  puUie 
interests  and  convenience,  and  secure  the  United  States  and 
the  holders  of  said  notes  against  fraud  and  losses."  (Sea  12th 
of  the  act  of  1837,  before  cited.)  The  neglect  to  do  this  is  a 
manifest  and  injurious  breach  of  his  bond. 

The  judgment  below,  then,  must,  for  both  of  these  instnuy 
tions  excepted  to,  be  reversed,  and  the  case  sent  back  for  another 
trial,  in  conformity  with  the  principles  we  have  laid  doven. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Louisiana,  and  was  argued  by  counsel  On  consideratioii 
whereof,  it  b  now  here  ordered  and  adjudged  bv  this  oooit, 
that  Uie  judgment  of  the  said  Circuit  Court  in  this  cause  be, 
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{Lnd  the  Bame  is  hereby,  revened,  and  that  this  oaose  be,  and 
the  same  is  hereby,  remanded  to  the  said  Ciicoit  Conrt,  with 
directions  to  award  a  venire  facias  de  novo. 


Erich  CHKistfAN  Litdwig  Oruksr,  Claixaut  of  thb  Schoorbb 
Fairt,  her  Tacklb,  ^.,  AppBLLAifT,  V.  Ths  United  Statss. 

Wliere  STenel  wet  libeHed  in  tin  Dittiict  Oonrt  end  told  bj  egieement  of  pertiei^ 
end  the  proceeds  of  nle  emonnted  only  to  $850,  which  wee  piud  into  tfie  lecittiT, 
thie  ie  insofBcient  to  bring  the  ceie  within  the  Jnriidiction  of  this  court,  eltnongh 
en  egieement  bj  conntel  wei  filed  edmitting  the  relae  of  tfie  Tettel  to  be  moce 
than  two  dKMueod  doUen. 

Thie  egreement  wonld  be  cTidenee  of  the  Telee  If  nothing  to  tin  oontraiT  mieeied 
in  &  record.  Bnt  the  deciiion  of  the  oonrt  wonld  only  determine  the  r{dlit  to 
tiie  proceeds  of  tele,  Tie.  $850,  end  tfie  cete  mnst  therefore  be  diimiwiin,  fer 
want  of  jnriedlction. 

This  was  an  appeal  from  the  District  Conrt  of  the  United 
States  for  the  District  of  Texas. 

The  facts  in  the  case  are  sufficiently  stated  in  the  opinion  of 
the  conrt 

It  was  argued  by  3^.  Skertooodj  for  the  appellant,  and  Mr. 
CriiUnden  (Attomey-Gteneral),  for  the  appellees. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  oonrt 

The  schooner  Fairy  was  seized  by  the  collector  of  th6  port  of 
GtalvBston  for  a  violation  of  the  registry  acts  of  the  United  States, 
and  libeUed  in  the  District  Court  for  the  District  of  Texas. 

A  few  days  before  she  was  seized  by  the  .collector,  she  had 
been  seized  by  the  sheriff  of  Oalveston  County  upon  process 
of  sequestration  issuing  from  a  State  court  at  the  instance  of 
Ghruner,  the  appellant  He  appeared  in  the  admiralty  court, 
and  denied  that  the  vessel  was  liable  to  forfeiture  under  the 
registry  acts ;  and  averred  that  he  had  an  equitable  lien  upon 
her  to  the  fall  amount  of  her  value,  by  reason  of  certain  trans- 
actions with  a  man  by  the  name  of  Fmh,  which  are  set  out  at 
large  in  his  answer;  that  he  had  proceeded  to  enforce  this  lien 
in  the  proper  court  of  the  State  of  Texas,  and  had  obtained 
process  of  sequestration  against  the  Fairy,  which  bad  been  duly 
served,  and  that  she  was  in  the  custody  of  the  sheriff  of  Gku- 
veston  County  upon  this  process  when  she  was  seized  by  the 
collector ;  and  he  denied  that  the  District  Court  had  jurisdiction 
to  proceed  against  her  when  she  was  previously  in  custody  of 
the  law  upon  process  from  the  State  court 

While  the  suit  was  pending  in  the  District  Court,  a  written 
agreement  was  filed  between  the  district  attorney  and  the 
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proctor  for  the  claimant,  by  which  it  was  stipulated,  that,  upon 
the  attorney  for  the  United  States  procuring  an  order  from  the 
District  Court  for  the  sale  of  the  vessel,  and  upon  a  similar 
order  being  obtained  from  the  State  court,  the  vessel  should 
be  sold,  and  the  proceeds  paid  into  the  registry  of  the  District 
Court  of  the  United  States,  to  abide  the  ultimate  decision  of 
the  suits  in  the  two  courts ;  the  rights  of  neither  party  to  be 
prejudiced  by  the  sale.  The  sale  was  accordingly  ordered ;  and 
the  schooner  was  sold  by  the  marshal  for  $  850,  and  the  pro- 
ceeds paid  into  the  registry.  And  upon  the  final  hearing  of 
the  case  the  court  condemned  the  Fairy  as  forfeited  to  the 
United  States,  and  disallowed  the  claim  of  Gruner  under  the 
sequestration  from  the  State  court 

There  is  an  agreement  in  the  record  signed  by  the  attorneys 
of  the  parties,  admitting  that  the  schooner  was  worth  over  two 
thousand  dollars. 

This  brief  statement  will  show  how  the  question  of  jurisdic- 
tion arises  in  this  court  And  as  we  think  the  case  must  be 
disposed  of  upon  that  question,  it  is  unnecesary  to  state  more 
particularly  the  facts,  or  the  points  of  law  which  arose  on  the 
trial,  and  which  are  fully  discussed  in  the  printed  arguments 
filed  in  the  case. 

The  vessel  has  been  sold  by  the  consent  of  the  parties,  and 
the  proceeds  of  sale  paid  into  the  registry.  This  sum  of  money 
is  the  only  matter  in  controversy  in  this  court;  and  if  the  de- 
cree of  the  District  Court  is  affirmed  or  reversed,  the  decision 
would  do  nothing  more  than  determine  the  right  to  this  money ; 
and  the  sum  paid  into  the  registry  is  far  below  the  amount 
necessary  to  give  jurisdiction  to  this  court. 

It  is  true  that  there  is  an  admission  by  the  parties,  as  we 
have  ahready  stated,  that  the  vesselwas  worth  more  than  two 
thousand  dollars.  And  this  admission  would  be  evidence  of 
the  value  where  nothing  to  the  contrary  appeared  in  the  rec- 
ord. But  the  consent  or  agreement  of  parties  cannot  give  juris- 
diction to  this  court.  Its  appellate  power  is  regulated  and 
limited  by  law.  And  as  it  appears  on  the  face  of  the  record 
that  the  sum  in  controversy  is  below  two  thousand  dollars,  the 
appeal  must  be  dismbsed  for  want  of  jurisdiction. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the  Db- 
trict  of  Texas,  and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  now  here  ordered,  adjudged,  and  decreed  by  this 
court,  that  this  cause  be,  and  the  sam  is  hereby,  dismissed,  for 
want  of  jurisdiction. 
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Jambs  D^Arct,  Plaintipp  in  brbob,  v,  Mobbis  Ebtchum,  Thomas 
RoGBBs,  AND  Edwabd  Bbmbnt,  Copabtnbbs,  tbaoino  ttndbb  tf« 
Namb  and  Fibm  op  Kbtcbxtm,  Roobbs,  and  Bbmbnt. 

A  statate  of  the  State  of  New  York  proTides,  that,  where  joint  debtors  are  sned  and 
one  b  brought  into  conrt  on  process,  if  judgment  shall  pass  for  plaintiff,  he  shall 
hare  judgment  and  execution  not  only  against  the  party  brongnt  into  court,  hot 
also  against  other  joint  debtors  named  in  the  original  process,  in  the  same  manner 
as  if  thej  had  all  been  taken  and  brought  into  conrt  bj  rirtne  of  such  process; 
but  it  shall  not  be  lawful  to  issue  or  execute  anj  such  execution  against  the  bodj 
or  against  the  sole  property  of  any  person  not  brought  into  court 

Where  a  jndgihent  was  giren  in  New  York  against  two  partners,  one  of  whom  re- 
sided in  Louisiana  and  was  nerer  scrred  with  process,  and  an  action  was  brought 
against  him  in  Louisiana  upon  this  judgment,  a  peremptory  exception,  in  the  natura 
of  A  demurrer,  diat  **  the  judgment  sueid  upon  is' not  one  upon  which  suit  can  ba 
brought  acainst  the  defendant  in  this  court, "  was  well  founded. 

Congress  did  not  intend,  by  the  act  of  1790,  to  declare  that  a  judgment  rendered  te 
one  State  against  the  person  of  a  citizen  of  another,  who  had  not  been  served  witti 
process  or  Toluntariljr  made  defence,  should  hare  such  fiuth  and  credit  in  tnarf 
other  State  a«  it  had  in  the  courts  of  the  State  in  which  it  was  rendered. 

This  case  was  bro^ht  up,  by  writ  of  error,  from  the  Ciicailk 
Court  of  the  United  States  for  the  District  of  Louisiana. 

Mr.  Justice  Mckinley  did  not  sit  on  the  trial  of  this  cause  in 
the  Circuit  Court 

In  February,  1849,  there  were  two  commercial  bouses,  one 
trading  under  the  name  of  A.  H.  Grossip  &  Co.  in  New  York| 
and  the  other  under  the  name  of  Gk>ssip  oc  Co.  in  New  Orleans. 
The  firm  of  A.  H.  Gossip  &c  Co.  consisted  of  Aurungzebe  H. 
Gossip  and  Joseph  Calder,  and  the  firm  in  New  Orleans  con- 
sisted of  George  H.  Gossip  and  James  D'Arcy. 

On  the  4th  of  February,  1849y  the  New  York  house  drew, 
the  following  bill  of  exchange  upon  the  New  Orleans  house, 
viz. :  — 

«  $l,461i«oV.  New  York,  4/A  February,  1839. 

"  Four  months  after  date,  pay  to  our  own  order  fourteen 
tiundred  and  sixty-one  i^sV  dollars,  value  received,  and  charge 
the  same  to  account  of 

(Signed.)  A.  H.  Gossip  &  Co. 

157  Water  Si.,  New  York:' 
««  To  Messrs.  Gossip  &  Co., 

Si.  Charles  St.,  New  Orleans.    (Accepted.) 

"  Accepted : 

^  Gossip  &  Co.** 

Indorsed: 

«  A.  H.  Gossip  &  Co. 
J.  Stewart,  6  Piatt  SiP 
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This  bill  appeared  to  have  passed  into  the  hands  of  Ketchomi 
Roffers,  and  Bement,  and  not  to  have  been  pdid  at  maturity. 

In  February,  1840|  Ketchum,  Rogers,  and  Bement  brought  an 
action  in  the  Superior  Coprt  of  the  Cit^  of  New  York  against 
the  drawers  and  acceptors  of  the  bill,  vi^:  Aurungzebe  |1.  Gk>s- 
sip,  Joseph  Calder,  George  H.  Gossip,  and  James  lyArcy.  The 
suit  was  brought  against  them  iointijr>  and  the  declaration  con- 
tained the  money  counts,  together  with  a  notice  that  the  bill  of 
exchange  would  be  given  in  evidence  under  these  counts. 

The  record  did  not  show  that  any  process  was  served  upon 
either  of  the  four  defendants.  George  H.  Gtosup,  a  partner  in 
the  New  Orleans  house,  voluntarily  appeared.  The  record  con- 
tained a  suggestion  that  tieither  the  aedaration  nor  any  notice 
of  the  rule  to  plead  thereto  had  been  served  on  the  defend- 
ants Aurungzebe  H.  Gk>ssip,  Joseph  Calder,  or  James  lyArcy. 
Gteorge  H.  otossip  pleaded  the  general  issue,  and  gave  notice 
of  a  set-p£ 

In  December,  1846,  the  cause  was  called  for  trial,  but  Georae 
H.  Gossip  made  default.  A  jury  was  impanelled  to  assess  the 
damages,  who  gave  the  following  verdict,  viz. :  — 

^  That  the  said  Geoi^  H.  Gossip  did  undertake  and  promise 
in  manner  and  form,  as  the  said  plaintifls  have  above  thereof 
complained  against  him,  and  they  assess  the  damages  of  the 
said  plaintiflb,  by  reason  of  the  non-performance  of  the  said 
several  premises  in  the  said  declaration  contained,  to  the  sum 
of  $  1,418.81,  besides  their  costs  and  charts  by  them  about 
their  suit  in  that  behalf  expended,  and  mr  those  costs  and 
chaiges  to  six  cents. 

<^'  Therefore  it  is  considered  that  the  said  plaintiffs  do  recover, 
against  the  said  Greorge  H.  Gossip  and  James  lyArcy,  their 
damages  aforesaid;  by  the  jurv  aforesaid,  in  form  aforesaid,  and 
also  the  sum  of  $  52.06,  for  tneit  said  costs  and  charges  by  the 
said  court  now  here  adjudged  of  increase  to  the  said  plaintiiTs, 
and  with  their  assent;  which  said  damages,  costs,  and  charges 
in  the  whole  amount  to  $  1,470.93 ;  and  tb^  said  defendants 
in  mercy,  &c. 

^  Jadgment  signed  this  25th  day  of  January,  1847. 

«  Thomas  J.  Oaklby." 

The  above  judgment  was  rendered  against  D*Arcy  as  well 
as  George  H.  Gossip,  under  a  statute  of  the  State  of  New 
York,  which  provides  that,  "  where  joint  debtors  are  sued  and 
one  is  brought  into  court  on  process,  he  shall  answer  the  plain- 
tiff; and  if  judgment  shall  pass  for  plaintiff,  he  shall  have  judg- 
ment and  execution,  not  only  against  the  party  brought  into 
court,  but  also  against  other  joint  debtors  named  in  the  original 
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nooess,  in  the  same  manner  as  if  they  had  all  bew  taken  and 
brought  into  court  by  virtue  of  inch  process ;  but  it  shall  not 
be  lawful  to  issue  or  execute  any  such  execution  against  the 
body  or  against  the  sole  property  of  any  person  not  brought 
into  court^ 

Vndit  this  judgment  a^nst  D*  Arc^,  Ketchum,  Rogers,  and 
Bement  brought  a  suit  m  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana,  of  the  following  descrip- 
tion. The  suit  being  by  petition,  the  wholef  of  it  will  be  in- 
serted. 

^  The  petition  of  Morris  Ketchum,  Thomas  Rogers,  and  Ed- 
ward Bement,  copartners,  doine  business  under  the  firm  of 
Ketchum,  Rogers,  and  Bement,  humbly  shows,  that  petitioners 
are  citizens  of  the  State  of  New  York,  and  that  James  D*  Arcy, 
who  is  a  citizen  of  the  State  of  Louisiana,  is  indebted  unto 
petitioners  in  the  sum  of  1 1^18^1,  with  interest  and  costs, 
lor  this : 

^  That  heretofore,  to  wit,  on  or  about  December,  1846,  George 
H.  Gossip  and  James  D'Arcy,  being  iointiy  and  severally  in- 
dcdbted  to  petitioners  in  the  aforesaid  sum,  petitioners  recov- 
ered in  the  Supericnr  Court  of  the  State  of  New  York  a  final 
judcpment  against  said  George  H.  Gk>ssip  and  James  P  Arcy  for 
said  sum  of  $  1,418.81,  with  costs ;  which  said  judgment  was 
duly  and  legally  obtained,  and  was  and  is  valia  and  binding 
upon  said  debtors  in  the  State  of  New  York,  where  the  same 
was  rendered  as  aforesaid.  That  said  Gossip  and  Company 
was  a  commercial  firm  composed  of  said  Q.  H.  Gossip  and 
said  James  D*  Arcy ;  and  petitioners  show,  that  in  virtue  of  said 
judgment  they  are  entitled  to  recover  of  said  D'Arcy  the  whole 
sum  herein  claimed ;  that  he  refuses  to  pay  the  same,  althou^ 
amicably  requested .  to ;  all  of  which  more  fully  appears  by 
reference  to  the  exefnplified  record  of  said  judgment  and  pro- 
ceedings, made  part  hereof. 

^  Petitioners  therefore  pray  said  James  D*  Arcy  be  dtbd,  and 
that  after  due  proceedings  he  be  condemned  to  pay  petitioners 
$  1,418.81 ;  $  52.12  costs,  interest  at  the  rate  of  seven  per  cen- 
tum per  annum,  the  legal  interest  of  the  State  of  New  York, 
from  February  1, 1840,  till  paid,  and  for  general  relief. 

**  And  as  in  duty,*'  &c. 

To  this  petition  there  was  attached  an  exemplification  of 
the  record,  with  some  few  irregularities  which  it  is  not  worth 
while  to  specify. 

PArcy  appeared  and  filed  the  following  exceptions  and 
answer:  — 

^  The  defendant  in  the  above  suit,*  a  citizen  of  the  State  of 
Louisiana,  residing  in  New  Orleans,  now  comes  and  excepts 
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to  plaintiffs'  petition  filed  in  said  suit,  that  the  same  is  not  ad- 
dressed to  any  court  of  the  United  States  of  Americai  and  is 
therefore  informal  and  shonld  be  dismissed. 

.  ^  2d  The  defendant  excepts,  that  the  judgment  sued  upon  is 
hot  one  upon  which  suit  can  be  brought  against  the  defendant 
in  this  court 

^  3d.  The  defendant  excepts  to  said  judgment,  that  it  does 
not  follow  the  verdict ;  that  the  same  is  not  signed,  and  is  not 
final;  and  that  the  same,  with  the  record  of  proceedings  in  the 
suit  in  which  the  same  was  rendered,  is  not  properly  certified, 
as  required  by  law;  and  the  said  record  is  upon  its  face  incom- 
plete. 

^  4tb.  The  defendant  pleads  prescription. 

^  If  the  above  exceptions  and  plea  are  overruled,  the  defend- 
ant for  answer  says,  that  he  does  not  owe  the  plaintiffs  in 
manner  and  form  as  set  forth  by  them;  that  he  is  in  no  way 
indebted  to  them;  and  prays  that  he  may  have  judgment 
tiiereof  in  his  favor,  and  that  said  plaintifl^  be  condemned  to 
pay  all  costs." 

In  May,  1848,  these  exceptions  were  argued,  and  the  Circuit 
Court  {Mx.  Justice  McKinley  being  absent)  overruled  the  ex- 
ceptions and  gave  the  following  judgment :  — 

**  This  cause  having  been  argued,  and  submitted  to  the  court 
on  the  8th  instant,  and  the  court  having  maturely  considered 
the  same  under  the  law  and  the  evidence,  it  is  ordered,  ad- 
judged, and  decreed,  that  there  be  final  jfidgment  rendered 
herein  in  favor  of  the  plaintiffs,  Ketchum,  Rogers,  and  Bement, 
and  apainst  the  defendant,  James  D'Arcy,  for  the  sum  of 
f  l,41a81,  with  interest  thereon  at  the  rate  of  seven  per  cen- 
tum per  annum,  from  the  1st  day  of  February,  1840,  till  paid, 
$52.12  costs  of  suit  in  New  York^i  and  the  costs  of  this  suit 
to  be  taxed. 

**  Judgment  rendered  May  17, 1848 

**  Signed  June  17, 1848. 

"  Theo.  H.  Mc Caleb,  [seal.] 

U.  &  Judge.'' 

A  motion  was  inade  for  a  new  trial,  but  it  was  overruled. 
lyArcy  then  sued  out  a  writ  of  error,  and  brought  the  case 
up  to  this  court 

It  was  argued  by  Mr,  Coxe^  for  the  plaintiff  in  error,  and  Mr. 
Ketchun^  for  tbc  defendants  in  error. 

Mr.  Coze^  for  the  plaintiff  in  error,  made  the  following  points. 

The  distinction  frequently  expressed  by  this  court  between 

judgments  that  are  erroneous  and  subject  to  reversal  on  error, 
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and  those  which  are  essentially  defective  and  void,  will  not  be 
impugned  or  controverted;  bat  it  is  submitted  that  the  New 
*York  judgment  in  this  case,  and  which  constitutes  the  sole 
foundation  of  the  present  suit,  is  so  essentially  defective,  that 
it  cannot  give  snnport  to  this  judgment 

1.  It  is  not  sufficiently  authenticated  as  the  law  requires,  to 
entitle  it  to  admission  in  evidence. 

The  foundation  of  the  existing  law  on  this  subject  will  be 
found  in  the  Constitution,  Art  IV.  §  1,  which  provides  that 
^  fuU  faith  and  credit  shall  be  "given  in  each  State  to  the  public 
acts,  records,  and  judicial  proceedings  of  evetf  other  State. 
And  the  Congress  may,  by  general  laws,  prescribe  the  manner 
in  which  such  acts,  recorcb,  and  proceedings  shall  be  provedi 
and  the  effect  thereof.'' 

Congress,  bv  the  act  of  May  26, 1790  {1  Statutes  at  Larffe, 
192,  c.  11)^  did  prescribe  this  mode  of  autnentication,  and  de- 
clare that  the  records  and  judicial  proceedings  of  the  courts 
of  any  State  shall  be  proved  or  admitted  in  any  other  court 
within  the  United  States,  by  the  attestation  of  the  derk  and 
the  seal  of  the  court  annexed,  if  there  be  a  seal,  together  with 
a  certificate  of  the  judge,  &c.,  that  the  said  attestation  is  in' 
due  form.    In  this  case  there  is  no  seal  of  court  attached. 

In  the  United  States  v.  Auredy,  11  Wheat  407,  tiiis,  court 
held  that  no  other  or  further  formsulty  is  required  than  the  an- 
nexation of  the  seal;  the  act  of  Congress  requires  no  other 
authentication.    That  was  the  case  of  a  legislative  proceeding. 

In  Craig  v*  Brown,  1  Pet  C.  C.  352,  where  the  question 
arose  as  to  the  authentication  of  a  judidal  proceeding,  it  was 
held  that,  whenever  the  court  whose  record  is  certified  has  no 
seal,  this  fact  should  appeeur  in  the  certificate  of  the  derk  or  in 
that  of  the  judge,  and  where  there  is  a  seal,  that  should  be  ap- 
pended. The  record  in  this  case  shows  that  the  court  has 
a  seal,  yet  none  appears  on  the  paper.  This,  the  proper  and 
only  legal  authentication  of  a  judicial  record,  is  omitted. 

2.  The  judgment  does  not  appear  to  have  been  signed  by 
a  judge  of  the  Superior  Court  In  his  attestation  the  chief  jus- 
tice ^dls  himself  by  his  appropriate  titie,  but  the  jnd^ent 
itself  is  signed  Thomas  J.  Oakley,  without  any  designation  of 
office. 

3.  From  the  record  it  is  apparent,  not  only  that  IVArcy 
never  was  served  with  process,  or  in  any  manner  notified  of  the 
proceeding,  but  it  fully  appears  that  there  was  no  attempt  to 
serve  him  with  process,  for  none  was  ever  issued ;  none  to  serve 
him  with  a  copy  of  the  declaration,  for  the  reason  assigned, 
his  absence  from  the  jurisdiction  of  the  court ;  no  proceeding 
against  him  by  public  notification  or  otherwise,  to  inform  him 
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of  the  peDdency  of  the  suit ;  no  avepnent  of  any  default  war- 
ranting a  judgment  in  his  absence. 

In  May  hew  v.  Thatcher,  6  Wheat  129,  this  court  held  that, 
the  record  of  a  judgment  in  a  State  court  is  condusive,  al- 
though it  appears  the  suit  was  commenced  by  attachmenti 
when  the  defendant  appeared  and  made  defence. 

In  Hollingsworth  v.  Barbour,  4  Peters,  466,  this  court  dted 
6  Johns.  37, 41 ;  3  Wils.  297 ;  9  East,  192 ;  8  Johns.  86, 90 ;  and 
affirmed  the  law  as  declared  by  Judffe  Trimble  on  the  drcuiti 
that, ''  by  the  general  law  of  the  land,  no  court  is  authorized  to 
render  a  judgment  or  decree  against  any  one,  or  his  estate,  un- 
til after  due  notice  by  service  of  process  to  appear  and  defend. 
This  principle  is  dictated  by  natural  justice,  and  is  only  to  be 
departed  from  in  cases  expressly  warranted  by  law  and  ex- 
cepted out  of  the  general  rule."     See  also  p.  475. 

The  objections  here  urged  were  distinctly  presented  to  the 
Circuit  Court  and  overruled. 

The  proceedings  in  the  Circuit  Court  are  scarcely  less  irregu- 
lar and  extraordinary. 

1.  The  petition  is  addressed  to  the  court  by  a  name  unknown 
to  the  law. 

■  ^  2,.  The  suit  is  instituted  against  D*  Arcy  alonie,  upon  a  joint 
judgment  against  two,  without  assigning  any  reason  for  omit- 
tiDfi;  the  only  party  who  had  appeared  in  the  New  York  courty 
and  who  alone  appears  to  be  party  to  the  proceedings  and  ver- 
dict in.  that  court. 

3.  In  setting  out  that  judgment,  the  petitioners  have  mis- 
called the  court  in  which  it  is  said  to  have  been  rendered.  It 
is  called  the  Superior  Court  of  the  State  of  New  York.  In 
declarations  it  is  essential  that  the  plaintiff  should  set  out  the 
ground  of  his  action  with  the  most  rigid  particularity.  In  suits 
upon  judgments  thb  is  especially  required.  Any  variance  is 
fatal.  In  Coy  v.  Hymas,  2  Str.  1171,.  plaintiff  declared  upon 
a  judgment  for  £  388  0;.  IcL  as  a  juc^;ment  for  £  388,  and 
the  variance  was  held  fatal.  In  Pope  v.  Foster,  4  T.  R.  590, 
whicli  was  an  action  for  a  malicious  prosecution,  it  was  held 
that  an  averment  in  the  declaration  of  the  day  of  trial  must 
exactly  agree  with  the  record  to  be  produced  to  support  it 
On  account  of  a  variance  as  to  the  day.  Lord  Kenyon  non- 
suited plaintiff,  and  the  court  refused  a  rule  to  set  aside  the 
nonsuit  In  Green  v.  Bennett,  1  T.  R.  656,  an  action  against 
defendant  for  negligence  as  attorney,  the  returja  of  the  writ  as 
laid  in  the  declaration  varied  from  that  in  the  record,  and  it 
was  held  fs^tal.  In  Purcell  v.  Macnamara,  9  East,  160,  the 
case  of  Pope  v.  Foster  was  overruled,  on  the  single  ground 
that  the  day  constituted  no  part  of  the  description  of  the  jxtdg- 
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ment ;  had  it  been  so  laid,  the  variance  would  have  been  fatal 
The  case  of  Green  v.  Bennett  is,  however,  approved. 

4.  The  judgment  in  the  Circuit  Court  does  not  correspond 
with  the  New  York  judgment,  on  which  suit  is  brought  The 
petition  prays  that  defendant  be  condemned  to  pay  $1,418.81, 
$  52.12  costs,  with  interest  at  the  rate  of  seven  per  cent,  the  le* 

SJ  interest  of  New  York,  from  February  1, 1840,  till  paid.  •  The 
ew  York  judgment  is  for  $  1,470.93,  including  costs,  without 
any  express  allowance  of  interest,  and  consequently  not  bear- 
ing interest  anterior  to  the  date  of  the  judgment,  viz.  2Sth 
January,  1847.  The  judgment  of  the  Circuit  Court  is  for 
$  1,418.81,  with  interest  at  seven  per  cent  from  the  Ist  of  Feb- 
ruary, 1840,  beside  the  costs  of  both  suits,  thus  allowing  in- 
terest, according  to  the  New  York  rate,  for  about  seven  years 
before  anv  was  due  under  the  New  York  judgment 

Even  if  interest  could  be  allowed  from  a  date  anterior  to  the 
judgment,  which,  under  the  verdict  in  New  York,  clearly  could 
not  be  done,  yet  if  that  suit  was  in  fact  brought  on  the  bill  of 
exchange,  as  it  purports  to  be,  that,  being  payable  in  New  Or- 
leans, could  only  bear  Louisiana  interest,  and  that  from  the 
date  of  the  judgment,  which  must  be  presumed  to  have  com- 
prehended all  the  interest  then  due. 

In  violation  of  these  principles  the  judgment  of  the  Circuit 
Court  was  rendered,  and  on  these  grounds  should  be  re- 
versed. 

5.  Agdn,  the  petition  sets  forth  that  the  petitioners,  on  or 
about  December,  1846,  recovered  this  judgment ;  whereas,  the 
proof  is  that  the  judgment  was  signed  in  January,  1847 ;  and 
even  the  hour  and  minute  are  set  lorth,  10.25  A.  M. 

Mr.  Ketchmn^  for  the  defendants  in  error,  made  the  following 
points. 

L  The  judgment  in  the  Superior  Court  was  properly  entered 
against  James  jyArcy,  according  to  the  law  of  the  State  of 
New  York,  and  that  judgment  merged  the  demand  on  the 
promissory  note,  to  recover  which  the  suit  below  was  brought 
Carman  v.  Townsend,  6  Wend.  206;  Opi^on  of  ChanceUor, 
Ibid.  209 ;  Oakley  v.  AspinNV«Il,  2  Sandford's  Superior  Court 
Bep.  8.- 

IL  The  petition  not  only  ^ts  forth  the  judgment,  but  avers 
that  the  same  ^  was  and  is  valid  and  binding  upon  said  debtors 
in  the  State  of  New  York,  where  the  same  was  rendered  as 
aforesaid,"  and  also,  'Hhat  said  Gossip  and  Company  was  a 
commercial  firm,  composed  of  said  G.  H.  Gossip  and  said 
James  I^Arcy."  Defendant  below  takes  three  exceptions  to 
the  petition.    He  does  not  deny  in  these  exceptions  ^  that  the 
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judgment  was  valid  and  binding  upon  said  debtors  in  tbe 
State  of  New  York,"  nor  does  he  deny  ^  that  said  Gossip  and 
Company  was  a  commercial  firm,^'  &c.  Not  having  aenied 
these  allegations,  they  are  admitted ;  theadraissions,  therefore, 
in  point  of  fact,  on  the  exceptions,  are :  — 

1.  That  judgment,  such  as  that  set  forth,  was  recovered  in 
the  Superior  Court  of  the  City  of  New  York. 

8.  That  the  judgment  was  valid  and  binding  upon  the 
debtors  in  the  State  of  New  York. 

3.  That  Gossip  &  Co.  was  a  commercial  firm,  composed  of 
G.  H.  Gossip  and  James  D'Arcy. 

These,  as  matters  of  fact,  are  admitted  by  the  exceptions ; 
but  then  it  is  denied  in  the  exceptions  that  the  judgment  is 
one  upon  which  suit  can  be  brought  against  the  defendant 
in  this  court ;  it  is  also  alleged  that  the  judgment  does  not  fol- 
low the  verdict,  and  that  the  same  is  not  signed,  and  is  not 
final,  and  not  properly  certified. 

IIL  The  exceptions  were  rightly  decided  against  defendant 
by  the  court  below. 

IV.  The  motion  for  a  new  trial  on  19th  May,  1848,  was 
made  upon  the  ground  that  the  judgment  rendered  in  said  suit 
was  contrary  to  law  and  evidence,  insomuch  as  by  said  judg« 
ment  an  efiect  is  given  to  the  record  of  a  judgment  rendered 
and  proceedinfi;s  had  in  a  court  of  the  State  of  New  York, 
superior  to,  and  wholly  different  from,  the  effect  which  would 
be  given  to  said  judgment  and  proceedings  so  rendered  and 
had  in  one  of  the  courts  of  the  State  of  New  York  in  any 
court  of  the  said  State  of  New  York. 

Had  tbe  plaintiff  declared  on  the  judgment,  substantially,  as 
he  has  stated  bis  case  in  the  petition,  and  had  the  defendant 
below  demurred  thereto,  on  the  ground  stated  in  the  excep- 
tions, on  that  demurrer  judgment  would  have  been  rendered 
against  defendant  in  the  State  of  New  York.  Carman  v. 
Townsend,  6  Wend.  206. 

V.  If  the  cause  was  heard  on  the  exceptions  only,  and 
judgment  passed  thereon,  then  a  hearing  on  the  plea  and  an- 
swer must  have  been  waived  by  defendant's  counsel.  If  the 
cause  was  heard  on  the  whole  case,  and  the  decision  made  on 
the  law  and  evidence,  the  court  must  assume  that  the  decision 
was  right,  inasmuch  as  the  evidence  on  which  the  judgment  id 
founded  is  not  given  in  the  case. 

Mr.  Justice  CATRON  delivered  the  opinion  of  tbe  court 
This  case  comes  here  on  writ  of  error  to  the  Circuit  Court 
for  the  lUstrict  of  Louisiana;  the  proceeding  below  being  by 
petition,  according  to  the  practice  of  that  couru 
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It  alleges  in  substance  that  about  December,  1846,  George 
H.  Gk>88ip  and  James  D'Arcy  were  jointly  and  severally  in- 
debted to  Eetchum,  Rogers^and  Bement,  who  recovered  a  judg- 
ment against  said  Gossip  and  D*  Arcy  in  the  Superior  Court  of 
the  City  of  New  York,  for  $1418.81,  and  costs  of  suit,  with 
interest  on  the  principal  sum  after  the  rate  of  seven  per  cent, 
from  February  Ist,  1840.  ^  Which  judgment,"  say^  the  peti- 
tion, "  was  duly  and  legally  obtained,  and  was  and  is  valid  and 
binding  upon  said  debtors  in  the  ^;ate  of  New  York,  where 
the  same  was  rendered." 

Among  others,  D'Arcy  took  the  following  peremptory  ex- 
ception :  "  The  defendant  excepts,  that  the  judgment  sued  up- 
on is  not  one  upon  which  suit  can  be  brought  against  the  de- 
fendant in  this  court"  The  exception  went  to  the  merits,  as 
it  alleged  that  the  action  was  not  well  founded,  and  was  prop- 
erly pleaded,  in  conformity  to  the  330th  section  bf  the  Coae  of 
Louisiana  Practice,  page  128. 

In  the  Circuit  Court  this  exception  was  overruled,  obviously 
on  the  assumption  that  the  New  York  judgment  was  conclu- 
sive, and  judgment  was  rendered  against  the  defendant  And 
as  this  was  done  on  an  inspection  of  the  record  merely  as  if 
md  tiel  record  had  be^n  pleaded,  the  question  is,  whether  the 
proceeding  in  New  York  bound  lyArcy. 

It  appears,  among  other  things,  that  Gossip  and  D'Arcy 
were  partners  in  trade,  doing  business  in  the  name  of  Gossip 
&.  Co.  They  were  joinjbly  sued  with  two  others.  Process 
was  served  on  Gossip,  but  none  on  .ly  Arcy,  who  was  a  citizen 
of  Louisiana,  and  resided  there.  Gossip  pleaded  the  general 
issue  and  gave  notioe  of  set-olT,  but  at  the  trial  permitted  judg- 
ment to  go  against  him  by  default,  on  which  a  jui^y  assessed 
damages.  On  this  verdict  a  judgment  was  rendered  jointly 
against  both  Gossip  and  D*  Arcy,  by  the  court  in  N6w  York. 

This  proceeding  was  according  to  a  statute  of  that  State 
which  provides,  that,  <<  where  joint  debtors  are  sued  and  one 
is  brought  into  court  on  process,  he  shall  answer  the  plaintiff; 
and  if  judgment  shall  pass  for  plaintiff,  he  shall  have  judgment 
and  execution,  not  only  against  the  partv  brought  into  court, 
but  also  against  other  joint  debtors  named  in  the  original  pro- 
cess, in  the  same  manner  as  if  they  had  all  been  taken  and 
brought  into  court  by  virtue  of  such  process ;  but  it  shall  not 
be  lawfal  to  issue  or  execute  sihy  such  execution  against  the 
body  or  against  the  sole  property  of  any  person  not  brought 
intx)  court" 

For  a  settled  construcuon  of  this  statute  in  the  State  of 
New  York,  we  are  referred  to  the  following  cases:  Dando 
t;.  Tremper,  2  Johns.  87;  Bank  of  Columbia  v,  Newoombi 
15» 
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6  Johns.  98 ;  Taylor  and  Twiss  v.,  Pettybone,  16  Johns.  66 ;  and 
■^  Cannan  v.  Townsend,  6  Wend.  206. 

From  these  cases  it  appears  that  in  the  New  York  courts  it 
is  held  <<  that  such  judgment  is  valid,  and  binding  on  an  ab- 
sent defendant  ^b  primd  facie  evidence  of  a*  debt,  reserving  to 
him  the  right  to  enter  again  into  the  merits,  and  show  that  he 
oi^ht  not  to  have  been  charged,"  should  he  be  sued  on  the 
ju&ment ;  and  furthermore,  that  the  original  contract  is  merged 
and  extinguished  by.  the  judmient 

It  follows,  that,  as  D'.^y'sL  defence  was  in  effect  a  demurrer 
to  the  record  evidence,  it  could  not  have  been  made  in  the 
courts  of  New  York. 

And  this  brings  up  the  question,  whether  the  New  York 
statute,  and  the  judgment  founded  on  it,  bound  a  citizen  of 
Louisiana  not  served  with  process ;  or,  in  other  words,  whether 
the  judgment  had  the  same  force  and  effect  in  Louisiana  that 
it  had  in  New  York.  It  is  a  question  of  great  stringency.  If 
it  be  true  that  this  ludgment  has  force  and  effect  beyond  the 
local  jurisdiction  where  it  was  rendered,  ioint  debtors  may  be 
sued  in  any  numbers,  and  if  one  is  served  with  process,  judg- 
ment may  be  rendered  ajrainst  all ;  by  which  means  the  debt 
will  be  established :  and  as  it  must  happen  in  numerous  in- 
stances that  one  debtor  may  be  found  in  a  State  carrying  on 
so  great  a  portion  of  our  commerce  as  New  York  does,  this 
mode  of  proceeding  against  citizens  of  other  States  and  per- 
sons resiaing  in  foreign  countries  may  have  operation  in  all 
parts  of  the  world,  and  especially  in  the  United  States.  If 
New  York  may  pass  such  laws,  and  render  such  judraients, 
SvO  may  every  other  State  bind  joint  debtors  who  reside  else- 
wh**re,  and  who  are  ignorant  of  the  proceeding.  That  coun- 
tries foreign  to  our  own  disregard  a  judgment  merely  against 
the  person,  where  he  has  not  been  served  with  process  nor  had 
a  day  in  court,  is  the  familiar  rule ;  national  comitv  is  never 
thus  extendt  '  The  proceeding  is  deemed  an  illeffitimate 
assumption  of  power,  and  resisted  as  mere  abuse.  Nor  has 
any  faith  and  credit,  or  force  and  effect,  been  given  to  such 
judgments  by  any  State  of  this  Union,  so  far  as  we  know;  the 
State  courts  have  uniformly,  and  in  many  instances,  held  them 
to  b^  void,  and  resisted  their  execution  by  a  second  judgment 
thereon;  and  in  so  holding  they  have  altogether  disregarded| 
as  inapplicable,  the  Co*- ^titiation  and  laws  of  the  United  States. 
We  deem  it  to  be  free  rom  controversy  that  these  adjudica- 
tions are  in  conformity  to  the  well-ests(bUshed  rules  of  interna- 
tional law,  regulating  governments  forei^  to  each  othet ;  and 
this  raises  the  question,  whether  o.ur  federal  Constitution  and 
the  act  of  Congress  founded  on  it  have  altered  the  rule  ? 
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The  Ck>n8titiition  declares,  that  ^  foil  faith  and  credit  shall  be 
given  in  each  State  to  the  public  acts,  records,  and  judidal 
proceedings  of  ever^  other  State.  And  the  Ck>ngress  may  by 
general  laws  prescnbe  the  manner  in  which  such  acts,  recordsi 
and  proceedings  shall  be  proved,  and  the  effect  thereof.'^ 

By  the  act  of  Majr  2o,  1790,  Congress  prescribes,  first,  the 
mo^  in  which  the  judicial  records  of  one  State  shall  be 
proved  in  the  tribunals  of  another ;  to  wit,  that  they  shall  be 
'authenticated  by  a  certificate  of  the  derk  under  the  seal  of  the 
court,  with  a  certificate  of  the  presiding  judse  that  the  dark's 
attestation  is  in  due  form.  Secondly,  ^<  And  the  said  records 
and  judicial  proceedings,  authenticated  as  aforesaid,  shall  have 
such  faith  and  credit  ^ven  to  them,  in  every  court  within  the 
United  States,  as  they  have,  by  law  or  usage,  in  the  ^courts  of 
the  State  from  whence  the  said  records  are  or  shall  be  taken." 

These  provisions  were  considered  by  this  court  in  the  case 
of  Mills  V.  Buryee,  7  Cranch,  483,  wheire  it  was  held  that  the 
redted  sentence  of  the  act  of  17Sk)  did  dedare  the  effect  of  a 
State  judgment,  by  enacting  that  it  should  have  such  faith  and 
credit  in  every  other  State  as  it  had  in  the  courts  of  the  State 
from  whence  it  was  taken ;  and  that  a  judgment,  where  the 
defendant  had  been  served  with  process,  conduded  such  de« 
fendant  from  pleading  nil  debet  when  sued  in  another  State  on 
the  record,  and  consequently  from  going  behind  the  judgment 
and  reexamining  the  original  cause  of  action ;  that  he  was  con- 
cluded by  the  record,  in  uke  manner  as  he  stood  concluded  in 
the  State  where  the  judgment  was  rendered. 

This  decision  was  made  in  1813,  and  has  since  been  fol- 
lowed as  the  binding  and  proper  construction  of  the  act  of 
1790,  in  cases  where  process  has  been  served.  But,  as  was 
then  predicted,  (and  as  has  been  manifest  ever  since,)  great 
embarrassment  must  ensue  if  the  construction,  on  the  facto  of 
that  particular  case,  is  applied  to  all  others,  without  excep- 
tion. 

In  construing  the  act  of  1790,  the  law  as  it  stood  when  the 
act  was  passed  must  enter  into  that  construction ;  so  that  the 
existing  defect  in  the  old  law  may  be  seen,  and  its  remedy  by 
the  act  of  Confess  comprehended.  Now  it  was  most  reason- 
able, on  general  principles  of  comity  and  justice,  that,  among 
States  and  their  citizens  united  as  ours  are,  judgments  ren- 
dered in  one  should  bind  dtizens  of  other  States,  where  de- 
fendants had  been  served  with  process,  or  voluntarily  made 
defence. 

As  these  judgments,  however,  were  only  ifrimd  facie  evidence, 
and  subject  to  be  inquired  into  by  plea  wh  n  sued  on  in  an- 
other State,  Congress  saw  proper  to  remedy  tiie  evil^  and  to 
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1)TOYide  that  such  inquiry  and  double  defence  should  not  be  sl- 
owed. To  this  extent,  it  is  declared  in  the  case  of  Mills  v» 
Duryee,  Congress  has  gone  in  altering  the  old  rule.  Nothing 
more  was  required. 

On  the  other  hand,  the  international  law  as  it  existed  among 
the  States  in  1790  was,  that  a  judgment  rendered  in  one  State, 
assuming  to  bind  the  person  of  a  citizen  of  another,  was  void 
.within  the  foreign  State,  when  the  defendant  had  not  been 
served  with  process  or  voluntarily  made  defence,  because  nei« 
ther  the  legislative  jurisdiction,  nor  that  of  courts  of  justioe, 
had  binding  force. 

Subject  to  this  established  principle,  Congress  also  legis- 
lated ;  and  the  question  is,  whether  it  was  intendeds  to  over- 
throw this  principle,  and  to  declare  a  new  rule,  which  would 
bind  the  citizens  of  one  State  to  the  laws  of  another ;  as  must 
be  the  case  if  the  laws  of  New  York  bind  this  defendant  in 
Louisiana.  There  was  no  evil  in  this  part  of  the  existing  law, 
and  no  remedy  called  for,  and  in  our  opinion  Congress  did  not 
intend  to  overthrow  the  old  rule  by  the  enactment  that  such 
faith  and  credit  should  be  given  to  records  of  judgments  as  they 
bad  in  the  State  where  made.  The  language  employed  is  not 
only  fairly  open  to  construction,  but  the  result  arrived  at  bv 
the  court  below  depends  on  construction ;  and  when  we  look 
to  the  previous  law,  and  the  evil  intended  to  be  remedied  by  the 
firamers  ofthe  Constitution  and  by  Congress,  we  cannot  bring 
our  minds  to  doubt,  that  the  act  of  1790  does  not  operate  on, 
or  give  additional  force  to,  the  judgment  under  consideration ; 
we  concur  with  the  various  decisions  made  by  Qtate  courts, 
holding  that  Congress  did  not  intend  to  embrace  judicial  rec- 
ords of  this  description,  and  are  therefore  of  opinion  that  the 
defendant's  exception  was  valid,  and  that  the  judgment  must 
be  reversed ;  and  so  order. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana,  and  was  argued  by  counsel  On  con- 
sideration whereof,  it  is  now  here  ordered  and  adjudged  by 
this  court,  that  the  judgment  of  the  said  Circuit  Court  m  this 
cause  be,  and  the  same  is  hereby,  reversed,  with  costs ;  and 
that  this  cause  be,  and  the  same  is  hereby,  remanded  to  the 
said  Circuit  Court,  with  directions  for  further  proceedings  to 
be  had  therein,  in  conformity  to  the  opinion  of  this  court. 
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John  Hobtsmam,  Plaintiff  in  error,  v.  John  Hbnshaw,  William 
Ward,  AND  Joseph  W.  Ward,  Merchants,  and  Copartners,  doing 
business  under  the  Fulk  and  Style  of  Henshaw,  Wabd,  d&  Co., 
Defendants  in  error. 

Where  a  bill  of  exchange  had  iiDon  it  the  forged  indorsement  of  the  pajees,  bat  it 
had  been  put  into  circulation  by  the  drawen  with  tach  forved  indorsement  already 
apon  it,  and  it  was  purchased  in  the  market  bj  a  bondjiek  holder,  who  presented 
it  to  the  drawee,  who  accepted  and  paid  it  at  maturity,  and  then  the  drawers  failed, 
the  drawee  cannot  recorer  back  the  money  which  he  had  paid  to  the  bond  fiU 
holder. 

This  case  was  brought  np,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  Massachusetts. 

The  whole  case  is  set  forth  in  the  declaration  and  bill  of  ex- 
ceptions, which  were  ha  follows. 

^  John  Hortsman,  of  London,  in  that  part  of  the  kingdom  of 
Great  Britain  and  Ireland  called  England,  a  subject  of  the 
Queen  of  Great  Britain  and  Ireland,  alien  to  each  and 
every  of  the  United  States  of  North  America,  and  not  a 
citizen  of  either  or  any  of  said  States,  Esquire,  versus  John 
Henshaw,  William  Ward,  and  Joseph  W.  Ward,  of  Bos- 
ton, in  said  District,  merchants  and  copartners,  doing  busi- 
ness under  the  firm  and  style  of  Henshaw,  Ward,  and 
Company,  and  citizens  of  the  State  of  Massachusetts,  one 
of  the  IMted  States  of  North  America. 

*<  In  a  plea  of  the  case,  for  that  whereas,  heretofore,  to  wit, 
on  the  day  of  January,  in  the  year  1845,  the  said  defend- 

ants, by  their  agents  at  London  aforesaid,  presented  to  said 
plaintiff  a  certain  bill  of  exchan^  in  writing,  made  by  certain 
persons  under  the  name  and  style  of  Fiske  &  Bradford,  at  said 
boston,  on  the  15th  day  of  November,  in  the  year  1844,  di- 
rected to  said  plaintiff  at  London  aforesaid,  and  requesting 
him,  at  sixty  days  after  sight  of  that  their  first  of  exchange, 
second  and  third  of  same  tenor  and  date  unpaid,  to  pay  to  the 
order  of  Fiske  &  Bridge  the  sum  of  six  hundred  and  forty- 
two  pounds  sterling;  said  bill  of  exchange  purporting  to 
be  indorsed  by  said  Fiske  &  Bridge,  the  payees  thereof, 
and  also  indorsed  by  said  defendants;  and  said  defendants 
through  their  said  agents,  required  the  acceptance  and  pay- 
ment of  the  said  bill  of  exchange  by  said  plaintifi*,  and  thereby 
represented  to  said  plaintiff,  and  xmdertook,  that  said  bill  of 
exchange  was  true  and  genuine,  and  the  signatures  tliereto 
and  the  indorsements  thereon  were  also  genuine ;  whereupon, 
confiding  in  the  representations  and  undertakings  aforesaid 
of  said  defendants,  the  s^d  plaintiff  accepted  and  paid  the 
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amonnt  of  said  bill  of  exchange,  when  the  same  became  dae 
and  payable,  to  the  said  defendants,  throufi^h  their  said  agents ; 
but  the  plaintiff  avers  that  the  said  bill  of  exchange  was  not 
indorsed  by  said  Fiske  &  Bridge,  the  payees  thereof,  or  by 
any  person  or  persons  thereunto  authorized  by  them,  but  that 
the  indorsement  thereon,  purporting  to  be  their  name  and  sig- 
nature, was  a  forgery,  ot  which  said  defendants  had  due  no- 
tice ;  by  means  whereof  said  bill  of  exchange  became  and  was 
to  said  plaintiff  wholly  worthless  and  valueless,  and  the  pay- 
ment of  the  amount  thereof  to  said  defendants  by  said  pkdn- 
tiff,  confiding  and  trusting  in  the  representations  and  undertak- 
ings aforesaid  of  said  defendants,  was  wholly  without  consid- 
eration ;  and  that  the  representations  aforesaid  of  said  defend- 
ants, confidinff  in  which  said  plaintiff  accepted  and  paid  the 
amount  of  ^said  bill  to  said  defendants,  were  untrue ;  and  that 
said  defendants  have  not  complied  with  or  fulfilled  their  un- 
dertakings and  agreements  aforesaid;  and  that  thereby  said 
defendants  became  and  were  justly  indebted  to  said  plaintiff^ 
in  the  amount  of  said  bill,  to  wit,  the  amount  of  six  hundred 
and  forty-two  pounds  sterling,  of  the  money  of  Great  Brit- 
ain; and,  in  consideration  thereof,  promised  the  said  plain- 
tiff to  pay  him  the  same  when  they  should  be  thereunto  re- 
quested. 

^<  Andj  also,  for  that  the. said  defendants,  on  the  day  of  the 
purchase  of  this  writ,  being  indebted  to  the  plaintiff  in  the 
sum  of  five  thousand  dollars,  for  goods  sold  and  delivered  by 
the  plaintiff  to  the  defendants ;  and  in  the  same  amount  for 
work  done,  and  niaterials  for  the  same,  provided  by  the  plain- 
tiff for  the  defendants  at  their  request;  and  in  the  same 
amount  for  money  lent  by  the  plaintiff  to  the  defendants ;  and 
in  the  same  amount  for  money  received  by  the  defendants  to 
the  use  of  the  plaintiff;  and  in  the  same  amount  for  money 
paid  by  the  plaintiff  for  the  use  of  the  defendants  at  their  re- 
quest ;  and  in  the  same  amount  for  money  due  firom  the  de- 
fendants to  the  pleiintiff  for  interest  of  money  before  then  due 
and  owing  from  the  defendants  to  the  plaintiff,  and  by  the 

i>laintiff  forborne  to  the  defendants,  at  the  defendants'  request, 
or  a  long  time  before  then  elapsed ;  in  consideration  thereof, 
Eromised  to  pay  the  same  to  the  plaintiff  on  demand,  yet  they 
ave  not  paid  the  same;  to  the  damage  of  the  said  plainti^ 
as  he  says,  the  sum  of  five  thousand  dofiars. 

'^  This  action  was  entered  at  the  October  term  of  this  coorf, 
A.  D.  1845,  and  was  thence  continued  firom  tenh  to  term  untii 
the  present  term. 

<^  And  now  the  defendants  come  to  defend,  ftc,  and  for  a 
plea  say  that  they  never  promised  in  manner  and  form  as  the 
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plaintiff  doth  allege  in  bis  writ,  and  of  this  put  themselves  on 
the  country. 

W,  Whiting,  their  AUomey. 

"  And  the  plaintiff  doth  tiie  like,  by 

Fletcher  Webster,  hit  Attorney. 

^'  Issue  being  thus  joined,  the  cause,  after  a  full  hearing,  is 
committed  to  a  jury  sworn  according  to  law  to  try  the  same, 
who,  after  hearing  all  matters  and  things  concerning  the  same, 
return  their  verdict  therein,  and  upon  oath,  that  is  to  say : 

^  The  jury  find  that  the  defendants  did  not  promise  in  manner 
and  form  as  the  plaintiff  hath  alleged  against  them  in  his  writ 

^  It  is  therefore  considered  by  the  court  that  the  said  John 
Henshaw,  William  Ward,  and  Jos.  W.  Ward,  recover  against 
the  said  John  Hortsman  the  costs  of  suit,  taxed  at  ." 

Bill  of  Exceptions. 

«  Circuit  Court  of  the  United  States  for  the  First  Circuit, 

October  term,  1846. 

District  of  Massachusetts^  5|. 

^  Hortsman  i;.  Henshaw  et  al. 

"  This  was  an  action  of  assumpsit,  brought  to  recover 
1^3,114.70,  and  interest  and  damages. 

^  On  the  trial  of  the  cause,  the  following  facts  were  either 
proved  or  admitted. 

**  On  the  15th  day  of  November,  1844,  at  Boston,  Fiskc  & 
Bradford,  copartners,  drew  their  bill  of  exchange  for  six  hundred 
and  forty-two  pounds  sterling,  payable  at  sixty  days'  sight  to 
the  order  of  Fiske  &  Bridge,  and  directed  the  same  to  the 
plaintiff  at  London.  Fiske  cc  Bridge  were  a  mercantile  firm  in 
Boston  at  that  tinie. 

**  The  names  of  Fiske  &  Bridge,  the  payeeS;  were  forged  en 
the  bill;  said  bill  of  exchange,  with  the  forged  indorsement 
of  the  payees'  names,  was  oelivered  by  the  drawers,  or  one 
of  them,  to  Thayer  &  Brothers,  brokers,  who  sold  the  same, 
among  other  bills  of  exchange,  in  the  usual  course  of  business, 
to  the  defendants,  bond  fide  and  for  full  value. 

^  The  defendants  indorsed  this  bill  to  Baring,  Brothers,  & 
Co.,  at  London,  for  collection,  by  whom  it  was  presented  to 
the  plaintiff,  and  accepted  by  him,  and  paid  at  maturity'  on  the 
Ist  of  January,  l&t5,  and  the  proceeds  placed  to  the  credit  of 
tl'c  defendants.  This  suit  was  commenced  September^  1845. 
In  April,  1845,  the  drawers  became  insolvent,  and  continued  so 
to  the  time  of  the  trial  One  of  them  received  his  discharge 
under  the  insolvent  laws  of  Massachusetts. 
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^  It  was  not  shown  that  said  payees  had  any  in^rest  in  or 
any  knowledge  of  said  bill  of  exchange,  but  the  contrary. 

^  Neither  the  plaintiff  nor  the  defendant  had  any  suspicion 
of  the  forgery  at  the  time  of  the  sale  sind  purchase,  acceptance 
and  payment,  of  the  said  bill ;  and  no  demand  or  notice  to  the 
defendants  was  proved  to  have  been  made  in  relation  to  said 
bill,  or  the  subject-matter  of  said  suit,  prior  to  bringing  this 
action. 

^'  At  the  trial  the  plaintiff's  counsel  requested  the  presiding 
judge  to  charge  the  jury,  that,  if  the  forgery  were  proved,  the 
defendants  would  be  liable  to  refund  to  the  plaintiff  the  amount 
paid  them  by  him  on  said  bill,  with  interest  and  damages ;  but 
the  judge  declined  so  to  instruct  the  jury ;  and,  on  the  contraiy, 
ruled  that  if  the  drawers  of  the  bill  sold  it  for  their  own  benefit, 
with  the  names  of  the  payees  indorsed  upon  it  when  it  passed 
out  of  their  hands,  though  such  indorsement  were  forged,  and 
received  the  amount  of  said  bill,  and  afterwards  remained  in 
good  credit  until  April,  1845,  and  then  became  irsolvent,  and 
have  since  remained  so,  and  no  notice  was  given  to  or  demand 
made  upon  the  defendants  in  relation  to  said  bill  or  the  subject- 
matter  of  this  suit  until  this  suit  was  commenced,  then  the 
plaintiff  could  not  recover. 

"  Thereupon  the  jury  found  a  verdict  for  the  defendants. 

**  To  these  rulings  the  plaintifPs  counsel  excepted,  and  his 
exceptions,  being  found  conformable  to  the  truth,  are  allowed. 

"  Peleo  Sprague,  Judge^  SfcP 

Upon  this  exception  the  cause  came  up  to  this  court,  where 
it  was  argued  by  Mr.  Fletcher  Webster^  for  the  plaintiiT  in  error, 
and  submitted  by  Mr.  Curtis^  upon  a  printed  brief  prepared  by 
Mr.  WhUirifr^  for  the  defendants  in  error. 

The  counsel  for  the  plaintiff  in  error  relied  upon  th^  follow- 
ing points. 

1.  No  title  can  be  acquired  through  a  forgery.  Johnson  i;. 
Windle,  3  Bing.  N.  C.  225,  229 ;  Mead  v.  Young,  4  T.  R.  28 ; 
Chittv  on  Bills,  10th  Am.  ed.,  260;  Canal  Bank  v.  Bank  of 
Albany,  1  Hill,  (N.  Y.)  287. 

2.  A  bill  is  no  payment  to  the  person  in  whose  favor  it  is 
drawn,  unless  indorsed  by  him.  Smith  v.  Chester,  1  T.  R-  654 ; 
Chitty  on  Bilb,  261,  262,  note. 

3.  An  acceptor  is  not  bound  to  know  the  handwriting  of  an 
indorser.    Story  on  Bills,  §§  412, 461. 

4.  The  indorser  of  a  biU  guaranties  the  genuineness  of  all 
signatures  prior  to  his  own  ;  if  he  does  not  choose  to  make  in- 
quiries of  any  of  the  parties  whose  names  appear  on  the  bill, 
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having  an  opportunity  of  doing  so,  it  is  his  own  fault,  and 
amounts  to  laches. 

Where  two  parties  are  equally  innocent,  that  one  whose 
misfortune  comes  by\his  own  negligence  should  bear  the  loss, 
and  not  he  to  whom  no  want  of  due  caution  can  be  attributed. 
Chitty  on  Bills,  430 ;  U.  States  Bank  v.  Bank  of  Georgia,  10 
Wheaton,  344,  354. 

5.  Immediate  notice  pf  forgery  by  the  acceptor  is  not  neces- 
sary In  order  to  enable  him  to  recover.  Chitty  on  Bills,  261; 
1  Hill,  (N.  Y.)  287. 

6.  Nor  is  notice  necessary  at  all,  unless  \^hen,  for  want  of 
it,  the  rights  of  parties  may  be  prejudiced  or  lost ;  where  no 
such  rights  are  affected,  it  is  not  necessary  in  order  that  the 
acceptor  of  a  forged  bill  may  recover  of  the  holder.  Chitty  on 
Bills,  427;  Johnson  v.  Windle,  3  Bing.  N.  C.  226. 

7.  Bjat  the  plaintiff  may  recover  back  the  money  paid  as 
having  been  paid  under  mistake.     See  cases  before  cited. 

The  points  made  by  the  cx>unsel  for  the  defendants  in  enor 
were  the  ft>llowing. 

1.  It  is  presumed  that  the  drawee  who  accepts  a  bill  has 
funds  of  the  drawer  in  his  hands ;  and,  as  against  the  holder, 
this  could  not  be  rebutted  by  proof  of  the  fact  But  in  this 
case  there  is  no  such  proof.  See  Chitty  on  Bills,  303  (10th 
Am.  ed.). 

2.  Plaintiff's  action  is  brought  to  recover  money  as  paid 
under  a  mistake  of  fact ;  but  the  money  was  not  paid  under 
mistake  of  any  material  fact  Plaintiff  lost  nothing  by  forgery 
of  payee's  name,  for  the  payee  would  not  have  been  bound 
to  the  acceptor  if  his  indorsement  had  been  genuine.  The 
acceptor  gives  credit  only  to  the  drawer,  and  not  to  any  inter- 
mediate iudorser. 

3.  The  drawer,  having  sold  the  bill  with  the  payee's  name 
indorsed  thereon,  (whether  foiged  or  not,)  and  having  received 
the  amount  of  the  bill,  cannot  deny  the  genuineness  of  the  in- 
dorsement The  acceptor  has  only  appropriated  the  funds  of 
the  drawer  according  to  bis  request,  and  the  drawer  cannot 
deny  that  request  LobdeU  v.  Baker,  1  Metcalf,  193 ;  Lobdell 
t;.  Baker,  3  Metcalf,  469t 

4.  Where  any  act  of  the  drawer  facilitates  a  foi^ry,  the 
drawer  must  bear  ihe  loss ;  a  fortiori^  he  must  bear  it  where 
he  negotiates  a  bifl  with  a  forged  indorsement  But  if  the 
drawer  is  charged,  the  defendant  is  discharged.  Byles  on  Billsi 
250;  Young  r.  Orote,  4  Bing.  253. 

5.  A  bill  payable  to  a  fictitious  person  or  order,  and  indorsed 
in  the  payee's  name,  will  be  deemed  payable  to  bearer  in  favor 
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of  a  bond  fide  holder ;  and,  in  every  case  where  the  drawer  in- 
dorses the  payee's  name  on  the  note,  it  may  be  declared  on  as 
against  the  drawer  as  payable  to  be^^r.  Story  on  Bills,  §  56 ; 
Vose  V.  Louis,  3  T.  R.  182;  Collifts  v.  Emmett,  1  H.  Bl.  313, 
669 ;  Tatlock  v.  Harris,  3  T-  R.  174;  Minet  v.  Gibson,  3  T.  R. 
481. 

6.  The  plaintiff's  proposition,  that  no  title  can  be  acquired 
by  means  of  a  forgery,  is  inapplicable  to  this  case,  because  here 
the  drawer  delivers  the  note  bearing  the  forged  indorsement. 
And  this  case  is  distinguished  from  those  wnere  the  acceptor 
has  recovered  money  paid  on  a  forged  indorsement  made  after 
the  bill  left  the  drawer's  hands;  because  in  those  cases  the 
drawer  did  not  order  the  acceptor  to  pay  the  holder,  and  in  this 
case  he  does  so  order  the  acceptor. 

7.  The  reason  why  the  acceptor,  paying  a  bill  on  the  faith  of 
a  forged  indorsement,  may  recover  of  the  holder,  is,  that  the 
holder  has  no  title  to  the  bill;  but  ib  this  case  the  holder  had 
a  perfect  title  to  the  bill. 

8.  The  indorser  does  not  guaranty  the  genuineness  of  all 
previous  signatures  to  the  drawee,  but  his  engagement  with  the 
drawee  is  discharged  if  the  drawee  has  the  drawer's  authority , 
for  paying  and  charging  him. 

9.  If  the  drawee  in  this  case  is  a  loser,  it  is  because  be  has 
paid  without  funds  of  the  drawer  in  his  hands,  and  because 
the  drawer  has  failed.  But  the  indoi^ser  does  not  warrant  to 
the  acceptor  the  drawer's  solvency,  nor  undertake  to  protect 
the  acceptor  in  such  a  payment 

10.  If  the  plaintiff  could  maintain  his  action  in  any  event,  it 
could  not  be  without  giving  immediate  notice' of  the  forgerv  to 
the  defendant  Cocks  v.  Masterman,  9  Barn.  &  Ores.  902; 
Smith  V.  Mercer,  6  Taunt  76;  Gloucester  Bank  v.  Salem 
Bank,  17  Mass.  33 ;  Bank  ot  St  Albans  v.  Farmers  and  Me- 
chanics' Bank,  10  Verm.  141. 

11.  No  cause  of  action  could  accrue,  until  the  plaintiff  had 
demanded  payment  of  the  defendant 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  courL 
The  material  facts  in  this  case  may  be  stated  in  m  few  words. 
Fiske  &  Bradford,  a  mercantile  fim.  in  Boston,  drew  their 
bill  of  exchange  upon  Hortsman  of  London,  payable  at  sixty 
days'  sight  to  the  order  of  Fiske  &  Bridge,  for  six  hundred  and 
forty-two  pounds  sterling.  The  drawers,  or  tne  of  there,  placed 
the  bill  in  the  hands  of  a  broker,  with  the  names  of  the  payees 
indorsed  upon  it,  to  be  negotiated;  and  it  was  add  to  the  de- 
fendants in  error  bonA  fide  and  for  full  value.  They  transmit- 
ted it  to  their  correspondent  in  London,  and  upon  presentation 
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it  was  accepted  by  the  drawee,  and  duly  paid  at  maturity.  The 
payees  and  indorsees  all  resided  in  Boston,  where  the  bill  was 
drawn  and  negotiated. 

It  turned  out  that  the  indorsement  of  the  payees  was  forged^ 
—  by  whom  does  not  appear;  and  a  few  months  after  the  bill 
was  paid,  the  drawers  failed  and  became  insolvent.  The 
drawee,  having  discovered  the  forgery,  brought  this  action 
against  the  defendants  in  error  to  recover  back  the  money  he 
had  paid  them. 

The  precise  question  which  this  case  presents  does  not  ap- 
pear to  have  arisen  in  the  English  courts ;  nor  in  any  of  the 
courts  of  this  country  with  the  exception  of  a  single  case,  to 
which  we  shall  hereafter  more  particularly  refer.  But  the 
established  principles  of  commercial  law  in  relation  to  bills  of 
exchange  leiEive  no  difficulty  in  deciding  the  question. 

The  general  rule  undoubtedly  is,  that  the  drawee  by  accept- 
ing the  bill  admits  the  handwriting  of  the  drawer ;  but  not  of 
the  indorsers.  And  the  holder  is  bound  to  know  that  the  previ- 
ous indorsements,  including  that  of  the  payee,  are  in  the  hand- 
writing of  the  parties  whose  names  appear  upon  the  bill,  or 
were  duly  authorized  by  them.  And  it  it  should  appear  that 
one  of  them  is  forged,  he  cannot  recover  asainst  the  acceptor, 
although  the  forged  name  was  on  the  biU  at  the  time  of  the 
acceptance.  And  if  he  has  received  the  money  from  the  ac- 
ceptor, and  the  forgery  is  afterwards  discovered,  he  will  be 
compelled  to  repay  it 

The  reason  of  the  rule  is  obvious.  A  forged  indorsement 
cannot  transfer  any  interest  in  the  bill,  and  the  holder  therefore 
has  no  right  to  demand  the  money.  K  the  bill  is  dishonored 
by  tiie  drawee,  the  drawer  is  not  responsible.  And  if  the 
drawee  pays  it  to  a  person  not  authorizedf  to  receive  the  money, 
he  cannot  claim  credit  for  it  in  his  account  with  the  drawer. 

But  in  this  case  the  bill  was  put  in  circulation  by  the  draw- 
ers, with  the  names  of  the  payees  indorsed  upon  it  And  by 
doing  so  they  must  be  understood  as  affirming  that  the  indorse- 
ment is  iii  the  handwriting  of  the  payees,  or  written  by  their 
authority.  And  if  the  drawee  bad  dishonored  the  bill,  the  in- 
dorser  would  undoubtedly  have  been  entitled  to  recover  from 
the  drawer.  The  drawers  must  be  equally  liable  to  the  acceptor 
who  paid  the  bill.  For  having  admitted  the  handwriting  of 
the  payees,  and  precluded  themselves  from  disputing  it,  the  bill 
^y^i^as  paid  by  the  acceptor  to  the  persons  authorized  to  receive 
the  money,  according  to  the  drawer's  own  order. 
""  Now  the  acceptor  of  a  bill  is  presumed  to  accept  upon  funds 
ot  the  drawer  in  his  hands,  and  he  is  precluded  by  his  accept- 
ance from  averring  the  contrary  in  a  suit  brought  against  him 
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by  the  holder.  The  rights  of  the  parties  are  therefore  to  be 
determined  as  if  this  bill  was  paid  by  Hortsman  out  of  the 
money  of  Piske  &  Bradford  in  his  hands.  And  as  Fiske  & 
Bradford  were  liable  to  the  defendants  in  error,  they  are  en- 
titled to  retain  the  money  they  have  thus  received. 

We  take  the  rule  to  be  this.  Whenever  the  drawer  is  lia- 
ble to  the  holder,  the  acceptor  is  entitled  to  a  credit  if  he  pays 
the  money ;  and  he  is  bound  to  pay  upon  his  acceptance,  when 
the  payment  will  entitle  him  to  a  credit  in  his  account  with 
the  drawer.  And  if  he  accepts  without  funds,  upon  the  credit 
of  the  drawer,  he  must  look  to  him  for  indemnity,  and  cannot 
upon  that  ground  defend  himself  against  a  bond  fide  indorsee. 
The  insolvency  of  the  drawer  can  make  no  difference  in  the 
eights  andliegal  liabilities  of  the  parties. 

The  ]Sn^i8h  cases  most  analogous  to  this  are  those  in  which 
the  names  of  the  drawers  or  payees  were  fictitious,  and  the  in- 
dorsement written  by  the  maker  of  the  bill.  And  in  such  cases 
it  has  been  held  that  the  acceptor  is  liable,  although,  as  the 
payees  were  fictitious  persons,  their  handwriting  of  course 
could  not  be  proved  by  the  holder.  10  Barn.  &  Ores.  478.  The 
American  case  to  which  we  referred  is  that  of  Meacbim  v. 
Fort,  3  Hill,  (S.  C.)  227.  The  same  question  now  before  the 
court  arose  in  that  case,  and  was  decided  in  conformity  with 
this  opinion. 

Another  question  was  raised  in  the  argument  upon  the  suffi- 
ciency of  the  notice ;  and  it  was  insisted  by  the  counsel  for  the 
defendants,  that,  if  they  could  have  been  made  liable  to  this 
action  by  the  plaintifi^  they  have  been  discharged  by  his  laches 
in  ascertaining  the  forgery  and  giving  them  notice  of  it 

But  it  is  not  necessary  to  examine  this  question,  as  the  point 
already  decided  decides  the  case. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs. 

Order. 
This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Circuit  Court  of  the  United  States  for  ^e  District 
of  Massachusetts,  and  was  argued  by  counsel.  On  considera- 
tion whereof,  it  is  now  here  ordered  and  adjudged  by  this 
court,  that  the  judgment  of  the  said  Circuit  Court  in  this 
cause  be,  and  the  same  is  hereby,  affirmed  with  costs. 


DECEMBER   TESM,    1850.  185 

-League  v.  De  Tovng  et  aL 


Williams  C.  Begins  and  Oliver  P.  Earlb,  suRviyiNO  Pastnbis 

OF  TBB  FiBH  OF   BSVIN?,   EaBLE,   &  Ck).,  WHO   SUB   FOR   THE    17SB 

OF  Oliver  P.  Eable,  Appellants,  v.  William  B.  A.  Ramsey, 
Robert  Craighead,  James  P.  N.  Craighead,  Thomas  W.  Humes, 
AND  James  McMillan,  Administrator  of  Andrew  McMillan, 
deceased. 

Where  a  case  is  brought  op  by  an  appeal  from  a  judgment  on  the  oommon  law  fide 
of  the  Ciicoit  Court,  instead  of  by  a  writ  of  error,  it  most  be  diimissed. 

Order. 

This  cause  came  on  to  be  heard  on  \he  transcript  of  the  rec- 
ord from  the  Circuit  Court  of  the  United  States  for  the  District 
of  East  Tennessee.  And  it  appearing  to  the  court  that  this  case 
is  brought  up  by  an  appeal  from  a  judgment  on  the  common 
law  side  of  the  Circuit  Court,  instead  of  by  a  writ  of  error,  it 
is  ordered,  adjudged,  and  decreed  by  this  court,  that  this  cause 
be,  and  the  same  is  hereby,  dismissed,  with  costs, 


Thomas  M.  Lbagxte,  Plaintiff  in  error,  v,  John  Db  Youno,  Sitr- 

VBTOR  for  the  DISTRICT  OF  GaLVBSTON,  AND  SaMTTSL  P.  BrOWN, 

Deputy. 

Before  (he  admission  of  Texas  into  the  Union,  that  State  passed  many  laws  upon 
the  subject  of  head  rights  to  land,  the  general  object  of  which  was  to  ascertain  and 
secore  ralid  titles,  and  prevent  fraods,  bj  acts  of  limitation  and  br  the  establish- 
ment of  boards  of  commissionen  to  separate  the  bad  frqm theeood  titles. 

In  the  constitution  adopted  just  before  her  admission  into  the  Union,  ^cre  was  an 
article  annulling  fraudulent  certificates,  and  opening  the  courts,  up  to  a  certain  daj, 

'  to  suitors  for  m  inrestigation  of  their  claims. 

It  was  perfectly  competent  for  the  people  of  Texas  to  pass  these  laws  and  adopt  this 
constitution. 

Moreover,  they  were  all  passed  before  the  Constitution  ot  the  United  States  had  any 
operation  over  Texas,  and  cannot  therefore  be  in  conflict  with  any  of  its  provisions. 

This  case  was  brought  up  from  the  Supreme  Court  of  the 
State  of  Texas,  by  a  writ  of  error  issued  under  the  twenty- 
fifth  section  of  the  Judicmry  Act 

The  plaintiff  in  error,  Thomas  M.  League,  applied  to  the 
bbtrict  Court  for  the  county  of  Gralveston,  in  Texas  (State 
court),  for  a  mandamus  to  be  issued  to  John  De  Young,  the 
surveyor,  and  his  deputy,  to  compel  them  to  survey  a  league 
and  labor  of  land,  which  League  alleged  that  he  was  entitled 
to  by  virtue  of  a  certificate  issued  to  Catin  F.  M cRea  by  the 
board  of  land  coouaiissioners  of  the  county  of  San  Augustine, 
,16^ 
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repviblic  of  Texas,  on  the  2l8t  of  June,  1838 ;  which  certificate 
League  alleged  had  been  assigned  to  him. 

Instead  of  tracing,  chronologically,  the  history  of  the  laws, 
the  reporter  refers  to  the  narrative  given  in  the  opinion  of  the 
court  The  following  is  a  list  of  the  public  documents  set 
forth  by  the  petitioner  as  exhibits  to  his  petition,  and  which 
occupied  upwards  of  a  hundred  printed  pages  of  the  record. 

1.  A  decree  of  the  Ck>ngre8S  of  the  State  of  Coahuila  and 
Texas.    March  24, 1825. 

2.  Instructions  to  Commissioners.     September  4, 182^. 

3«  Decree  of  the  Congress  of  the  State  of  Coahuila  and 
Texas.    May  2^  1835. 

4.  Declaration  of  the  People  of  Texas  in  Greneral  Convention 
assembled.    November  7, 1835. 

5.  Establishment  of  a  Provisional  Government  in  Texas. 
November  13, 1835. 

6.  Declaration  of  Independence  of  Texas.     March  2, 1836. 

7.  Constitution  and  Declaration  of  Rights  of  Texas.  March 
17, 1836. 

8.  An  act  entitled  ''An  act  to  reduce  into  one  act,  and  to 
amend,  the  several  acis  relating  to  the  establishment  of  a  Gren- 
eral Land-Office."    December  14, 1837. 

9.  Joint  Resolution  respecting  County  Surveyors.  Decem- 
ber 29, 1837. 

10.  An  act  amending  an  act  supplementary  to  an  act  en- 
titled "An  act  to  reduce  into  one  act,  and  to  ariiend,  the  sev- 

.  eral  acts  relating  to  the  establishment  of  a  General  Land-Office.'' 
January  26, 1839. 

11.  An  act  to  detect  fraudulent  land  certificates,  and  to  pro- 
vide for  issuing  patents  to  legal  claimants.    January  23, 1840. 

12.  An  act  prohibiting  the  location  of  fraudulent  land  claims. 
February  5, 1840. 

13.  An  act  to  provide  for  the  return  of  surveys,  for  the  col- 
lection of  government  dues  on  lands,  and  for  other  purposes. 
February  5, 1840. 

14.  An  act  defining  the  mode  by  which  the  holders  of  con- 
ditional certificates  shall  establish  the  same.  January  15, 
1841. 

15.  An  act  supplementary  to  an  act  to  detect  firaudulent 
land  certificates,  and  to  provide  for  issuing  patents  to  legal 
claimants.    February  4, 1841. 

16.  An  act  supplementary  to  an  act  supplementary  to  an 
act  to  detect  fraudulent  land  certificates,  and  to  provide  for  the 
issuing  patents  to  legal  claimants.    1843. 

17.  Ordinance  of  the  Convention  of  Texas,  accepting  the 
proposal  of  the  Congress  of  the  United  States  to  admit  Texas 
into  the  Union.    July  4, 1845. 
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la  Constitation  of  the  State  of  Texas.    1845. 

19.  An  act  to  establish  a  General  Land-Office  for  the  State 
of  Texas.    May  12, 1816. 

On  the  30th  of  June,  1847,  Lea^e  filed  his  petition  in  the 
District  (Tourt  for  the  first  judicial  district  of  the  State  of 
Texas,  in  and  for  the  county  of  Galveston. 

On  the  1st  of  December,  1847,  the  District  Court  laid  a  rule 
upon  the  defendants  to  show  cause  why  a  peremptory  manda- 
mus should  not  issue  as  prayed,  and  on  the  21st  of  December, 
1847,  the  defendants  filed  a  general  demurrer  and  exception, 
upon  the  ground  that  the  plaintiff's  petition  is  not  sufficient  in 
law.     The  following  is  a  summary  of  their  answer. 

1st  Because  it  does  not  appear  that  the  plaintiff  has  any 
cause  of  action  against  the  defendants. 

2d.  Because  this  is  really  a  suit  against  the  State  of  Texas, 
which  has  not  given  its  consent  to  be  so  sued. 

And  for  further  special  exceptions  the  defendants  say, — 

1st  It  does  not  appear  from  said  petition  that  the  people  of 
Texas  made  any  contract  by  which  tiiey  were  or  are  bound  to 
concede,  grant,  or  perfect  title  to,  any  such  land,  tec 

2d.  It  does  not  appear  that  the  said  supposed  rights  and 
claims  to  land  of  persons  residing  in  Texas  on  the  day  of  the 
declaration  of  independence  were  ever  vested  and  established, 
as  the  plaintiff  in  his  said  petition  alleges  and  pretends. 

3d.  Because  the  constitution  of  the  republic  of  Texas 
amounts  to  no  contract  between  the, people  of  Texas  in  their 
corporate  capacity,  &c,  and  any  persons  or  class  of  persons  re- 
siding in  Texas,  as  the  plaintiff  in  hb  petition  pretends ;  nor 
does  it  appear  that  the  people  of  Texas,  in  their  corporate  po- 
litical capacity,  agreed,  contracted,  or  promised  as  the  plaintiff 
alleges  and  pretends. 

4th.  It  does  not  appear  that  the  general  land  law  of  the  re- 
public of  Texas  ever  amounted  to  a  contract  between  the  peo- 
ple of  Texas  and  any  person  in  the  petition  mentioned,  nor 
does  it  appear  that  said  people,  through  their  representatives, 
ever  promised,  contracted,  or  agreed  that  such  certificate  should 
be  sufficient  evidence  to  authorize  any  lawful  survey,  or,  for 
any  person  holding  or  owning  such  certificate,  to  survey  such 
lands  as  he  might  point  out,  ice 

5th.  It  does  not  appear  that  the  said  people  contracted  or 
agreed  that  such  certificate  should  be  sufficient  evidence  to  au- 
thorize the  surveyor,  &c.,  to  survey  any  lands  forming  a  portion 
of  the  public  domain ;  or  that  they  are  bound  to  make  such 
survey ;  or  that  by  refusing  so  to  do  they  are  guilty  of  any 
nefflect  or  breach  of  duty. 

After  reserving  all  exceptions^  &c.,  the  defendants  for  plea 
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say,  the  plaintiff  ouffht  not  to  have  or  maintain  his  action,  for 
that  the  general  lanalaw  is  unconstitational,  &c. 

And  for  further  plea  they  say,  that  the  act  "  to  detect  fraud- 
ulent land  certificates,"  and  that.^  to  prohibit  the  location  of 
fraudulent  land  claims,"  &c.,  and  the  act  '<  supplementary  to  the 
act  to  detect  fraudulent  land  certificates,"  &c^  were  not  made 
in  violation  of  the  constitution  of  the  republic  of  Texas,  as  the 
said  plaintiff  pretends ;  nor  do  said  acts,  nor  does  the  eleventh 
article  of  the  constitution  of  the  State  of  Texas,  contravene  the 
Constitution  of  the  United  States,  as  said  plaintiff  also  pretends ; 
and  that  the  said  plaintiff  (as  he  admits)  never  established  said 
certificate  according  to  said  acts,  or  according  to  said  eleventh 
article,  nor  has  he  attempted  so  to  do. 

For  further  plea  he  says,  the  board  of  general  and  local  com- 
missioners under  the  first-mentioned  act  failed  and  refused  to 
report  this  certificate  as  genuine ;  that  its  location  was  prohib- 
ited until  so  reported,  or  established  under  the  said  supplemen- 
tary act,  or  the  said  eleventh  article ;  and  that,  until  it  mi^ht 
be  so  established,  the  said  olaintiff  was  entitied  to  no  location 
or  survey  thereof. 

That  the  said  supplementary  act,  while  it  remained  in  force, 
and  the  said  eleventh  article,  gave  a  sufficient  and  an  adequate 
mode  of  establishing  said  certificate,  which  said  plaintiff  failed 
to  adopt ;  and  that  he  has  not  made  the  proof,  nor  complied 
■Wth  the  requisites,  prescribed  by  the  said  eleventh  article  of 
the  constitution  of  the  State  of  Texas. 

They  answer  that  they  were  not  bound  to  make  said  survey, 
and  that  their  said  refusal  has  violated  no  law  nor  anv  legal 
right  of  the  plaintiff,  and  amounts  to  no  breach  or  neglect  of 
duty  on  their  part 

The  defendants  annexed  two  exhibits  to  their  answer ;  one 
was  "  An  Act  to  regulate  proceedings  in  the  District  Courts," 
consisting  of  158  sections,  and  occupving  thirty  pages  of  the 
printed  record,  and  the  other,  "  Rules  for  the  Government  of  the 
District  Courts,  adopted  by  the  Supreme  Court,  23d  April, 
1847." 

On  the  22d  of  December,  1847,  the  District  Court,  after  ar- 

Sument,  dismissed  the  rule  which  had  been  laid  nisi  upon  the 
efendants,  and  at  December  term,  1847,  the  Supreme  Court 
of  Texas,  to  which  the  case  had  been  carried,  affirmed  the  de- 
cision. 

League  sued  out  a  writ  of  error,  and  brought  the  case  up  to 
this  court 

It  was  argued  by  Mr.  Ovid  F.  Johnson  and  Mr.  Wood^  for 
the  plaintiff  in  error,  and  Mr.  Harris^  for  the  defendant  in  error. 
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The  couQsel  for  the  plaintiff  in  error  made  the  following 
points. 

L  The  decision  of  the  commissioners  awarding  the  head 
right  certificate  set  forth  in  the  pleadings,  was  a  judicial  de* 
cision. 

First  The  republic  was  bound  under  a  prior  obligation  to 
award  the  land.  Constitution  of  Republic,  §  10 ;  Ck>lonization 
Law  of  C!oahuila  and  Texas,  1825 ;  Decree  No.  16,  p.  15 ;  1 
White's  New  Recopilacion,  p.  559;  Decree  of  Ck)ahuila  and 
Texas,  No.  309,  p.  297;  Declaration  of  People  in  Convention, 
art  8,  p.  4;  Plan  of  Provisional  Government  art  15;  Declare 
Hon  ot  Independence,  p.  4;  Acts  establishing  General  Land 
Office,  Dec.  14, 1837,  ^  11, 15, 17,  36 ;  Laws  of  1837,  p.  62. 

Second.  The  proceedings  involved  a  lis  pendens,  a  subject- 
matter  to  be  settled  between  the  claimant  and  the  government 
Midhurst  v.  Waite,  3  Bun.  1259;  2  Hill,  11,  14;  26  Wend. 
212,  220. 

Third.  The  subject-matter  to  be  settled  required,  and  the 
acts  provided,  that  proof  should  be  taken,  and  in  some  cases  a 
jury  was  introducea  in  order  to  ascertain  and  settle  the  rights 
of  the  parties.     Act  of  1837,  §§  11, 17. 

Fourth.  An  appeal  to  a  higher  tribunal  was  given  to  the 
claimant  in  case  the  decision  was  against  him.  The  State 
dispensing  with  such  appeal  in  its  own  behalf,  on  the  ground 
that  the  commissioners,  as  is  usual  in  such  cases,  were  de- 
signed to  represent  them.  McMin*  v.  Stafford,  2  Bibb,  487 ; 
19  Wend.  56,  59;  9  lb.  508;  8  Johns.  44,  69;  3  New  Hamp. 
265;  4  Bingham,  686;  Phillips  on  Evidence,  Cowen  &  HilPs 
notes,  pp.  906-915,  No.  637;  lb.  997, 1000,  No.  694;  lb.  853, 
No.  609 ;  1  Peters,  20J ,  666, 667 ;  X  Bibb,  22,  229 ;  3  Bibb,  137, 
426;  3  Littell,  152, 154;  7  Dana,  141;  4  Yerger,  525;  6  Yer- 
ger,  85,86;  2  Dall.  317. 

Fifth.  The  powers  were  transferred  to  the  District  Court  by 
the  act  of  1839. 

Sixth.  The  fact  that  proceedings  are  summary  does  not  di- 
vest them  of  their  judicial  character. 

IL  The  proceedings  being  judicial,  the  decision  therein,  that 
the  claimant  is  entitled  to  a  head  right  certificate,  is  also  judicial. 

III.  The  said  decision,  and  the  head  right  certificate  issued 
and  founded  upon  it,  is  a  perfect  right  to  the  quantity  of  land 
awarded,  forming  an  obligatory  contract,  as  solemn  and  bind- 
ing as  a  more  formal  judgment,  and  is  conclusive  unless  re-, 
versed  upon  review  for  error,  and  cannot  be  impeached  collat- 
erally. 1  Douglas?,  407;  4  Greenleaf^  5i31 ;  Le  Guen  v.  Gou- 
vemeur  and  Kemble,  1  Johns.  Cas.437 ;  19  Wend.  56;  Moody 
r.  Thurston,  Strange,  481 ;  Grignon's  Lessee  v.  Astor,  2  How- 
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ard,  319 ;  Hargrave's  Law  Tracts,  446 ;  1  Salkeld,  396 ;  2  Bos.  & 
Pol-  392 ;  1  Bibb,  22,  229 ;  2  Bibb,  487,  488, 134 ;  3  Bibb,  137, 
138,  426;  3  Litt  152, 160;  7I)ana,  141;  2  Tennessee  R.  21; 
1  Yerger,  303,  328,  346,  350 ;  4  Yerger,  525 ;  1  Cook,  214, 216; 
1  Stewart,  504;  Walker,  492;  1  Peters,  666,  667;  18  Peters, 
617 ;  7  Wheat  240,  244 ;  1  Peters,  212 ;  8  Peters,  444 ;  9  Peters, 
153, 154;  20  HoweUV  State  Trials,  538;  Arabler,  761;  7  T. 
R.  269;  Ck>.  Lit  30i3,  c;  4  Rawle,  288;  1  Salkeld,  230;  7  Mis- 
souri  R,  15;  5  Howard,  28;  6  Peters,  728,  732;  1  Texas  R. 
438,  788,  801,  802,  804;  6  Peters,  728,  732;  6  Cranch,  87  et 
teq.;  9  Howard,  171,  445,  447;  7  Dumf.  &  East,  692,  per  lid; 
Kenyon;  3  Dallas,  &4;  1  Peters,  340;  Ck)wen  and  Hill's  PhU- 
lips,  891;  b  Johnson,  689;  Smith  v.  Lewis,  1  Irish  T.  R.  20, 
43;  2  Bos.  &  Pul.  392;  13  Peters,  498;  Mackeldy,  Comp.  Civil 
Law,  Kauffman's  ed.,  §  208 ;  1  Pothier  on  Cont  (Evans's  edi^* 
tion),  350,  416 ;  Hugo,  Histoire  da  Droit  Romain,  §  373;  lOig. 
2,  17,  50;  Code,  752;  Extravaganza,  2,  27;  1  Moreau  and 
Carlton's  Part  321;  Recop.  Castella,  tit  4,  6, 17;  Institutes, 
292;  1  White's  New  Recop.  306,  307;  2  Texas  R.  320,  272. 

IV.  A  judgment  establishing  and  conferring  ti  general  right 
is  just  as  obligatory  as  if  it  awarded  a  specific  parcel  of  land  or 
personal  property,  and  is  as  much  protected  by  the  Constitution. 

V.  The  decision  in  question  was  complete,  and  not  inchoate, 
and  adequate  remedies  had  been  provided  for  its  execution. 

VL  The  acts  of  29th  January,  1840,  5th  February,  1840, 
4th  Februaij,  1841, 12th  May,  1846,  and  the  State  constittf- 
tion  of  1845,  article  11,  delay  and  hinder  this  claimant  in  en- 
forcing his  said  decisioli  as  well  prior  as  subsequent  to  the  an- 
nexation of  Texas :  and,  so  far  as  they  delay  and  hinder  the 
enforcement  of  said  decision  since  the  annexation,  they  violate 
the  United  States  Constitution,  and  prior  thereto  the  Texas 
Declaration  of  Rights  of  1836.  2  Howard,  608 ;  10  Conn.  522, 
541;  1  Pick.  224;  13  Vermont,  525;  2  Stewart,  30;  1  Dana, 
481,486;  9  Yerger,  490;  Minor,  23;  7  Gill  &  Johns.  7;  17 
Johns.  195, 215;  3  Howard,  133;  4  Wheat  122, 197;  1  Howard, 
311;  4  Litt  47;  8  Wheat  1;  1  Denio,  128;  4  GiU  &  Johns, 
146, 148;  9  Howard,  245;  6  Cranch,  87;  1  Simons,  251;  2 
Chancery  R.  497;  4  Wheat  5, 18;  Peck,  18;  4  Litt  34,  47; 
Story  on  Const  §§  1368, 1391;  2  Ld.  Raym.  952;  3  Greenleaf, 
326;  2  Texas  R.  319,  320. 

First  The  constitution  of  the  Stete  of  Texas  of  1845,  arti- 
cle 7,  §  20,  provides  "  that  the  rights  of  property  and  of  ac- 
tion which  have  been  acquired  under  the  constitution  and  laws 
of  the  republic  of  Texas  shall  not  be  divesteo."  And  as  the 
rights  of  property  and  of  action  in  this  case  were  so  acquired, 
established,  and  protected  by  the  decision  of  the  board  of  land 
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oommissionerSi  they  could  not  be  divested,  barred,  or  affected 
by  attaching  to  their  assertion  such  conditions  as  are  specified 
in  the  eleventh  article  of  the  said  constitution.  'Nor  could  the 
said  rights  be  utterly  barred,  and  declared  to  be  for. ever  null 
and  void,  as  in  the  said  last-mentioned  article  is  attempted  to 
be  done. 

Second.  The  certificate  produced  ik  this  case  never  was 
declared  to  be  null  and  void  by  any  law  of  the  republic  of 
Texas,  and,  upon  the  adoption  of  the  State  constitution,  was 
conclusive  evidence  of  a  valid  and  subsisting  right  founded  on 
contract,  although  delayed  and  clogged  by  such  unauthorized 
modifications  of  the  remedy  for  its  enforcement  as  precluded 
theplaintiff  from  the  immediate  enjoyment  of  its  benefit 

Third.  The  State  constitution  recognized  the  i^ht  founded 
upon  it,  but  sought  to  couple  it  with  such  remedies  as  impaired 
the  obli^tion,  and  finally  destroyed  it  altogether,  in  direct  vio- 
lation of  the  provisions  of  the  federal  Ck>n8titutioii. 

Fourth.  The  certificate,  as  a  judicial  act,  estopped  the  State 
from  denying  the  right  it  established ;  and  the  subsequent  steps 
necessary  to  obtain  a  patent  being  mere  ministerial  acts,  the 
State  had  no  authority  so  to  regulate  them,  or  to  obstruct  thei)r 
performance,  as  to  impair  that  right.  The  remedy  was  subject 
to  such  modification  as  the  State  saw  fit  to  make  without  prej- 
udice to  the  right ;  but  that  was  absolute  and  inviolable. 

Fifth.  All  the  laws  formerly  in  force  in  the  republic  of 
Texas,  now  alleged  to  be  in  force  iq  the  State  of  Texas,  and 
relied  on  to  defeat  and  hinder  the  plaintiff  in  procuring  a  sur- 
vey and  patent  on  the  certificate  de8crU>ed  in  this  suit,  are  in 
force  by  virtue  of  theic,  supposed  adoption,  continuance,  and 
reco^ition  by  the  State  constitution,  and  as  such  are  in 
mamfest  derogation  of  the  provision  of  the  federal  Constitution 
prohibiting  the  passage  of  laws  impainng  the  obligation  of 
oonlsracts. 

VIL  This  court  has  jurisdiction  on  writ  of  error  to  review 
the  decision  of  the  Supreme  Court  of  Texas,  it  being  the  high- 
est court  of  law  within  that  State,  and  involving  the  valimty 
of  a  statute,  as  well  as  a  constitutional  provision  of  this  8tate» 
together  with  the  authority  exerdsed  unaer  them,  on  the  ground 
of  their  being  repugnant  to  the  United  States  Constitution, 
and  of  the  decision  in  favor  of  their  validity.  Constitution  U. 
States,  Art  1,  §  10;  Act  of  Congress,  Sept  24, 1789,  §  25 ; 
Constitution  of  Texas,  1837 ;  Declaration  of  Rights,  Art  16. 

It  is  sufBoient  if  it  appear  on  the  record  that  the  question 
must  have  arisen.  Da'vis  v.  Packard,  6  Peters,  41 ;  Hickie  v. 
Starke,  1  Peters,  94 ;  Harris  v;  Dennie,  3  Peters,  292 ;  Smith  v. 
Hunter,  7  Howard,  738. 
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Rights  of  property  remain  the  same  after  as  before  the  adop- 
tion  of  the  State  constitution.  State  Constitution,  Art  7, 
§  20 ;  7  Peters,  51,  87 ;  1  DalL  78 ;  2  DaU.  394,  395. 

VIIL  The  common  law  was  in  force  in  Texas  in  1837 
(Laws  of  Texas,  1836,  pp.  156, 157),  and  the  mandamus  in  the 

f  resent  case  was  the  appropriate  remedy.  Marbury  v.  Madison, 
Cranch,  137 ;  Bradley  v.  McCrab,  Dallam's  Digest,  504, 506, 
524,  381 ;  Boman  v.  Moody,  DaUam,  512 ;  Allen  v.  Ward, 
DaL  371, 137 ;  DaUam,  366 ;  2  Texas  R.  57,  357,  451,  67,  78 ; 
Hartley's  Dig.  120 ;  Hartley's  Dig.  237,  art.  643 ;  12  Peters, 
620 ;  1  Texas  R.  84,  85,  542 ;  1  Simons,  251. 

IX.  No  other  constitutional  remedy  has  been  provided  in 
Texas  for  the  present  case ;  and  not  to  allow  the  mandamus 
would  be  a  denial  of  justice,  and  would  defeat  the  provision  of 
the  United  States  Constitution.  In  regard  to  impairing  the 
obligation  of  contracts,  a  dissent  on  the  part  of  the  State  to  the 
remedy  cannot  be  inferred  from  acts  providing  an  unconstitu- 
tional remedy.  Directory  upon  government,  9  Marsh.  423 ; 
Angel  &  Ames,  137,  138,  167;  1  Mur.  155;  4  CJov/.  297;  7 
CJow.  402 ;  6  Cow.  269 ;  8  Barn.  &  Cres.  29 ;  11  Wend.  611 ; 
0  Hill,  21 ;  5  Jacob's  Law  Diet  76 ;  6  Hill,  62,  646 ;  3  Serg, 
&  RawH  29. 

The  counsel  for  the  defendant  in  error  made  the  following 
points. 

The  writ  of  error  alleges  that  the  decision  of  the  Supreme 
Court  of  Texas  was  against  the  validity  of  the  treaty  of  th*^ 
United  States  which  was  drawn  in  question,  and  was  in  favor 
of  the  statutes  and  of  the  eleventh  article  of  the  constitution 
of  the  State  of  Texas,  which  were  drawn  in  question  on  the 
ground  that  they  were  repugnant  to  the  Constitution,  treaties, 
and  laws  of  the  United  States. 

It  is  respectfully  submitted,  that  the  only  treaty  which  can 
possibly  bear  any  relation  whatever  to  the  merits  of  this  cause 
is  that  by  which  Texas  was  annexed  to  the  United  States; 
and  in  considering  the  terms  and 'stipulations  of  that  treaty,  it 
seems  difficult  to  arrive  at  the  conclusion  that  it  intended  to 
make  valid  that  class  of  claims  to  which  this  belongs.  The 
reverse  of  the  proposition  appears  to  conform  much  more  to 
the  intention  of  the  treaty. 

For  th-^  joint  resolution  of  Congress  for  the  annexation  of 
Texas  provides,  "  that  the' territory  belonging  to  the  republic  of 
Texas  may  be  erected  into  a  new  State  with  a  republican  form 
of  government,  to  be  adopted  by  the  people  of  said  republic, 
by  deputies  in  convention  assembled,  with  the  consent  of  the 
exbting  government,  in  order  that  the  same  may  be  admitted 
as  one  oi  the  States  of  this  Union." 
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It  farther  provides,  that  *'  the  constitution  of  said  State,  with 
the  proper  evidence  of  its  adoption  bv  the  people  of  the  said 
republic  of  Texas,  shall  be  transmitted  to  the  President  of  the 
United  States,  to  be  laid  before  Congress  for  its  final  action, 
on  or  before  the  1st  of  Jatfuary,  1846." 

The  proposition  contained  in  this  joint  resolution  was  as- 
sented to  by  the  government  of  Texas,'  and  it  was  also  assent- 
ed-to  by  the  people  of  said  republic,  by  an  ordinance  of  the 
deputies,  in  convention  assembled,  on  the  4th  of  July,  1845. 

A  constitution  for  the  State  of  Texas  was  formed  in  accord- 
ance with  the  provisions  of  the-  said  joint  resolution.  Among 
other  things,  tiiis  constitution  contains  a  provision  that  it  shaU 
be  submitted  to  the  people  of  Texas  (for  their  adoption  or  re- 
jection) on  the  second  Monday  in  October,  1845 ;  and  it  fur- 
ther provided,  that  at  the  same  time  the  vote  should  be  taken 
for  and  against  annexation.  The  eleventh  article  also  provided, 
that  certificates  of  the  class  upon  which  this  suit  was  instituted 
should  be  established  according  to  the  provisions  of  the  afore-, 
said  supplementary  act,  before  the  l«t  of  July,  1847,  and  if 
not  so  established  or  sued  upon  as  therein  provided  before  that 
time,  the  said  certificates,  and  all  locations  and  surveys  thereon, 
should  be  for  ever  null  and  void.  It  further  provided,  that  the 
aforesaid  ordinance  should  be  attached  thereto  and  form  a  part 
thereof. 

This  constitution  was  adopted,  and  annexation  was  assent- 
ed to  by  the  people  of  Texas.  The  constitution,  the  evidence 
of  its  adoption  by  the  people  of  Texas,  and  their  assent  to  an- 
nexation, have  been  duly  transmitted  to  the  President  of  the 
United  States.  Upon  these,  with  all  theirtcrms  and  condi- 
tions, by  a  joint  resolution  of  dongress,  Texas  was  admitted 
as  one  of  the  States  of  the  Union. 

Then  here  was  a  proposition  for  annexation  made  by  the 
government  of  the  United  States.  The  proposition  is  accepted 
by  Texas,  but,  among  other  things,  up  j;i  the  conditions  con- 
tained in  the  eleventh  article  of  her  State  constitution.  These 
conditions  are  accepted  and  adopted  by  the  general  govern- 
ment Then  we  contend  that  this  article  cannot  be  justly  said 
to  be  repugnant  to  any  treaty  of  the  United  States.  On  the 
contrary,  it  may  be  said  to  be  incorporated  into  the  treaty  for 
annexation,  and  to  form  a  part  of  it  So  far  from  being  con- 
demned by  the  treaty,  it  is  most  solemnly  guaranteed  by  it. 

It  may  be  considered  to  be  a  more  correct  view  of  the  sub- 
ject to  say  that  Texas  proposed  to  be  annexed  to  the  United 
States,  and,  among  other  things,  upon  the  conditions  contained 
in  the  eleventh  article  of  her  State  constitution  ;  and  that  this 
proposition  was  accepted  by  the  "joint  resolution  of  Congress 
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for  the  admission  of  the  State  of  Texas  into  the  Union."  Up- 
on either  view  of  the  subject,  this  article  forms  a.  part  of  the 
treaty,  and  is  sustained,  in  place  of  being  condemned,  by  it 

If  these  views  of  the  subject  be  considered  as  at  all  correct, 
then  the  eleventh  article  of  the  constitution  of  the  State  of 
Texas  violates  no  law  of  the  United  States ;  for  tbe  joint  res- 
olution last  aforesaid  may  be  said  to  be  a  treaty,  or  a  law,  or 
a  contract  (for  it  partakes  of  the  nature  of  all  these)  of  the 
United  States,  in  which  this  article  may  be  said  to  be  fully  in- 
corporated as  a  part  of  either.  Then,  so  far  from  being  con- 
sidered as  a  violation  of  any  law  of  the  United  States,  it  may 
itself  be  regarded  as  a  law  of  that  government 

Let  us  now  see  whether  the  said  acts  of  the  republic  of 
Texas,  or  the  eleventh  article  aforesaid,  at  all  contravene  that 
provision  of  the  Constitution  of  fhe  United*  States  which  says, 
that  ^  no  State  shall  pass  any  law  impairing  the  obligation  of 
contracts."  Now  it  would  seem  obvious  enough,  that  laws 
enacted  by  Texas,  and  a  constitution  adopted  by  her  when  she 
was  an  independent  republic,  could  in  no  wise  contravene  the 
Constitution  of  the  general  government  Texas  being  then 
a  separate  republic  and  an  independent  government,  could 
not  have  been  considered  as  restrained  by  a  constitutional  pro- 
vision against  the  States  of  this  Union.  It  cannot  be  said 
that  these  laws  or  this  article  were  made  in  violation  of  the 
terms  of  the  Constitution  of  the  United  States.  And  it  does 
not  seem  to  be  consistent  either  with  the  terms  or  with  the 
spirit  and  meaning  of  that  instrument,  to  say  that  the  conven- 
tion which  framed  or  the  people  who  adopted  it  designed  this 
clause  as  an  inhibition  against  separate  or  independent  repub- 
lics or  nations. 

Again,  it  is  obvious  enough  that  it  was  not  the  intention  of 
this  clause  to  inhibit  Congress  from  passing  any  law,  or  mak- 
ing any  treaty,  impairing  the  obligation  of  contracts.  And 
whether  -we  view  the  annexation  of  Texas  as  affected  by  the 
one  or  the  other  of  these  means,  we  must  still  agree  that  it 
was  consummated  by  the  consent  and  act  of  Congress.  And, 
in  whatever  view  it  may  be  seen,  we  most  respectfully  con- 
tend, that  it  must  still  be  regarded  as  a  law,  or  an  act  of  Con- 
gress, unrestrained  by  this  clause  of  the  Constitution  of  the 
United  States. 

And  viewing  annexation  as  a  contract  between  two  inde- 
pendent nations,  and  both  equally  competent  to  contract,  it . 
seems  consistent  with  reason  and  law,  that  both  of  the  contract- 
ing parties  should  be  bound  by  all  its  terms  and  stipulations. 
It  would  certainly  be  a  departure  from  the  ordinary  construc- 
tion of  contracts  to  determine  that  in  this  instance  it  was  bind- 
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ing  upon  one  side  only.  The  want  of  eqoity  of  such  an  in- 
terpretation becomes  extremely  prominent,  ^hen  it  is  borne  in 
mind  that  the  provisions  of  the  eleventh  article  of  her  Stat^ 
constitution  were  offered,  on  the  part  of  Texas,  as  an  indispen- 
sable condition  of  the  contract. 

And  it  is  further  contended,  that  there  never  existed  between 
the  grantee  of  the  certificate  and  either  the  republic  or  the 
State  of  Texas,  any  contract  which  the  aforesaid  acts  of  the 
republic,  or  the  eleventh  article  of  the  constitution  of  the 
State,  could  have  impaired.  The  only  law  under  which  the 
grantee  could  claim  any  land  of  the  republic  was  decree  No. 
190  of  the  Ck>ngress  of  the  State  of  Coahuila  and  Texas 
(see  Laws  Ck>ahuila  and  Texas,  189) ;  or  the  act  of  1835  (see 
Laws  Coahuila  and  Texas) ;  or  the  tenth  section  under  the 
general  provisions  of  the  constitution  of  the  Republic  of 
Texas.  Now,  in  order  to  make  the  contract  valid  between  the 
grantee  and  the  State  of  Coahuila  and  Texas,  he  must  have 
complied  with  the  provisions  of  the  said  decree  No.  190,  par;- 
ticularly  that  contained  in  the  eighth  article,  and  then,  by  the 
twenty-second  article,  he  would  have  been  entitled  to  the  one 
half  of  a  sUio  of  grazing  land.  It  will  be  seen  from  the  cer- 
tificate that  the  grantee. was  a  foreigner;  for  it  says  that  he 
? roved  he  arrived  in  the  republic  of  Texas  in  the  year  1834. 
^hen  we  contend,  that  if  the  claim  be  regarded  as  being  based 
upon  that  law,  viz.  decree  No.  190,  it  amounted  to  no  contract, 
for  there  is  nothing  to  show  that  the  grantee  ever  complied 
with  its  requisitions,  and  the  quantity  contained  in  the  certifi- 
cate very  far  exceeds  that  prescribed  by  the  law. 

If,  on  the  other  hand,  it  be  regarded  as  based  upon  the  said 
act  of  Coahuila  and  Texas  of  1835,  or  the  said  tenth  section 
of  the  constitution  of  the  late  republic,  then  we  contend  that 
there  was  no  contract  between  the  grantee  and  the  republic ; 
for,  by  reference  to  the  act  of  1835,  and  to  this  section  of  the 
constitution,  it  will  be  seen  that  their  provisions  only  amount 
to  a  donation  of  lands  to  those  persons  who  were  residing  in 
Texas  before  the  passage  of  the  act  of  1835,  or  on  the  day  of 
the  declaration  of  independence. 

In  addition  to  the  head  rights  which  the  citizens  received, 
the  republic  paid  each  soldier  for  whatever  services  he  might 
render.  Ordinances  and  Decrees  of  the  Constitution,  22,  §§4, 
5;  Ibid.  78,  79,  87,  88,  93;  and  1  Statutes,  34,  §  4. 

Upon  these  provisions  alone  claims  for  head  rights  rested, 
until  the  14th  of  December,  1837,  when  the  Congress  of  the 
republic  passed  an  act,  entitled  ''  An  Act  to  reduce  into  one 
act,  and  to  amend,  the  several  acts  relating  to  the  establish- 
ment  of  a  gener^  land-office."      S^  2  I^ws,  62.      It  will 
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be  seen  by  reference  to  this  act  (particularly  its  twelfth  sec- 
tion), that  this  gave  to  colonists,  or  persons  residing  in  Texas, 
no  new  right,  but  only  intended  to  provide  an  adequate  rem- 
edy by  which  those  rights  might  be  rendered  available  which 
had  accrued  under  the  said  coloni;;ation  laws,  and  under  the 
said  tenth  section  of  the  constitution  of  the  republic  It  was, 
in  other  words,  a  law  creating  a  remedy  by  which  preexisting 
rights  might  be  litigated;  but  it  purported  to  give  no  new 
right,  and  least  of  all  does  it  seem  to  intend  to  create,  on  the 
part  of  the  republic,  a  technical  and  binding  contract,  which 
si:ibsequenr  enactments  could  never  change.  And  we  contend 
that  the  right  .to  any  land  exists  (if  it  exists  at  all)  by  virtue 
of  a  compliance,  on  the  part  of  the  grantee,  with  the  provis- 
ions of  the  colonization  law  of  1832,  or  in  cbnsequence  of  his 
having  been  included  within  the  provision  of  the  act  of  1835^ 
or  that  of  the  tenth  section  under  the  general  provisions  of  the 
constitution  of  the  late  republic^  and  not  by  virtue  of  any 
certificate  obtained  under  the  act  of  1837,  which,  we  contend, 
relates  not  at  all  to  the  right,  but  to  the  remedy  only.  In 
other  words,  if  he  had  any  right,  it  was  not  because  he  ob- 
tained the  certificate  under  the  act  of  1837,  but  because  he  had 
made  with  the  State  of  Coahuila  and  Texas  a  valid  contract 
for  it  under  the  act  of  1832,  or  because  it  had  been  donated  to 
him  by  the  act  of  1835,  or  by  said  tenth  article  in  the  constitu- 
tion of  the  late  republic 

We  contend  that  the  issuance  of  the  certificate  created  no 
contract  whatever  on  the  part  of  the  government  For  the 
granting  of  the  certificate  was  based  upon  no  consideration ; 
whereas,  under  every  system  of  laws,  a  consideration  is  an  in- 
dispensable^ requisite  of  a  legal  and  valid  contract 

And  it  will  be  clearly  seen,  by  reference  to  the  acts  of  1840, 
and  to  the  eleventh  article  of  the  constitution  of  the  State, 
that  they  affect  no  right  which  may  have  accrued  either  under 
the  act  of  1832  or  under  that  of  1835,  or  the  said  tenth  section 
of  the  constitution  of  the  late  republic.  They  neither  affect 
to  repeal  the  law  of  1832,  nor  that  of  1835,  nor  to  render  null 
any  right  or  contract  which  existed  in  virtue  of  their  provis- 
ions; nor  do  they  affect  to  withdraw,  or  to  defeat,  or  to  impair 
this  constitutional  provision.  So  far  from  annulling,  or  divest- 
ing, orilestroying  these  rights,  it  was  the  direct  object  and  ten- 
dency of  the  acts  of  1840,  and  of  the  constitutional  provision 
of  1845,  to  guard,  to  sustain,  and  to  secure  them. 

The  acts,  &c.,  complained  of  by  the  plaintiff  in  error,  only 
intended  to  change  the  remedy  provided  by  the  act  of  1837.; 
and  this  is  all  which  they  really  effect 

The  republic  of  Texas  was  not  bound,  by  the  terras  of  any 


DECEMBER  TERM,  185a  197 

League  v,  Vt  Young  et  al. 

contract,  to  pass  the  act  of  1837.  This  was  a  law  grataitonsly 
passed  by  its  legislature.  The  republic  had  entered  into  no 
obligation  or  contract  to  pass  snch  a  law ;  and  least  of  all 
had  it  obligated  Itself  to  permit  this  remedial  law  to  remain 
for  ever  unchanged.  Nor  was  there  an  application  for  a  survey 
while  the  provisions  of  the  seventeenth  section  of  the  act  of 
1837  remained  in  force ;  but  he  waited  till  the  proffer  contained 
in  that  section  was  in  effect  repealed,  or  withdrawn,  by  the  act 
of  1840. 

Again,  remedial  laws  may,  at  any  time,  be  altered,  or  even 
repealed. 

This  action,  it  may  be  said,  is  based  entirely  vpon  the  sev- 
enteenth section  of  the  act  of  1837.  And  this  section,  by  its 
terms,  contemplates  the  passage  of  subsequent  laws  altering 
its  provisions. 

This  section  regards  the  certificate,  not  as  a  contract,  but  as 
'^  sufficient  evidence  to  authorize  the  surveyor  to  survey  the 
land."  The  terms  of  the  section  give  to  the  certificate  that 
force  only.  Now,  evidence  belongs  to  the  remetfy ;  and  the 
legislature  can,  at  any  time,  alter,  or  even  repeal,  the  remedy. 
Story,  Conflict  of  Laws,  §  467,  note ;  Townsend  v.  Townsend, 
Peck,  15-18;  6  U.  S.  Cond.  Rep.  535;  Mason  v.  Haile,  12 
Wheat.  370;  Sampeyreac  case,  7  Peters,  222;  Ibid.  546,  549, 
550,  557 ;  Springfield  v.  Hampden  Commissioners,  6  Pick.  508. 
r  An  act,  like  that  of  1837,  which  confers  jurisdiction,  is  sub- 
ject, entirely  to  the  control  of  the  legislature.  Stoover  t;.  Im- 
mell,  1  Watts,  258 ;  Road  in  Hatfield,  4  Yeates,  392.  The  re- 
peal would  have  divested  all  such  rights,  under  the  provisions 
of  the  act,  as  have  not  been  consximmated.  BuUer  v.  Palmer, 
1  Hill,  324,  330 ;  Heller's  case,  1  Blackf.  451 ;  Meiggs  v.  Hunt, 
12  Moore ;  Rey  v.  Groodwin,  4  Moore  &  Payne,  441,  451 ; 
Dwarris  on  Statutes,  676. 

If  the  above  position  be  correct,  then  Texas  had  the  power 
to  modify  or  change  the  act  of  1837  by  those  of  1840. 

It  is  conceived  that  the  Sampeyreac  case,  7  Peters,  222,  bears 
a  striking  analogy  to  this.  In  that  case  suit  was  instituted  in 
the  Superior  Court  of  the  Territory  of  Arkansas,  in  the  name 
of  Bernardo  Sampeyreac,  against  the  United  States,  to  recover 
a  tract  of  land  in  the  petition  described.  During  the  same 
year  (about  the  20th  of  December)  a  judgment  was  rendered 
m  favor  of  the  plaintiff  No  appeal  was  taken  within  one 
year;  and  consequentiy,  by  the  terms  of  the  statute  under 
which  the  suit  was  instituted,  the  decision  became  final  and 
conclusive  between  the  parties.^  The  interest  in  this  decree 
was  by  deed  (purported  to  be  made  by  Sampeyreac)  trans- 
ferred to  John  J.  Bowie,  and  in  December,  1828,  Bowie  trans*. 
17» 
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ferred  the  decree  to  Joseph  Stewart  OA  the  13th  oif  December, 
1828,  Stewart's  application  was  admitted  in  the  land-office* 
At  the  April  term,  1830,  the  United  States  attorney  filed  a  bill 
of  review,  in  which  he  stated  that  the  decree  was  obtained  by 
firaud,  that  the  witnesses  committed  perjury,  .and  that  Sam- 
peyreac  was  a  fictitious  person.  Subsequently  to  this,  viz.  on 
the  8th  of  May,  1830,  an  act  was  made  giving  the  courts  power 
to  revise  such  decrees  upon  bills  of  review.  It  was  contended 
that  the  act  of  1830  was  unconstitutional,  because  made  in  vi- 
olation of  that  provision  of  the  Constitution  of  the  United 
States  which  says  that  '<  no  person  shall  be  deprived  of  prop- 
erty without  due  process  oi  law" ;  and  also  that  which  says 
that  ^  private  property  shall  not  be  taken  for  public  use  with- 
out just  compensation."  See  Dartmouth  College  r.  Wood- 
ard,  4  Wheat  644,  645.  But  the  decree  in  the  Sampeyreac 
case  was  reversed ;  and  it  was  decided  that  the  act  of  1830  ap- 
plied only  to  the  remedy,  and  therefore  did  not  violate  the 
Constitution  of  the  United  States. 

When  the  certificate  was  issued,  and  when  the  acts  of  1837 
and  1840  were  enacted,  the  laws  of  Mexico  were  in  force  in 
Texas.  That  system  provides,  that,  if  a  judgment  be  fraudu- 
lent or  be  obtained  by  perjury,  the  party  agamst  whom  it  was 
rendered  may  have  it  annulled  at  any  time  within  twenty 
years  from  the  day  of  its  date,  &c.  1  Partidas,  321,  322 ;  1 
White,  306. 

Again,  this  is  a  mandamus  against  the  State  without  its 
consent;  and  it  is  an  attempt  to  evade  the  well-established 
principle,  that  the  sovereign  authority  cannot  be  sued  in  its 
own  courts  without  its  express  assent  to  the  suit 

Where  a  party  has  another  specific  remedy,  a  mandamus 
never  issues  at  all.  5  Comyn's  Dig.  21.  The  act  of  1840  did 
not  take  away  all  remedy,  and  the  act  of  1841  gave  a  remedy 
which  is  reasonable,  adequate,  and  complete. 

It  is  contended  that  the  plaintiff  in  this  cause  can  occupy  no 
higher  ground  than  that  which  could  have  been  occupied  by 
the  grantee  of  the  certificate.  The  certificate  is  at  best  but  the 
evidence  of  a  naked  right  or  a  chose  in  action,  which  by  the 
p;eneral  law  was  neither  assignable  nor  transferable.  And  there 
IS  no  special  law  which  enables  the  grantee  to  sell  or  transfer 
the  certificate.  But  the  tenth  section  under  the  general  provis- 
ions of  the  constitution  of  the  republic,  the  fifteenth  section 
of  the  first  general  land  law  (1  Laws,  129),  and  the  twelfth 
and  seventeenth  sections  of  the  present  act,  only  made  valid 
the  sale  or  transfer  of  the  right  which  the  claimant  had  to  the 
land.  He  •could  sell  his  own  right  or  claim  to  the  land,  but 
nothing  more. 
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This  court  has  decided  that  the  clause  in  the  Constitution 
of  the  United  States,  upon  which  the  plainfiff  relies,  has  no 
retrospective  operation.     Owings  v.  Speed,  5  Wheat  420. 

The  case  under  consideration  is  stronger  than  the  on^  cited ; 
for  the  acts  of  1840,  and  the  constitutional  provision  of  1845, 
were  in  full  force  when  Texas  was  an  independent  republic, 
and  their  continuance  may  be  8€dd  to  be  guarantied  by  the 
treaty  of  annexation. 

The  case  of  Calder  v.  Bull  (3  Ball  886)  may  be  said  to 
bear  a  striking  similitude  to  this.  There  the  Probate  Court 
had  rendered  a  decree  in  that  cause,  and  the  adverse  party 
had  so  lon^  slumbered  over  his  rights,  that  this  decree  hlul, 
under  the  law,  become  final  by  the  lapse  of  time.  The 
State  of  Connecticut  then  passed  a  law  annulling  this  de- 
cree, and  this  court  unanimously  determined  that,  this  law 
did  not  violate  the  Constitution  of  the  ^neral  governmedlt 
A  State  can  pass  retrospective  lai^  creatmg  contracts  where 
none  existed  before ;  it  can  pasa  retrospective  laws ;  can  exer- 
cise judicial  functions ;  and  it  can  pass  a  law  that  will  divest 
vested  rights.     Satterlee  v.  Matthewson,  2  Pet  412,  413; 

These  are  powers  certainly  as  great  as  those  complained  o^ 
which  Texas  exercised  while  she  was  a  separate  republia 

We  might  suppose  this  to  be  a  contract  in  t^e  strict  sense 
of  that  term,  and  still  we  believe  it  could  be  successfully  con- 
tended that  the  acts  of  1840  never  even  violated  the  constitu- 
tioa  of  the  late  republic,  and  that  the  eleventh  article. of  the 
State  constitution  could,  under  no  view,  violate  the  Constitu- 
tion of  the  United  States.  For  the  ^  obligation  ^  of  a  contract 
is  defined  to  be  <<  the  law  that  biqds  a  party  to  perform  his  un- 
dertaking." Sturges  V.  Crowninshi^ld,  4  Wheat  197 ;  Ogden 
V.  Saunders,  12  Wheat  318 ;  Blair  v.  Williams,  4  Littell,  34 ; 
Lapsley  v.  Brashear,  Ibid.  47. 

The  Constitution  refers  to  and  preserves  the  leffal,  not  the 
moral  obligation.     Ogden  v.  Saunders,  12  Wheat  337. 

The  ^  obligation  "  of  contracts  intended  by  the  constitution 
is  not  the  universal  law  of  civilized  nations  any  more  than  the 
moral  law,  ice     Ogden  v.  Saunders,  12  Wheat  213. 

The  republic  never  gave  its  consent  to  be  thus  sued ;  and 
had  it  been  given,  it  might  have  been  withdrawn  at  pleasure. 
Story's  Const  625.  So  that  the  republic  could  not  have  been 
legally  bound  to  perform  its  contracts;  or,  in  other  words, 
there  wad  no  legal  obligation  to  perform  them. 

Under  tb^  Constitution  of  the  United  States,  and  amend- 
ments thereto,  a  State  cannot  be  sued  in  the  courts  of  that 
government,  except  by  another  State.  Then  under  this  gov- 
ernment there  are  no  means  of  compelling  a  State  to  perform. 
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its  contracts  with  individaals,  in  cases  in  which  the  State  may 
be  defendant  Then  there  is  no  legal  obligation  to  perform 
them.  See  second  section  under  article  third,  and  the  eleventh 
article  of  the  Amendments. 

Texas  was  not  annexed  until  the  16th  of  February,  1846, 
the  day  on  which  the  first  legislature  of  the  State  convened. 
See  the  joint  resolution  for  annexing  Texas,  &c.,  approved  the 
1st  of  March,  1845 ;  5th,  6th,  7th,  and  8th  sections  of  the  13th 
article  of  the  constitution  of  Texas ;  acts  of  CTongress  of  1845 
and  1846, 17  lb.  23,  §  3. 

See  act  of  14th  January,  1843,  Hartley's  Digest,  649. 

It  is  evident  that  the  rights  of  individuals  to  real  estate  in 
Texas  were  based  upon, the  constitution  and  laws  of  the  re* 
public.  By  virtue  of  these,  lands  were  acquired  and  held.  It 
is  evident  that  the  constitution  and  laws  could  at  all  times 
have  been  annulled  by  the  same  power  that  created  them. 
Had  this  been  done,  then  we  contend  that  all  private  property 
would  have  reverted  immediately  to  the  general  mass.  For  a 
distinguished  author  has  truly  said,  ^<  Iroperty  and  laws  are 
born  together  and  die  together.  Before  laws  were  made,  there 
was  no  property ;  take  away  laws,  and  property  ceases."  J. 
Bentham's  Theory  of  Legislation,  139.  If  the  people  of  Texas 
would  do  thb  while  they  had  an  independent  government, 
they  could  certainlv  do  what  was  far  less  than  this ;  namely, 
could  sav  that  certificates  of  this  class  sued  on  should  be  es- 
tablished in  the  mode  prescribed  in  their  constitution,  or  that 
they  should  never  be  established  at  all. 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court 

A  brief  statement  of  the  history  of  this  case  will  be  neces- 
sary to  a  correct  apprehension  of  the  points  involved. 

By  the  colonization  laws  of  Mexico  in  force  in  the  State  of 
Texas  before  their  revolution,  every  married  man  who  became 
a  settler  or  colonist  was  entitled  to  a  square  league  of  land. 
In  1835,  when  Texas  declared  her  independence,  the  faith  of 
the  republic  was  pledged  that  all  who  would  perform  the  du- 
ties of  citizens  should  receive  the  benefit  of  this  law ;  accord- 
ingly, in  the  constitution  of  the  new  republic,  adopted  on  the 
17th  of  March,  1836,  it  was  provided,  that  all  white  persons 
"  residing  in  Texas  on  the  day  of  the  declaration  of  indepen- 
dence should  be  considered  citizens  of  the  republic,  and  if  they 
had  not  previously  received  land  under  the  colonization  laws 
should  be  entitled,  every  head  of  a  family  to  one  league  and 
labor  of  land,"  &c 

In  1837,  December  I4th,  an  act  of  the  Congress  of  Texas 
was  passed,  establishing  a  land-oflSce,  and  authorizing  the  ap- 
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pointment  of  certain  commissioners  with  power  to  grant  cer- 
tificates of  claims  to  land  to  all  persons  who  should  mabs 
proof  that  they  were  entitled  to  them. 

Immense  nombers  of  these  certificates  were  soon  pat  in  df- 
colation,  either  forged  or  fraudulently  obtained,  whichi  if  con- 
firmed by  surveys  and  patents,  would  soon  have  absorbed  all 
the  vacant  land  in  the  republic  To  euard  against  such  impo- 
sitions, an  act  was  passed  on  the  29th  of  January,  1840,  enti- 
tled ^  An  Act  to  detect  fraudulent  certificates,"  b^  which  a 
new  board  of  commissioners  was  appointed  ''  to  inspect  the 
board  of  land  commissioners  of  each  county,  and  ascertain  by 
satisfactory  testimony  what  certificates  were  genuine  and 
legal."  All  others  not  so  reported  were  forbidden  to  be  sur- 
veyed or  patented.  This  was  followed  on  the  4th  of  February, 
1841,  by  a  supplement,  in  which  persons  holding  certificates 
not  reported  genuine  and  legal  b^  the  board  of  commissioners, 
were  permittal  to  enter  suit  agamst  the  government,  and  have 
a  trial  by  jury  io  establish  the  genuineness  and  validity  of  their 
certificates ;  and  if  found  valid,  and  so  certified  by  the  court, 
the  claimant  should  be  entitied  to  a  survey  and  patent 

In  1843,  a  statute  of  limitation  was  passed,  requiring  aU 
suits  to  establish  certificates  and  claims  to  be  instituted  before 
tbe  1st  day  of  January,  1844 

.Thus  it  appears  that,  after  the  l^t  of  January,  1844,  all 
claimants  of  these  head  rights  under  the  constitution  of  the 
republic  and  its  land  law  of  1837  were  barred,  and  their  cer- 
tincates  of  no  validity  whatever,  unless  suit  has  been  brought 
and  their  genuineness  established  in  a  court  of  justice ;  and 
this  continued  to  be  the  case,  till  the  adoption  of  the  new  con- 
stitution, previous  to  the  admission  of  Texas  as  a  State  of  the 
Union,  in  1845. 

The  eleventh  article  of  that  constitution  provided  as  fol- 
lows:—   . 

^  Sect  1.  All  certificates  for  head  right  claims,  issued  to 
fictitious  persons,  or  which  were  fprged,  and  all  locatibns  and 
surveys  thereon,  are,  and  the  same  were,  ni^  and  void  from  the 
beginning. 

*  ^  Sect  2.  The  District  Courts  shall  be  opened  until  the 
first  day  of  July,  one  thousand  eight  hundred  and  forty-seven, 
for  the  establishment  of  certificates  for  head  rights  not  recom*^ 
mended  by  the  commissioners  appointed  under  the  act  to 
detect  fraudulent  land  certificates,  and  to  provide  for  issuing 
patents  to  legal  claimants ;  and  the  parties  suing  shall  produce 
the  like  proof,  and  be  subject  to  the  requisitions,  which  were 
necessary,  and  were  prescribed  by  law,  to  sustain  the  original 
applications  for  said  certificates ;  and  all  certificates  above  re- 


a03  SUPREME  COURT. 

- 

Letgae  v.  Be  Tomig  et  aL 

ferred  to,  not  established  or  sued  upon  before  the  period  limited, 
shall  be  barred,  and  the  said  certincates,  and  all  locations  and 
surveys  thereon,  shall  be  for  ever  null  and  voy ;  and  all  re-loca- 
tions made  on  such  surveys  shall  not  be  disturbed  until-  the 
certificates  are  established  as  above  directed.*' 

This  is  a  succinct  history  of  the  legislation  complained  of  by 
the  plaintiff.  He  instituted  this  action  in  the  District  Court  of 
the  State  of  Texa^  for  the  county  of  Galveston.  It  is  a  bill  or 
petition  for  a  mandamus  to  the  defendants  (who  are  the  sur- 
veyor and  the  deputy  surveyor,  of  the  district),  commandmg 
them  to  make  a  survey  of  a  certain  certificate  mnied  on  the 
20th  of  June,  1838,  by  the  land  commissioners  of  the  county  of 
San  Augustine  to  Colin  T.  McRea,  for  one  league  and  labor  of 
land,  &C.  The  plaintiff  claimed  to  be  the  assignee  of  this  cer- 
tificate. The  defendants  allecfed  in  their  answer,  that  they  were 
forbidden  by  law  to  survey  this  certificate,  as  it  had  not  been 
returned  as  genuine  and  legal  by  the  commissioners  under  the 
act  of  the  29th  of  January,  1840,  nor  had  any  suit  been  brought 
to  establish  its  genuineness  before  the  first  day  of  July,  1847, 
according  to  the  provisions  of  the  constitution.  The  court  re- 
fused to  grant  the  mandamus ;  and  on  writ  of  error  to  the  Su- 
preme Court  of  Texas,  their  judgment  was  affirmed.. 

To  the  judgment  pf  the  Supreme  Court  of  the  State  this 
writ  of  error  has  been  prbsecutedi  under  the  twenty-fifth  section 
of  the  Judiciary  Act. 

The  sum  of  the  argument  on  which  the  plaintiff  founds  his 
claim  to  our  interference  seems  to  be,  that  the  republic  of 
Texas  was  under  obligation  to  make  these  grants  of  land. 
That  all  grants  made  by  the  land  commissioners  under  the  act 
of  1837  were  in  their  nature  judicifid  decisions,  and,  whether 
fair  or  fraudulent,  their  validity  could  never  after  be  inquired 
into.  That  such  certificate  constituted  a  perfect  right  to  the 
quantity  of  land  awarded,  and  all  legblation  of  the  republic  of 
Texas,  appointing  new  tribunals  to  examine  their  genuineness 
and  legality,'  or  to  limit  the  time  within  which  the  holder  or  as- 
signee of  a  certificate  may  demand  a  survey  and  patent,  is 
void,  because  it  impairs  the  obligation  of  contracts;  and  the 
eleventh  section  of  the  constitution  of  the  State  of  Texas  is 
void  for  the  same  reason. 

If  it  were  necessary  for  this  court  to  consider  these  arguments, 
it  would  be  a  sufficient  answer  to  say,— - 

1st  That  the  certificates  are  not  in  the  nature  of  judicial 
decisions  vesting  titie  in  the  holders,  whether  forged  or  frauds 
ulent. 

2d.  If  they  were  judicifid  decisions,  a  State  may  grant  new 
trials,  .suid  make  new  tribunals  of  review  in  order  to  detect 
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firandtilent  grants  or  reverse  firaadolent  jadgmentSi  without  im- 
pairing the  obligation  of  any  contract, 

3d.  Judgments  as  well  as  grants  obtained  by  fraud  or  col- 
Insipn  are  void,  and  confer  no  vested  title ;  and  a  State  may 
jnstiy  require  those  who  blaim  that  their  grants  are  not  of  this 
character  to  make  proof  of  their  genuineness  in  some  proper 
tribunal  before  they  can  be  entitiecf  to  a  survey  or  patent  under 
them,  and  mav  limit  the  time  within  which  suits  may  be  insti- 
tuted. The  United  States  have  pursued  this  course  with  regard 
to  French  and  Spanbh  grants,  and  it  has  never  been  alleged 
that  they  thereby  igmaired  their  contract  (contained  in  the 
treaty)  to  protect  valid  ^nts. 

4th.  The  eleventh  article  of  the  constitution  of  the  State  of 
Texas  avoids  none  but  forced  and  fraudulent  certificates,  and 
extends  the  time  within  which  valid  ones  may  be  established 
by  suits  against  the  State,  and  therefpre  annuls  no  vested  rights 
and  impairs  the  obligation  of  no  contract,  but,  on  the  contrary^ 
confers  a  right  which  had  been  lost  and  forfeited  by  the  laches 
of  the  party. 

5th.  And  lastiy,  if  the  Congress  of  Texas,  had  abolished  all' 
these  certificates,  whether  fraudulent  or  genuine;  or  if  the 
people  of  Texas  had  done  the  same  thing  by  their  constitu- 
tion adopted  before  their  admission  as  a  State  of  the  Union, 
their  right  to  do  so  could  not  be  questioned  by  this  courts  under 
any  power  confiprred  upon  them  by  the  twenty-fifth  section  of 
the  Judiciary  Act 

There  is  no  allegation  that  the  legislature  of  the  State  of 
Texas  has  passed  any  law  impairing  the  obligation  of  con- 
tracts, or  affecting  vested  tides  guarantied  by  the  treaty  of 
union,  since  thi^t  State  has  been  admitted  as  one  of  the  States 
of  this  Union.  The  Constitntion  of  the  United  States  was 
made  by,  and  for  the  protection  of,  the  people  of  the  United 
States.  The  restraints  imposed  by  that  instrument  upon  the 
legislative  powers  of  the  several  States  could  affect  them  only 
after  they  became  States  of  the  Union,  under  the  provisions  of 
the  Constitution,  and  had  consented  to  be  bound  by^  it  It 
surely  needs  no  argument  .to  sh^w  that  the  validity  of  the 
legislation  of  a  foreign  state  cannot  be  tested  bv  the  Constitu- 
tion of  the  United  States,  or  that  the  twenty-ufth  section  of 
the  Judiciary  Act  confers  no  'power  on  this  court  to  annul  their 
laws,  however  unjust  or  tyrannical.  How  far  the  people  of  the 
State  of  Texas  are  bound  to  acknowledge  contracts  or  titles 
repudiated  by  the  late 'republic,  is  a  question  to  be  decided  by 
their  own  tribunals,  and  with  which  thi;«  court  has  no  right  to 
interfere  under  any  power  granted  to  them  by  the  Constitution 
and  acts  of  Congress. 
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The  judgment  of  the  Supreme  Court  of  Texas  is  therefore 
affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Supreme  Court  o£  the  State  of  Texas,  and  was 
are ued  by  counsel.  On  consideration  whereof,  it  is  now  here 
ordered,  adjudged,  and  decreed  by  this  court,  that  the  decree 
of  the  said  Supreme  Court  in  this  cause  be,  and  the  same  is 
hereby,  affirmeo,  with  costs. 


Jehiel  Brooks,  Plaintiff  in  sreoe,  v.  Samuel  Noeeis. 

Where  «  judgment  was  rendered  on  the  25th  of  October,  1S48,  and  a  writ  of  error 
allowed  on  the  1 9th  of  October,  1848,  but  not  iuued  and  filed  until  the  4th  of  No- 
yembcr  following,  more  than  five  years  had  elapsed  after  rendering  the  jndgmenti 
and  the  writ  of  error  may  be  dismissed  on  motion. 

H. is, the  filing  of  the  wnt  which  removes  the  record  from  the  Inferior  to  the 
i^'pellate  coart ;  and  the  day  on  which  the  writ  may  have  been  issued  by  tho 
clerk,  or  the  day  on  which  it  is  tested,  are  not  materUl  in  deciding  the  ques- 
tion. 

By  the  English  practice  this  error  must  be  taken  advantage  of  by  plea ;  but  accorcUng 
to  the  practice  of  this  court,  a  party  may  avail  himselif,  by  ik>tioii,  of  any  defect 
which  appears  upon  the  record  itself. 

This  case  was  brought  up  from  the  Supreme  Court  of  Lou- 
isiana, by  a  writ  of  error  issued  under  the  twenty-fifth  section 
of  the  Judiciary  Act 

It  appeared  from  the  record  that  the  judgment  of  the  Su- 
preme Court  of  Louisiana  was  rendered  on  ttre  25th  of  Octo- 
ber, 1843. 

The  petition  for  the  writ  of  error  was  addressed  to  the  Hon- 
orable George  Eustis,  Chief  Justice  of  the  Supreme  Court  of 
the  State  of  Louisiana.    It  Was  thus  indorsed. 

Order  allowing  Writ. 

"A  writ  of  error  ia  allowed  as  prayed  for,  without  prejudice. 
Security  is  required  in  the  sum  of  five  hundred  dollars. 

^  Geqaob  Eustis, 
aUef  Justice,  Monlroe,  West  District. 
"  October  19, 1848. 

"  Supreme  Court,  Alexandria. 
"  Filed  November  4, 1848.  M.  R.  Ariail,  Clerk.'* 
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Bond  for  Writ  of  Error. 
^  Sapreme  Cpurti  State  of  Loaisiaiia. 

Jehiel  Brooks  t;.  Samuel  NorriS)  in  error. 

^  Enow  all  men  by  these  presents,  that  we,  Jehiel  BrookSy 
of  the  IMstrict  of  Commbia,  and  B.  J.  Sage,  of  New  OrleanSi 
Loaisiana,  are  held  and  firmly  bound  unto  the  above-named 
Samuel  Norris,  in  the  sum  of  five  hundred  dollars,  to  be  paid 
to  the  said  Samuel  Norris,  his  executors  or  administrators.  To 
which  payment,  well  and  truly  to  be  made,  we  bind  ourselves, 
and  each  of  us,  jointly  and  severally,  and  our  and  each  of  our 
heirs,  executors,  and  administrators,  firmly  by  these  presents. 

^^  Sealed  with  our  seals,  and  dated  this  19th  day  of  October, 
A.  D.  1848. 

'<' Whereas  the  above-named  Jehiel  Brooks  hath  prosecuted 
a  writ  of  error  to  the  Supreme  Court  of  the  itnited  States,  to 
reverse  the  judgment  rendered  in  the  above-entitled  suit  by  the 
Supreme  Court  of  the  State  of  Louisiana. 

^Now,  therefore,  the  condition  of  this  obligation  is  such| 
tiiat  if  the  above-named  Jehiel  Brooks  shall  prosecute  his  said 
writ  of  error  to  effect,  and  answer  all  costs  if  he  shall  fail  to 
make  good  his  plea,  then  this  obligation  shall  be  void ;  other- 
wise the  same  snail  be  and  remain  in  full  force  and  virtue.. 

"  B.  J.  Sage,  for  Jehiel  Brooks. 
B.  J.  Sage. 
<<  Sealed  and  delivered,  in  the  presence  of 
Test— John  Ray." 

Approval  of  Bond. 
^  Personally  appeared  before  me  the  above-named  B.  J.  Sage 
and  John  Ray,  who  acknowledged  their  signatures  to  the  fore- 
TOing  bond,  which  is  approved  in  the  case  of  Brooks,  plaintiff 
m  error,  v.  Norris. 

**  George  Eustis,  Chief  Justice. 
''Monroe,  OcM9, 1848." 

Lislructions. 
"  The  clerk  of  the  Supreme  Court  will  only  sign  the  writ  of 
error  in  the  event  of  its  being  sued  out  within  five  years  from 
the  date  of  the  decree  of  the  Supreme  Court,  in  the  case 
which  it  is  taken. 

"  George  Eustis,  Chief  Justice. 
«  Supreme  Court,  Alexandria. 
«  Filed  November  4th,  1848.  M.  R.  Ariail,  Clerk!^ 

The  writ  of  error  bore  the  following  teste :  — 
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^  Witness  the  Honorable  Roffer  R  Taney,  Chief  Jastioe  of 
the  said  Sopreme  Court  of  the  united  States,  this  4th  day  of 
Novemb^,  A.  D.  184a  M.  R.  Ariail, 

CUrk  of  the  Supreme  Cowri  of  the  SUUe 
of  Louisiana^  at  Alexandria.^ 

<*  Copy  of  the  writ'of  error  lodged  in  the  clerk's  office  of  the 
Sopreme  Court  of  the  State  of  Louisiana ,  at  Alexandria,  in 
pursuance  of  the  statute  in  such  oases  made  and  providedi 
this  4th  day  of  November^  1848.  B.  J.  Saob^ 

Attorney  of  Plaintiff  tn  error. 
^  Supreme  Court,  Alexandria. 

•«  Filed  November  4th,  1848.'* 

JSfr.  BuUardj  for  the  defendant  in  error,  moved  the  court  to 
dismiss  this  writ  of  error,  because  the  same  was  not  brought 
within  five  years  after  the  final  judgment  in  the  Supreme  Court 
of  the  State  of  Louisiana. 

Whereupon  the  court  directed  the  motion  to  be  set  down  for 
argument  on  that  day  week,  viz.  the  24th  of  January,  and 
that  the  counsel  give  notice  thereof  to  Mr.  Walker,  the  counsel 
for  the  plaintiff  in  error. 

On  tiie  24th  of  January,  the  motion  was  argued  by  Jlfr. 
BuUard  and  Mr.  Walker. 

Mr.  BuUard  referred  to  the  record,  and  cited  the  act  of  1789, 
chap.  20,  §  22,  to  show  that  the  writ  of  error  was  not  in  time. 

Mr.  Walker  referred  to  the  prayer  for  the  writ  of  error,  which 
was  allowed  on  the  13th  of  October,  before  the  expiration  of 
five  years  from  the  date  of  the  judgment  The  bond  also  was 
executed  and  approved  on  the  same  day.  If -necessary,  he 
would  move  to  amend  the*  record  under  the  act  of  1789,  as  the 
error  was  merely  one  of  form. .  The  teste  of  the  writ  should  be 
dated  at  thd  preceding  term  of  this  court,  because,  although 
issued  in  the  name  of  the  chief  justice,  it  was  always  pre- 
sumed to  be  issued  by  the  a^uthority  of  the  court  He  would 
move,  therefore,  to  amend  it  by  inserting  the  date  of  the  pre- 
ceding term,  viz.  December  term,  1847.  Filing  does  not 
mean  issuing.  Although' the  writ  was  not  filed  until  the  4th 
of  November,  the  record  does  not  show  that  it  was  not  issued 
before.  Suppose,  after  the  writ  is  allowed,  the  clerk  refi^Ses  or 
neglects  to  issue  it;  ^vill  that  deprive  the  [Murty  of  hb  remedy  ? 
In  10  Wheat  311,  the  appeal  was  allowed,  but  security  not 
given  within  five  years.  He  cited  also  2  Pick.  592 ;  7  Cranch, 
277 ;  3  Peters,  469. 

The  case  was  docketed  in  this  court  on  the  23d  of  January, 
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1849.  Therefore  this  is  the  third  term,  and  it  is  now  too  late  to 
make  this  motion.'  There  has  been  a  regular  appearance 
entered,  not  merely  .a  formal  one,  but  the  opposite  counsel 
directed  in  writing  that  his  appearance  should  be  entered 
Brooks  might  have  brought  a  new  acUon  if  he  had  not  sup- 

r)8ed  this  appeal  to  be  pending.    MUlaudon  v.  McDonogn, 
Howard,  707. 

Mr.  Bullardy  in  reply.  When  he  directed  his  appearance  to 
be  entered,  he  did  not  know  the  state  of  the  record.  This  is 
not  a  question  of  form,  but  one  of  jurisdiction.  The  cases 
cited  are  not  analogous.  In  appeals  there  is  no  necessity  for  a 
writ  from  a  higher  court,  and. this  was, one  of  the  cases  cited. 
But  in  writs  of  error,  the  hiffher  court  must  act  j  When  a 
motion  should  be  made  to  alter  the  teste,  he  would  meet  it 
This  action  was  a  petitory  action,  and  Brooks  could  not  have 
brought  another  suit,  as  he  could  have  done  in  an  ejectment 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court 
This  case  is  brought  .here  by  writ  of  error  upon  a  judgment 
rendered  in  the  Supreme  Ck)urt  of  the  State  of  Louisiana,  and 
a  motion  has  been  made  to  dismiss  the  verit 

It  appears  by  the  record  that  the  judgment  was  rendered  on 
the  25th  of  October,  1843.  The  writ  of  error  by  which  the 
case  is  brought  here  was  allowed  by  the  chief  justice  of  the 
State  court,  upon  the  petition  of  the  appellant,  on  the  19th  of 
October,  1848,  and  the  bond  also  bears  aate  on  that  day.  But 
the  writ  of  error  tvas  not  issued  until  the  4th  of  November  foK 
lowing.  It  was  issued  by  the  clerk  of  the  court  in  which  the 
judgment  was  rendered,  and  on  the  same  day,  as  appears  by 
indorsement  upon  it,  filed  in  that  office  by  the  counsel  for  the 
plaintiff  in  error.  More  than  five  years  from  the  day  of  the 
judgment  had  therefore  elapsed  when  this  writ  of  error  was 

The  act  of  1789,  chap.  20,  §  22,  provides  that  writs  of  error 
shall  not  be  brought1>ut  within  five  years  after  rendering  or 
passing  the  judgment  or  decree  complained  of.  The  writ  of 
error  is  not  brought,  in  the  legal  meaning  of  the  term,  until  it 
is  filed  in  the  court  which  rendered  the  judgment  It  is  the 
filing  of  the  writ  that  removes  the  record  from  the  inferior  to 
the  appellate  court,  and  the  period  of  limitation  prescribed  by 
the  act  of  Congress  must  be  calculated  accordingly.  The  day 
on  which  the  writ  may  have  been  issued  by  the  clerk ;  or  the 
day  on  which  it  is  tested,  are  not  material  in  deciding  the 
question. 

In  this  case,  therefore,  five  years  had  elapsed  before  the 
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writ  of  error  wad  brought,  and  the  limitation  of  time  in  the  act 
of  Congress  was  a  bar  to  the  writ  According  to  the  English 
practice,  the  defendant  in  error  mast  avail  himself  of  this  de- 
fence by  plea.  He  cannot  take  advantage  of  it  by  motion : 
nor  can  the  conrt  judicially  take  notice  of  it,  as  the  limitation 
of  time  is  not  an  objection  to  the  jurisdiction  of  the  conrt 
It  is  a  defence  which  the  defendant  in  error  may  or  may  not 
rely  upon,  as  he  himself  thinks  proper.  But  according  to  the 
establish^  practice  of  this  court  he  need  not  plead  it,  but  may 
take  advantage  of  it  by  motion.  The  forms  of  proceeding  in 
the  English  courts  of  error  have  never  been  adopted  or  fol- 
lowed in  this  court  And  either  party,  without  any  formal  as- 
fiiffnment  of  error  or  plea,  may  avail  himself  of  any  objection 
which  appears  upon  the  record  itself.  In  this  case  the  bar 
arising  from  the  lapse  of  time  is  apparent  on  the  record,  and 
the  defendant  may  take  advantage  ol  it  by  motion  to  quash  or 
to  dismiss  the  writ 

As  this  objection  is  conclusive,  it  is  unnecessarv  to  inquire 
whether  the  writ  of  error  was  allowed  or  issued  by  proper 
authority,  or  what  previous  defects  may  be  cured  by  the  ap- 
pearance of  the  defendant  in  error.  The  writ  mast  be  dis- 
missed, upon  the  ground  that  it  is  baned  by  the  limitation  of 
time  prescribed  by  the  abt  of  Congress. 

Order. 
This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Supreme  Court  of  the  State  of  Louisiana,  and 
on  the  motion  of  H.  A.  Bullard,  Esquire,  of  counsel  for  the  ap- 
pellee, to  dismiss  this  writ  of  error  upon  the  ground  that  it  is 
barred  by  the  limitation  of  time  prescribed  by  the  act  of  Con- 
gress, and  was  argued  by  counsel.  On  consideration  whereof, 
it  is  now  here  ordered  and  adjudged  by  this  court,  that  this 
cause  be,  and  the  same  is  hereby,  msmissed,  with  costs. 


DECEMBER  TEBM,  1650.  209 

Warner  et  al.  o.  Martin. 


John  A.  Wabkek,  a  Citizeii  of  the  State  of  Pennstltania  ;  Jomi 
A.  Warner  and  Comfant,  Citizens  of  the  same  State  ;  and 
William  Heat  d,  Jacob  Hsald,  residing  out  of  the  Jurisdiction 
of  the  Circuit  Court  of  Pennsylvania^  Samuel  Woodward, 
and  a.  J.  BucKNER,  Citizens  of  the  same  State,  trading  under 
THE  Firm  of  Heald,  Woodward,  and  Company,  Appellants,  v. 
Thomas  P.  Martin,  a  Citizen  of  the  State  of  Virginia,  who 
suRYiYSD  Spencer  Franklin,  also  a  Citizen  of  the  State  of 
Virginia,  lately  trading  under  the  Firm  of  Martin  and 
Franklin. 

Where  a  nerchant,  in  order  to  secare  himielf  from  loss,  took  merchandise  from  a 
fiustor,  with  a  knowledge  that  the  factor  was  ahoat  to  fiul,  the  prindoal  who  con* 
signed  that  merchandise  to  the  fiictor  maj  aroid  the  sale,  and  reclaim  nis  goods,  or 
hold  the  merchant  acooontahle  for  them. 

And  where  the  purchase  was  made  from  the  Actor's  derk,  who  had  been  left  bj  the 
factor  in  chaige  of  the  basing,  this  was  an  additional  reason  for  aroiding  the 
sale :  becaose  a  fiictor  cannot  delegate  his  anthority  without  the  assent  of  the  piin- 
dpal. 

A  factor  or  aeent,  who  has  power  to  sell  the  prodnoe  of  his  prindpal,  has  no  power 
to  affect  the  property  b^  tortionsly  pledging  it  as  a  security  or  satisfkction  for  a 
debt  of  his  own,  and  it  is  of  no  consequence  that  the  pledgee  is  ignorant  of  the 
fiu:tor*s  not  bcine  the  owner.  But  if  the  fiictor  has  a  hen  upon  the  goods  he  may 
pledge  them  to  the  amount  of  his  lien. 

Under  any  of  these  irregular  transfers,  a  court  of  equity  will  compel  the  holder  to 
giro  an  account  of  the  property  which  he  holds. 

Nor  can  t  factor  sell  the  meidiaodise  of  his  prindpal  to  a  creditor  of  the  fibctor  in 
payment  of  an  antecedent  debt  Such  a  transfer  is  not  a  sale  in  the  l^gal  accepta- 
tion of  that  term. 

The  powor  of  a  factor  explained. 

These  prindples  of  the  common  law  are  sustained  by  a  statute  of  the  State  of  New 
Ycark  passed  in  April,  18S0  (3  Revised  Laws,  Appendix,  p.  111). 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsylvania,  sitting  as  a 
court  of  equity. 

In  the  early  part  of  the  year  1841,  there  was  a  commercial 
firm  in  the  city  of  Richmond,  Virginia,  trading  under  the 
name  of  Martin  &  Franklin,  wno  ^ere  dealers  in  tobacco 
and  manufacturers  of  the  article.  There  was  at  the  same  time 
a  firm  in  Philadelphia,  composed  of  the  persons  named  in  the 
^tion  of  this  statement,  trading  under  the  name  of  Heald, 
Woodward,  and  Company.  There  was  also  a  firm  in  New 
York,  trading  under  the  name  of  Charles  Esenwein  and  Com- 
pany, although  consistinfi;  of  Charles  Esenwein  alone ;  and  in 
Philadelphia  there  was  sdso  a  commercial  house,  known  by  the 
name  ot  John  A.  Warner  and  Company,  although  consisting 
of  John  A.  Warner  alone. 

To  the  house  of  Charles  Esenwein  and  Company  in  New 
York,   Martin  &  Franklin  were  in  the  habit. ot  consigning 
manufactured  tobacco  for  sale,  as  \heix  agents  and  factors. 
18* 
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In  April,  1841,  Martin  Sc  Franklin  opened  a  correspond- 
ence with  Heald,  Woodward,  &  C9.,  which  resulted  in  tiie 
latter  bouse  becoming  the  agents  of  the  former,  for  the  purpose 
of  selUng  their  manufactured  tobacco,  in  Philadelphia,  as 
agents  and  factors. 

In  April,  1841,  Martin  &  Franklin  made  the  first  shipment 
upon  a  new  account  to  Charles  Esenwein  &  Co.,.  in  New 
xork,  and  continued,  at  intervals  during  the  summer,  to  make 
more  consignments.  Their  practice  was,  at  ^ach  shipment,  to 
draw  a  drut  upon  Esenwein  &  Co.,  payable  in  four  months, 
for  an  estimated  portion  of  tiie  proceeds  of  sale.  Amongst 
oilier  drafts  were  the  following,  viz. :  — 

1841,  May  27,  at  four  months,  due  September  30,  for  $  800. 
«  June  12,  ana  October  15,  "  700. 
«     July    3,       "         "  "    November  6,     «      300. 

«     July  29,       u         a         «   December  2,      «*      850. 

These  drafts  were  not  paid  by  Esenwein  &  Co.  at  maturity. 
The  tobacco  shipped  during  the  period  when  these  drafts 
were  drawn  was  the  following,  viz. :  — 

Statement  of  Tobacco  received  by  Charles  Esenwein  Sp  Co.  from 
Messrs.'Martin  Sf  Franklin^  of  Rickmondj  Va^  to  sell  for  their 
account. 

1841. 

May  12.  Received  ex  schooner  Manchester :  J  ^ 

36  whole  boxes  T.  P.  Martin's  ffs  lump,         ^^ 
34  do.      do.           do.           16's    <^ 
20  do.      do.  do.  32*s    «     90 

June  7.  Received  ex  schooner  Lynchburg : 

20  whole  boxes  T.  P.  Martin's  long  12's  lumps, 

16  do.      do.   H.  Wit  &  Son,  '    16's     « 

26   do.      do.   T.P.Martin's        16's     «       62 

June  29.  Received  ex  schooner  Manchester :   , 

8  whole  boxes'T.  P.  Martin's  16's  lump, 
56  half      do.  do.  32>s    ^  8    56 

July   8.  Received  ex  schooner  Leontine : 

28  half-boxes  T.  P.  Martin's  32>s  lumps, 28 

Aug.  15.  Received  ex  schooner  Weymouth : 

2  whole  and  76  half  boxes  T.  P.  Martin's  32's,     2    76 

Received  in  all,  boxes  • « . .  •  162  160 

In  August,  1841,  Esenwein  was  in  embarrassed  drcnm- 
stanpes,  and  sailed  for  ]Burope,  leaving  his  biisiness  under  the 
management  of  his  clerk,  En^lbert  Caprano. 

On  the  3d  of  September,  1841,  the  house  of  Charles  Esen- 
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wein  &  Co.  failed.  On  the  day  before  the  fiBiilare,  Esenwein 
&  Co.  were  indebted,  amonffst  other  persons,  to  the  firm  of 
John  A.  Warner  &  Ca  of  Pniladeiphia,  and  Charles  Conoliy 
of  New  York.  At  some  shcwi;  time  before  the  failore,  Warner 
went  to  New  York  and  got  tobacco  out  of  the  store  of  Esen- 
wein &  Co.,  and  in  his  account  with  that  house  the  following 
entries  appeared  as  credits  to  Esenwein  &  Co.:  — 
1841. 

Sept2.By  sundry  notes, $11,977.69 

**    2.        sundries, 27,010.46 

«<    2.        sundries, 2,654.98 

«    2.        S.  Austin's  note  due  Dec.  31 -3  Jan.  1842,      435.47 
^    2.        transfers  of  Loorois  &  Hale's  account,  120.59 

«    2.  do.         J.  M.  Brineler's  account^  203.00 

««    2.  do.         D.  W.  Warning's  account,  796.85 

"2.  o.  S.  Mayer'B  account,  1,208.99 

«    2.  do.  J.  Barber  &  Co.'s  account,  494.15 

««    2.  do.  A.  Snowhill  &  Son's  account,  1,089.75 

"2.  do.         A.  Snowhill's  account,  125.53 

Amount  carried  over,         $  97,444.20  $  95,871.77 
Amounts  brought  forward,      $  97,444.20  $  95,871.77 


Sept  2.  By  cash  received  Aug.  14,  160.00 

«     2.  To  net  proceeds  of  tobacco,  1,198.00 

"     2.        do.        do.     of  cigars,  45.70 
*^     2.  To  difference  in  bill  tobacco, 

Sept  2, 1841, .        .        .  161.69 

«     2.  By  balance,        .        ,        .  2,817.82 

$98^t9.59$  98,849.59, 

1841.  """^""^ 

Sept  2.  To  balance,    ....    $2,817.82 

When  the  failure  took  place,  Caprano  made  an  assignment 
to  Charles  Conoliy,  and  among  other  things  assigned  seventeen 
whole  boxes  and  twelve  half-boxes  of  the  tobacco  which  had 
been  consigned  by  Bilartin  &  Franklin,  that  being  the  whole 
amount  of  their  tobacco  then  on  hand. 

On  the  6th  of  September,  1841,  the  following  transaction 
oocorred  between  John  A.  Warner  &  Co.  and  Heald,  Wood- 
.  ward,  ^  Co* 

In  the  account  between  these  two  firms,  Warner  &  Co. 
have  a  credit  entered  under  date  of  September  6,  as  fol- 
lows :  —  "  Sept  6.  Sundries,  $  22,441.52." 

Diis  transaction  is  in  part  explained  in  the  answer  of  Heald, 
Woodward,  &  Co. 
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<<  The  defendants,  now  and  at  all  times,  saving  all  excep- 
tions for  farther  answer  to  said  bill  of  complainants,  say : 

'<  That  in  the  month  of  September,  A.  D.  1841,  they  pur- 
chased of  John  A.  Warner,  as  before  they  have  answered,  a 
lar^e  Quantity  of  goods,  and,  among  other  things,  two  hundred 
and  fifty-eight  boxes  of  tobacco,  known  by  the  name  of  Mar- 
tin's tobacco,  and  no  more ;  this  being  the  whole  number  of 
boxes  or  half-boxes  of  tobacco  either  sold  or  delivered  by  said 
Warner  to  defendants  about  that  time,  branded  with  the 
names  or  initials  of  complainant,  or  at  all  answering  the  de- 
scription in  complainant's  bill,  or  inquired  about  therein ;  that 
of  said  tobacco  there  was  redelivered  to  said  Warner  before 
the  filing  of  complainant's  bill,  or  he  failed  to  deliver,  one  hun- 
dred and  thirty-four  boxes,  (as  to  which  134  boxes  of  tobacco, 
the  said  contract  of  sale  between  said  Warner  and  these  de- 
fendants was  by  mutual  consent  annulled  and  rescinded,) 
leaving  in  the  hands  of,  or  under  the  control  of,  these  defend- 
ants, at  the  time  of  filing  of  said  bill,  only  one  hundred  and 
twenty-four  boxes  or  hali-boxes  of  ^aid  tobacco,  6r  the  pro- 
ceeds thereof,  and  which  said  one  hundred  and  twenty-four 
boxes  were  branded  with  the  name  or  initials  of  complainant, 
as  defendants  believe,  though  of  this  they  have  no  certain 
knowledge.  And  these  defendants  purchased  the  said  tobacco 
of  said  Warner  about  September  6th,  1841,  at  the  following 
prices,  to  wit,  one  hundred  and  six. boxes  thereof  of  lumps  ffs, 
12's,  16's,  being  13,676  pounds,  at  12  cents  per  pound,  viz. 
$  1,640.12 ;  and  eighteen  bones  lumps  32'b,  at  lo  cents  per 
pound,  viz.  $  230.40 ;  making  together  $  1,870.52. 

^'  And  they  further  aver  and  repeat,  that  they  purchased  the 
same  fairly  and  bond  fide  of  said  Warner,  and  for  full  value, 
and  that  they  had  no  knowledge  whatever  at  the  time,  that 
said  tobacco  or  any  part  thereof  belonged  to  complainant,  nor 
had  they  any  reason  to  believe  or  know  it  And  further,  the 
defendants  say  that  the  price  paid  by  them  for  said  tobacco  is 
truly  set  forth  and  alleged  as  above,  and  the  same  was  received 
by  them  and  sold  by  said  Warner  to  be  placed  by  them  to  the 
credit  of  his  account,  and  in  part  payment  of,  and  not  as  secu- 
rity for,  a  debt  due  these  defendants  by  said  Warner,  and 
which  debt  is  not  yet  fully  paid." 

On  the  return  of  Charles  Esenwein  from  Europe,  he  ob- 
tained a  reassignment  from  ConoUy  of  the  seventeen  whole 
and  twelve  half  boxes  of  tobacco  which  belonged  to  Martin  & 
Franklin,  sold  them,  and  remitted  the  proceeds  to  that  house  in 
Richmond. 

On  the  13th  of  September,  1841,  Martin  &  Franklin  wrote 
to  Heald,  Woodward,  &  CJo.  the  following  letter:  — 
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^  Richmond,  Sept.  13M|  1841. 
^  Messrs.  Heald,  Woodward,  &  Co.,  PhUadelphia. 

"  Gentlemen,  —  I  am  just  from  New  York,  looking  after  our 
tobaccos  that  we  had  shipped  on  consignment  to  Charles  Esen- 
wein.  Mr.  E.  Caprano,  their  clerk,  that  holds  a  power  of 
attorney  from  Esenwein  &  Co.,  handed  me  a  memorandum  of 
tobacco  sold ;  amongst  those  is  John  Warner  &  Co.,  of  Phila- 
delphia, '  sold  them  on  the  2d  of  September,  250  boxes  of  our 
tobacco,  234  boxes  branded  Thomas  P.  Martin,  and  16  boxes 
branded  H.  Wit  &  Son.' 

<'  We  have  inclosed  the  memorandum ;  it  is  not  signed ;  but 
Mr.  Spear,  of  New  York,  will  testify  to  the  writinff.  His  at- 
torney informed  one  of  us  (Martin)  that  it  was  sold  for  cash, 
which  is  not  likely,  as  the  house  failed  on  the  next  day ;  and 
we  fidso  observed  in  the  assignment  made  in  Philadelphia  that 
Messrs.  Warner  &  Co.  are  further  secured  in  the  nrst  class 
made  soon  after.  We  wish  to  beg  the  favor  of  you  to  get  the 
opinion  for  us  of  some  able  counsel,  whether  we  can  claim  this 
tobacco,  fraudulently  taken  from  us  under  the  cover  of  a  cash 
sale,  evidently  to  secure'^themselves  at  our  loss.  We  had  made 
drafts  on  them,  of  which  about  $2,000  has  been  paid,  and 
the^  have  sold  about  half  that  amount  to  other  persons,  for 
which  they  had  heretofore  charged  a  guaranty  commission. 
Any  expenses  you  may  have  to  pay  will  be  cheerfully  allowed, 
by  your  obedient  servants,  Martin  &  Franklin. 

^  N.  R  We  have  omitted  mentioning,  in  theeVent  the  attor- 
ney thinks  as  we  do,  you  will  set  him  about  it  at  once,  on  our 
account,  for  which  you  will  please  be  responsible  for  us. 

"  Martin  &  Franklin.'* 

To  which  letter  they  received  the  following  answer :  — 

''Philadelphia,  Sept.  Uth,  1841. 
^  Messrs.  Martin  &  Franklin. 

^  Gentlemen, —  Your  favor  pf  the  \  'th  inst  came  duly  to 
hand,  and  in  reply  thereto  we  proceed  to  give  you  information 
in  relation  to  the  tobacco  sold  by  C.  Esenwein  &  Co.,  of  New 
York,  to  Messrs.  Warner  &  Co.  of  this  cil^. 

^  The  latter  house,  we  are  told,  loaned  to  Esenwein  their 
notes  and  cash  to  the  amount  ^f  $50,000,  and  something 
over;  they  were  induced  to  make  this  loan  in  consequence  of 
representations  by  Esenwein,  that  this  amount  would  be  suf- 
ficient to  ena11>le  his  house  to  meet  all  their  liabilities  until  he 
could  have  time  to  get  to  Europe  and  remit  home  sufficient 
funds  to  return  the  loan.  After  Esenwein  had  left  the  United 
States,  Mr.  Warner  was  satisfied  in  his  own  mind  that  he  had, 
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been  deceived  by  liim,  and  in  order  to  secure  himaelf  from  min 
he  proceeded  to  pnrchase  a  sufficient  amount  of  property  from 
the  attorney  left  by  Esenwein  in  ct^arge  of  his  business.  We 
were  pained'  to  learn  that  you  were  among  the  sniTcfrers,  and 
that  you  will  not  in  all  proDability  be  able  to  recover  any  por- 
tion of  the  tobacco  which  you  state  was  sold  to  Mr.  Warner, 
as  we  believe  the  whole  matterio^^s  arranged  under  the  advice 
of  eminent  counsel  engaged  by  Mr.  Warner  both  in  New  York 
and  this  ci'l^. 

*<  We  thmk,  therefore,  that  any  attempt  made  to  recover  the 
tobacco  would  be  attended  with  great  expense,  and  in  the  end 
prove  fruitless. 

"  Very  respectftdly,  your  obedient  servants, 

"  HfiALD,  WOODIP^ABD,  &  Co.** 

In  ApriV  1S42,  Martin  &  Franklin  filed  their  bill  in  the 
Circuit  Court  of  the  United  States  for  the  Eastern  District  of 
Pennsylvania  against  Heald,  Woodward,  &  Co.  and  Warner. 
Hiey  alle^^  the  shipment  of  the  tobacco  to  Esenwein  &  Co.; 
tiie  drawing  of  the  bills ;  that,  with  full  knowled^  of  the  insol- 
vency of  &enwein  &  Co.,  Warner  had  obtained  possession  of 
the  tobacco,  knowing  it  to  be  the  property  of  Martin  &  Frank- 
lin ;  that  shortly  afterwards  he  transferred  the  said  tobacco  to 
Heald,  Woodward,  &  Co.,  who  also  knew  that  it  belonged  to 
.the  complainants ;  that  at  the  time  of  this  transfer,  Heald, 
Woodward,,  &  Co.  were  the  agents  and  correspondents  of 
Martin  &  Franklin,  and,  as  such,  bound  to  protect  their  inter- 
ests ;  and  that  when  the  letter  of  the  16th  of  September  was 
written,  Hefild,  Woodward,  &  Co.  had  in  their  possession  th^ 
tobacco  which  they  knew  to  be  the  properW  of  the  complain- 
ants.   Tb^  bill  then  prayed  for  an  account,  &c 

The  answers  first  filed  by  the  respondents  were  objected  to 
as  insufficient,  and  the  exceptions  sustained. 

On  the  Ist  of  March,  1843,  Warner  filed  a  further  answer. 
He  alleged  that  his  purchase  of  the  tobacco  fix>m  Esenwein  & 
Co.  was  band  fide^  and  according  to  the  usual  course  of  deal- 
ings between  them;  that  the  departure  of  Esenwein  was  pub- 
lidy  known,  and  was  for  the  purpose  of  obtaining  a  loan  Irom 
his  relatives  in  order  to  can^^  on  his  business;  that  he  had 
never  applied  for  the  benefit  of  the  insolvent  law,  bit  was 
then  carrying  on  his  business  in  New  York ;  that  he  sold  the 
tobacco  to  Heald,  Woodward,  &  Co.  in  the  usual  course  of 
the  dealings  which  bad  long  existed  between  them,  and  not  for 
tiie  payment  of  any  preexisting  debt;  and  that  all  accounts 
between  them  were  regularly  b^anced  aiid  settled  firom  time 
to  time. 
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Healdy  Woodward,  &  Ck>.,  in  their  answer,  denied  all  agency, 
except  for  the  tobacco  which  had  been  specially  consigned  to 
their  house. 

On  the  11th  of  April,  1843,  the  cause  w&s  referred  to  a  mas- 
ter  to  take  depositions,  and  a  commission  to  take  testimony 
was  issued  to  New  York.  ,  It  is  only  necessary  to  ^ive  an  ex« 
tract  from  the  deposition  of  Charles  Conolly,  a  creditor  of  the 
firm  of  Esenwein  &  Ck).,  and  to  whom  the  assignment  was 
made  which  has  been  already  spoken  of. 

He  deposed  as  follows :  — 

"  After  Mr.  Esenwein  left  New  York,  Mr.  "Warner  made  pur- 
chases of  that  house  in  that  store ;  he  eot  tobacco  out  of  the 
store  of  Esenwein  after  Esenwein  left,  but  I  could  not  swear 
that  that  tobacco  was  there  when  Esenwein  left  New  York 
foi^  Europe.  I  do  not  recollect  the  marks  or  numbers  of  any 
parts  or  quantities  of  them ;  they  were  in  boxes,  in  kegs,  and 
m  bales ;  it  had,  I  presume,  been  shipped  from  Virginia  to  Mr. 
Esenwein.  I  have,  since  that  occurred,  heard  him  say  whose* 
brands  they  were ;  he  mentioned  various  manufacturers,  among 
the  rest  were  Martin  &  l^ranklin;  I  don't  recollect  that  he 
mentioned  how  much  of  it  was  Martin  &  Franklin's  brand. 
Tobias  Beehler  was  in  New  York  at  the  time  Warner  got 
these  goods.  I  did  not  see  Mr.  Warner  getting  them  out ;  I 
saw  Mr.  Beehler  getting  them  out  I  can't  say  with  certainty 
whose  brands  or  marks  were  on  the  tobacco  Beehler  was  as- 
sisting in  getting  out.  On  the  day  I  saw  Mr.  Beehler  helping 
to  get  out  those  goods,  I  did  not  see  Mr.  Warner  in  New 
Yo»,  and  understrod  he  had  left  that  morning  or  the  day  be- 
fore; they  were  not  to  my  knowledge  working  ni^ht  as  well 
as  day  in  getting  out  this  tobacco ;  I  presume  I  made  a  great 
many  particular  remarks  on  the  subject  of  taking  away  that 
tobacco.  I  recoUect  making  the  remark  that  the  proceedings 
were  vtnrong ;  it  was  in  the  forenoon  that  I  saw  Beehler  taking 
away  the  goods ;  I  saw  considerable  quantities  going  out  of 
the  store ;  the  whole  appearance  of  the  store  was  wrong,  it 
was  upside  down,  it  was  done  in  an  unbusinesslike  manner ; 
in  other  words,  things  were  taken  out  harum-scarum  on  the 
day  succeeding  the  failure,  or  the  next  day  after,  and  that  I 
suppose  occasioned  the  remark." 

On  the  25th  of  September,  1848,  the  Circuit  Couii  pro- 
nounced the  following  decree:  — 

^This  cause  having  been  heard  and  debated  before  the 
judges,  by  counsel  on  both  sides,  on  the  25th,  26th,  27th,  and 
28th  of  April  last,  upon  the  bill,  answers,  and  prooh  taken  in 
the  cause,  the  court  .do  order  and  decree,  that  the  defendants 
do  pay  to  the  complainant  the  sum  of  $  2,869.14,  with  intert 
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est  from  the  25th  of  September,  1848,  this  being  the  amount 
of  such  of  the  bills  of  exchange  accepted  by  Esenwein  &  Co. 
upon  the  tobacco  shipped  to  the  said  Esenwein  &  Co.,  as 
were  paid  by  the  complainant,  together  with  the  charges  of  pro- 
test and  i^exchange  by  them  incurred  and  borne  by  reason 
of  the  non-payment  of  such  acceptances  by  said  Esenwein  & 
Co. ;  deducting  therefrom  the  balance  which  would  have  been 
payable  to  Esenwein  &  Co.  by  the  complainant,  if  the  said 
acceptances  had  been  paid  by  said  Esenwein  &  Co.;  interest 
being  charged  for  and  against  the  parties  according  to  law. 
"  Per  cur.  R.  C.  Grier, 

J.  K.  Kanb.'' 

From  this  decree,  an  appeal  brought  the  case  up  to  ttus 
court 

It  was  argued  by  Mr.  Fallon^  for  the  appellants,^  and  j9&*. 
Wharton^  for  the  appellee. 
Much  of  the  argument  consisted  in  an  examination  of  the 
-facts  in  the  case.    The  following  points  of  law  were  then 
made. 

The  counsel  for  the  appellants  made  the  following  points. 

1st  That  complainant  had,  on  his  own  showing,  a  complete 
remedy  at  law,  and  that  he  is  not  entitled  to  the  relief  prayed 
for  by  him,  in  equity.  Earl  of  Derby  r.  Duke  of  Athql,  1  Ve- 
sey,  205.  Discovery  may  be  granted,  and  yet  relief  refused. 
1  Sim.  &  Stu.  619. 

2d.  That  Charles  Esenwein  or  his  firm  was  a  necessary  party 
to  the  bill,  and  that  the  failure  to  make  him  such  party  is  a  fa- 
tal defect  Plunket  v.  Penson,  2  Atk.  61;  1  Paige,  216;  Sto- 
ry's Eq.  §  1626. 

3d.  That  it  was  not  too  late  to  take  advantage  of  these 
matters  on  the  hearing.  Story  v.  Livingston,  13  Peters,  376 ; 
Innes  v.  Jackson,  16  Vesey,  356 ;  1  Dan.  Chancery  Pr.  389, 390 ; 
Welford's  Eq.  Pleading,  414.  At  least  so  far  as  the  bill  prays 
for  relief.  1  Maddock's  Chan.  160, 174 ;  2  Vesey,  619.  Rus- 
sell V.  Clark,  7  Cranch,  69 ;  1  Vesey,  205 ;  Mitford's  Chan.  226, 
286 ;  Mitchell  v.  Lenox,  2  Paige,  ^0. 

4th.  That  the  bill,  answer,  and  proof  fail  to  make  out  a  case 
entitlingthe  complainant  to  the  relief  prayed  for. 

6th.  That  the  sale  by  Esenwein  &  Co.  to  Warner  was 
perfectly  valid  as  against  complainant  Wright  v.  Camp- 
bell, 4  Burr.  2046;  George  v.  Clagett,  7  Term  Eep.  369;  2 
Smith's  Leading  Cases,  Tiy  and  cases  there  cited ;  Urquhart  v. 
Mclver,  4  Johns.  103 ;  De  Lisle  v.  Priestman,  1  Browne's  Eep. 
176;  Stojpy  on  Bailments,  215-217.N 
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6th.  That  the  sale  to  Heald,  Woodward,  &  Ck>.  was  per- 
fectly valid  as  against  complainant  Same  cases  as  to  nfth 
point  are  cited. 

7th.  That  there  is  no  evidence  that  Warner  at  the  time  of 
his  purchase  knew  of  the  alleged  ownership  of  complainant 
in  the  tobacco,  and  that  the  facts  relied  on  b^  the  court  below 
as  sufficient  to  put  him  on  inquiry,  are  insufficient  for  that  pur- 
pose. 

8th.  That  the  court  were  equally  in  error  with  regard  to 
Heald,  Woodward,  &  Co.,  as  well  as  in  saying  that  they  bad 
full  knowledge  of  the  true  nature  of  the  transaction  bv  which 
Warner  obtained  possession  of  the  goods,  and  that  they  had 
paid  nothing  for  them  till  after  notice  of  complainant's  claim. 

9th.  That  the  court  erred  in  assuming  the  four  drcd^s  on 
Esenwein  &  Ck>.  as  paid  by  complainant,  as  also  in  assuming 
that  the  tobacco  consigned  to  Esenwein,  and  mentioned  in  the 
.biU,  corresponded  with  or  formed  part  of  that  sold  to  Warner. 
1  Smith's  Chancery  Pr.,  in  notes. 

10th.  That  in  any  event  the  acceptance  of  the  drafks  by 
Esenwein  &  Co.  to  an  amount  greater  than  the  value  of  the 
tobacco,  those  drafts  being  outstanding,  makes  the  sale  by 
Esenwein  perfectly  valid  as  against  complainant,  and  at  least 
complainant*  cannot  recover  in  this  bill  without  showing  that 
before  filing  it  he  had  offered  to  do  equity  by  tendering  the 
drafts,  having  previously  paid  them.  Daubigny  t;.  Duval,  5 
T.  R.  604 ;  Urquhart  i;.  Mclver,  4  Johqs.  103 ;  6  Paige,  121, 122. 

Mr.  WhartoHy  for  the  appellee. 

I.  That  a  court  of  equity  has  jurisdiction.  (The  numerous 
authorities  on  this  point  are  omitted.) 

II.  In  reply  to  the  objection  that  Esenwein  ought  to  have 
beeii  a  party  to  the  bill,  Mr.  Wharton  contended, — 

1.  That  Esenwein  was  not  a  necessary  party. 

The  cases  upon  this  subject  are  very  numerous.  It  is*  prob- 
ably sufficient  to  refer  to  the  general  rules  laid  down  by  ele- 
mentary writers. 

It  is  not  an  interest  in  the  subject-matter  of  the  suit,  but  in 
the  object,  that  makes  a  party  a  necessary  party.  Calvert  on 
Parties,  5,  6,  10,  &a;  Story's  Equity  Pleading,  §  72. 

The  objects  of  thid  suit  were, — 1.  Discovery;  2.  Account; 
3.  Relief,  in  the  restoration  of  the  value  of  the  property  to 
the  complainants.  Now  Esenwein  was  not  a  necessary  party 
for  either  of  these  purposes. 

Again,  he  was  out^of  the  jurisdiction  of  the  court,  and  no 
decree  was  sought  against  him.  Story,  §§  79,  80,  81,  ice;  Joy 
V.  Wirtz,  L  Wash.  C.  C.  617. 

VOL.  XI.  19 
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If  a  decree  can  be  made  without  affecting  the  rights  of  a 
person  not  made  a  party,  or  without  his  having  any  thing  to 
perform  necessary  to  the  perfection  of  the  decree,  the  court  will 
proceed  without  him,  if  he  is  not  amenable  to  their  process,  or 
no  beneficial  purpose  is  to  be  effected  by  making  him  a  party. 
Bailey  v.  Inglee,  2  Paige,  278 ;  Mallow  v.  Hinde,  12  Wheaton, 
193 ;  RusseS  v.  ClarK,  7  Cranch,  96 ;  Cameron  v.  M'Roberts, 
3  Wheaton,  591. 

Esenwein  was.  on  his  return  to  this  country,  examined  as  a 
witness  by  the  complainant,  and  cross-examined  by  the  defend- 
ants, who,  it  is  submitted,  thereby  waived  any  exception,  on 
the  score  of  his  not  being  a  party. 

2.  The  objection  was  at  all  events  too  late.  Storv  v. 
Livingston,  13  Peters,  375 ;  Robinson  v.  Smith,  3  Paige,  §22 ; 
Watertown  v,  Cowen,  4  Paige,  510 ;  Alderson  v.  Harvey,  12 
Alabama,  580. 

The  47th,  51st,  52d,  and  53d  Rules  of  Practice  for  the  Courts 
of  Equity  of  the  United  States  were  also  referred  to. 

XXL  Xt  is  submitted  that,  upon  the  merits,  the  defendants 
have  no  case  for  the  favorable  consideration  of  a  court  of 
equity. 

Xt  was  not  denied  that  the  complainant  wus  the  owner  of 
two  hundred  and  fifty-six  boxes  of  tobacco,  and  that  Warner 
got  possession  of  them  and  delivered  them  to  Heald,  Wood- 
ward, &  Co. 

The  points  presented  by  the  defendant's  answer,  and  argued 
for  them  on  the  hearing,  in  reply  to  this  prima  facie  case, 
were,  — 

That  Warner  purchased  this  tobacco  for  a  valuable  con- 
sideration of  a  person  who  appeared  to  be  "the  owner,  and 
therefore  had  a  right  to  retain  it,  and  to  transfer  the  property  to 
Heald,  Woodward,  &  Co. 

Xn  reply  to  this,  it  is  contended,— 

1st  That  this  was  not  a  purchase  for  a  valuable  considera- 
tion, by  a  stranger,  on  the  faith  of  ownership  in  the  vendor. 

2d.  That  before  the  factor's  acts,  such  a  transaction  would 
not  have  conferred  a  title  to- the  property  on  the  defendants. 

3d.  That  the  factor's  acts  do  not  protect  the  defendants. 

4th.  That  Heald,  Woodward,  &  Co.,  being  the  agents  o.  .he 
complainant,  could  not  acquire  title  to  the  property  of  their 
principal,  to  the  prejudice  of  the  latter. 

1st  This  point  was  established  by  an  examination  of  the 
answers,  exhibits,  and  evidence. 

2d.  The  authorities  cited  upon  this  point  were  the  following. 
Russell  on  Factors,  &c.  56,  139 ;  2  Kenf  s  Comm.  622,  623 ; 
Guerrero  v.  Peile,  3  Barn.  &  Aid.  616 ;  Shipley  t;.  Kymer,  1 
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Maule  &  Selw.  484 ;  Howard  v.  Chapman,  4  C.  &  P.  508 ; 
Hudson  V.  Granger,  5  Bam.  &  Aid.  27,  33;  Sims  v.  Bond, 

5  Bam.  &  Adolph.  389,  393 ;  Moore  v.  Cle*^ent8on,  2  Campb. 
22 ;  Russell  on  Factors,  p.  116,  Part  HI. ;  Fielding  v.  Kymer, 

2  Brod.  &  Bingh.  639 ;  Story  on  Agency,  §  113  and  note,  §§  225, 
486  ;  Paley  on  Agency,  by  Lloyd,  340, 341,  342 ;  De  Bouchout 
17.  Goldsmith,  5  Ves.  211,  213 ;  Van  Amrinse  v.  Peabody,  1 
Mason,  440 ;  Petrie  v.  Clark,  11  Berg.  &  Rawle,  388;  Paley  on 
Agency,  330 ;  Escot  v.  Milward,  7  Term  Rep.  361  (b) ;  Warner 
V.  M'Coy,  1  Meeson  &  Welsby,  591 ;  Baring  v,  Corrie,  2  Bam. 

6  Aid.  137;  Newson  v.  Thornton,  6  East,  17,  43;  Parker  v. 
Donaldson,  2  Watts  &  Serg.  21 ;  2  Smith's  Leading  Cases, 
79,  note;  Graham  v.  Dyster,  6  Maule  &  Selw.  1,  4;  Story  on 
Agency,  §  407  ei  seq. 

3d.  The  causes  and  objects  of  the  British  statutes,  and  of  the 
acts  of  our  own  legislatures,  in  respect  to  factors,  will  be  found 
.fully  set  forth  and  explained  in  the  following-name^  works. 
Paley  on  Agency,  by  Lloyd,  p.  222,  &c.,  and  Appendix,  No.  1. 
&C. ;  Russell  on  Factors,  &c.,  p.  122,  &c.  y  Story  on  Agency, 
§  113,  and  note  (5)  thereto;  in  which  note,  however,  the  pro- 
vision of  the  statute  6  Qeo.  4,  cb.  94,  respecting  pledges  for 
preexisting  debts,  is  not  stated  with  sufficient  precision.  >  - 

The  act  of  New  York  upon  this  point  was  passed  in  1830, 
and  is  contained  in  the  third  volume  of  Revised  Laws,  Ap- 
pendix, p.  111. 

The  act  of  Pennsylvania  upon  this  point  was  passed  in 
1834,  and  will  be  found  in  Purdon's  Digest,  p.  486  (ed.  1847). 

Upon  the  construction  of  these  acts,  the  jEbllowing  cases  were 
cited.  Russell  on  Factors,  132,  &c.;  Tavlor  v.  Traman,  1 
Mood.  &  Malk.  463;  Taylor  v.  Kymer,  3  Barn.  &  Ad.  320; 
Fletcher  v.  Heath,  7  Barn.  &  Cres.  517,  524 ;  Blandy  v.  Allen, 

3  Car.  &  Payne,  447;  Russell  on  Factors,  139,  145,  147; 
Evans  v.  Truman,  1  Mood.  &  Rob.  10 ;  Stevens  v.  Wilson, 
6  Hill,  512;  Stevens  v.  Wilson,  3  Denio,  472 ;  Pringle  v.  PhQ- 
lips,  1  Sandf.  Sup.  Ct.  292;  Hadwin  v.  Fisk,  1  La.  Ann. 
Rep.  74. 

Then  as  to  Heald,  Woodward,  &  Co.  It  was  contended 
that  they  stand  in  no  better  situation  than  Warner,  but  in 
some  respects  are  in  a  worse  position. 

1st  If  Warner  did  not  acquire  a  title  to  the  tobacco  of  the 
complainant,  he  could  not  transfer  a  title  to  Heald,  Wood- 
ward, &  Co. 

2d.  Even  if  a  purchaser  banafide^  for  a  valuable  considera- 
tion paid,  would  be  protected,  yet  Heald,  Woodward,  &  Co. 
were  not  such  purchasers. 

3d.  Being  at  the  time  agents  of  the  complainant,  they  were 
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disabled  from  purchasing,  or  in  any  way  holding  the  property 
of  their  prindpai  by  an  adverse  title. 

In  reference  to  which  points,  the  following  authorities  were 
cited.  Story  on  Agency,  p.  207,  §  217,  and  the  cases  there 
stated ;  Bartholomew  v.  iJeech,  7  Watts,  472,  474  ;  Veil  v. 
Mitchell,  4  Wash.  C.  C.  105, 106 ;  Story  on  Agency,  §  478. 

Plea  of  purchase  ibr  a  valuable  consideration  must  aver 
actual  payment  before  notice.  It  is  not  enough  that  the 
money  was  secured  to  be  paid.  Mitford's  Pleadings,  338; 
Beames's  Pleadings,  246,  246,  247 ;  Story's  Eq.  Pleading,  464, 
623,  §  649,  810,  &c. 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  court 
We  state  such  circumstances  in  this  case  as  may  be  neces- 
sary for  the  application  of  our  opinion  to  other  cases  of  a  like 
kind. 

Martin  &  Franklin  were  manufacturer^-  of  tobacco  in  Rich- 
mond, Virginia.  They  were  in  the  Labit  of  shipping  the 
article  to  Charles  Esenwein  in  New  York,  as  their  agent  and 
factor.  In  April,  1841,  they  made  the  first  shipment  upon  a 
new  account  to  Esenwein,  and  at  intervals  during  the  sum- 
mer made  other  consignments  to  him.  It  was  their  practice 
to  draw  upon  Esenwein,  payable  in  four  months,  for  an  esti- 
mated portion  of  the  proceeds  of  sale ;  among  other  drafts  were 
the  following:  — 

1841,  May  27,  at  four  months,  due  Sept  30,  for  $  800. 

"      June  12,         ^          «           *'     Oct    15     «  700. 

«      July  3,           "          "           «     Nov.  6,      «  300. 

«      July  29,         "          "           "     Dec.  2^     «  850. 

These  drafts  were  not  paid  by  Esenwein.  The  consign- 
ments during  the  period  when  the  drafts  were  drawn  were 
one  hundred  and  sixty-two  half,  and  one  hundred  and  sixty 
whole  boxes  of  tobacco.  Esenwein's  entry  of  the  consign- 
ment is,  "  Statement  of  tobacco  received  by  Charles  Esenwein 
&  Co.  from  Messrs.  Martin  &  Franklin  of  Kichmond,  Virginia, 
to  sell  for  their  account" 

The  business  relation  between  them  in  this  transaction  was 
that  of  principal  and  factor,  unaffected  by  any  particular  in- 
structions from  the  principals,  or  by  any  right  or  power  ac- 
quired by  the  factor,  beyond  his  general  cojpmission  to  sell  the 
tobacco,  according  to  the  usages  of  trade  in  ihe  place  to  which 
it  had  been  sent  for  sale. 

In  August,  1841,  Esenwein  became  embarrassed  and  sailed 
for  Europe.  He  left  his  business  under  the  management  of 
his  clerk,  Engelbert  Caprano.     On  the  3d  of  September  Esen- 
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wein  failed  Among  his  creditors  was  John  A.  Warner  of 
Philadelphia.  A  short  time  before  the  failure,  Mr.  Warner, 
between  whom  and  Esenwein  there  had  been  much  previous 
dealing,  w^nt  to  New  York.  He  then  obtained  from  Caprano, 
the  clerk,  from  the  store  of  Esenwein,  a  quantity  of  tobacco, 
cigars,  and  other  merchandise.  The  proof  in  the  case  is,  that 
the  tobacco  was  a  part  of  the  consignments  which  had  been 
made  within  the  dates  before  mentioned  by  Martin  &  Frank- 
lin, to  Esenwein.  Warner  says  in  his  answer  to  the  bill  of 
the  coniplainant,  that  the  same  was  purchased  by  him  for  a 
full  consideration  and  price,  in  like  maimer  as  he  had  fre- 
quently purchased  from  Esenwein ;  and  that  he  did  not  know 
that  the  tobacco  belonged  to  Martin  &  Franklin.  But  he 
admits,  ^the  insolvency  of  Esenwein  was  believedL"  In  his 
amended  answer  he  says,  he  purchased  the  tobacco  band  fide^ 
in  manner  as  had  been  before  stated  by  him.  That  it  was 
.paid  for  after  the  purchase,  by  his  paying  and  adjusting  thirty 
thousand  dollars  of  his  own  notes,  wliich  he  had  loaned  to 
Esenwein,  by  his  paying*  and  redeeming  them.  Subsequent- 
Iv,  in  three  days  after  Esenwein's  failure,  Heald,  Woodward, 
&  Co.  of  Philadelphia  bought  from  Warner  two  hundred  and 
fifty-eight  boxes  of  tobacco,  known  as  Martin's  tobacco.  The 
proof  in  the  case  is,  that  it  was  a  part  of  that  which  Warner 
bad  obtained  from  Esenwein's  clerk,  which  bad  been  con- 
signed to  Esenwein  by  Martin  &  Franklin,  as  already  stated. 
They  aver,  and  there  is  no  reason  qr  cause  to  doubt  it,  that 
they  purchased  from  Warner  fairly,* and  for  full  Value;  that 
they  had  no  knowledge  whatever  at  the  time,  that  the  tobacco 
or  any  part  of  it  belonged  to  the  complainants ;  nor  had  they 
any  reason  to  believe  or  know  it  Their  contract,  however, 
with  Warner,  was  rescinded  in  part  They  received  from  him 
only  one  hundred  and  twenty-lour  boxes,  instead  of  the  two 
hundred  and  fifty-eight  which  had  been  sold  to  them. 

From  some  other  dealing  between  Heald,  Woodward,  &  Ca 
and  Martin  &  Franklin,  the  latter  have  drawn  an  inference 
of  an  agency  of  the  former  for  them  in  this  transaction.  We 
think  there  was  no  such  agency.  At  the  same  time  we  will 
say,  that  there  was  an  unbecoming  and  apprehensive  reserve  in 
their  reply  to  the  letter  of  Majrtin  &  Franklin,  making  in- 
quiries concerning  their  tobacco,  which  Warner  had  received 
from  the  clerk  of  Esenwein,  a  part  of  which  Heald,  Wood- 
ward, &  Co.  had  bought  from  Warner  and  was  then  in  their 
possession.  It  was,  however,  not  a  concealment,  from  which  it 
can  be  inferred  that  Heald,  Woodward,  &  Co.  meant  to  com- 
mit either  a  legal  or  moral  fraud  upon  their  correspondent  It 
appears  that  they  had  nothing  to  do  with  the  transfer  of  the 
19  • 
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tobacco  to  Waraer,  nor  any  other  than  a  &ir  connection  with 
him  in  the  sale  of  it  by  Warner  to  theoL 

From  this  statement,  we  have  no  doubt  of  the  law  of  the 
case.  It  may  be  applied,  too,  without  any  imputation  upon  the 
integrity  of  either  of  the  parties  concerned.  The  defendants 
have  mbapprehended  the  principles  which  govern  the  rights  of 
themselves  and  the  plaintiff;  but  there  is  nothing  in  their  pro- 
ceedings  which  impairs  mercantile  character.  They  have  been 
much  mistaken,  without  meaning  premeditated  unfairness.  If 
some  temper  had  not  been  thrown  injto  the  case  at  first,  there 
probably  would  not  have  been  any  charge  of  fraudulent  inten- 
tion. No  one  will  be  surprised  from  the  proceedings  in  the 
cause,  and  the  argument  made  iipon  it  in  this  court,  that  its 
merits  were  lost  siffht  of,  in  the  eflbrt  made  on  the  one  side  to 
establish  fraud,  and  on  the  other  to  resist  it 

The  exact  questions  raised  by  the  record  are,  wdether  or  lOt 
the  transfer  of  the  tobacco  to  Warner  divested  the  plaintif; 's 
ownership  of  it ;  and  whether  or  not  Warner's  sale  of  a  part 
of  it  to  Heald,  Woodward,  &  Co.,  for  a  full  consideration, 
without  any  knowledge  upon  their  part  of  the  plaintiff's  in- 
terest when  they  bought  from  Warner,  gave  to  them  a  prop- 
erty in  it 

Warner's  account  of  dealings  with  Esenwein  we  believe 
to  be  true.  In  his  answer,  however,  he  puts  his  right  to  retain 
the  tobacco  upon  a  footing  not  applicable  to  it  He  says  he 
bought  without  knowing  that  Martin  &  Franklin  had  any 
interest  in  the  tobacco,  and  that  he  believed  Esenwein  was 
the  owner.  Hb  inference  practically  was,  that  he  might  there- 
fore set  off  against  the  price  his  liability  for  the  notes  which 
he  had  lent  to  Esenwein  as  a  debt  due  by  Esenwein  to  him. 
This  can  only  be  done  upon  the  principle  that,  where  two  per- 
sons equally  innocent  are  prejudiced  by  the  deceit  of  a  third| 
the  person  who  has  put  trust  and  confidence  in  the  deceiver 
should  be  the  loser.  He  discloses  in  his  answer  his  knowledge 
of  a  fact  which  takes  him  out  of  any  such  relation  to  the  plain- 
tiff. It  is  his  knowledge,  at  the  time  of  the  delivery  of  the 
tobacco  to  him,  of  the  failure  of  Esenwein. 

In  all  of  those  cases  in  which  it  has  been  ruled  that  the  buy- 
er who,  at  the  time  of  the  sale,  knows  nothing  of  the  relation 
between  the  factor  with  whom  he  deals  and  the  principal 
by  whom  that  factor  has  been  employed,  is  protected  by  the . 
law,  in  case  of  a  misadventure  occurring  by  the  default  of  the 
factor,  it  is  admitted  that  the  risk  which  a  principal  runs^ 
through  the  inadvertence  or  misconduct  of  his  agent,  may  be 
avoided,  by  the  purchaser  having  notice,  at  any  time  before 
the  completion  of  the  purchase  or  delivery  of  the  goods,  of  the 
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agent* 8  commission.  Peake,  177.  Among  the  instances  which 
the  law  terms  notice  enough  for  such  a  purpose  is  the  insol* 
▼ency  of  the  factor  known  to  the  buyer.  Eastcott  v.  Milward| 
7  Term  Rep.  361 ;  Ibid.  366.  Warner  says  in  his  answer,  that, 
at  the  time  he  made  his  purchase,  ^  the  insolvency  of  EsenVein 
was  believed."  Those  are  his  words,  and  accotding  to  all  that 
class  of  cases  asserting  the  principle  under  which  his  answer 
puts  him,  such  knowledge  was  sufficient  to  entitle  the  plain- 
tiff  to  avoid  the  scde. 

Again,  a  transfer  to  him,  by  way  of  sale,  by  the  clerk  of 
Esenwein,  of  property  trustietd  to  the  latter  as  a  factor,  could 
not  pass  the  title  or  right  in  it  from  the  real  owner. 

It  made  no  difference,  that  Caprano  had  been  left  to  transact 
Esenwein's  business  whilst  he  wsis  in  Europe.  A  factor  can- 
not delegate  his  trust  to  his  clerk.  The  law  upon  tliis  point  is 
well  setued.  It  has  been  repeatedly  ruled.  The  first  example 
in  the  first  paragraph  of  Paley  on  Agency,  upon  the  '^  execution 
of  authority,''  is,  it  an  agent  be  appointed  to  sell,  he  cannot 
depute  the  power  to  a  derk  or  under  agent,  notwithstanding 
any  usage  of  trade,  unle^  by  express  assent  of  the  principal. 

The  utmost  relaxation  of  the  rule,  Potestas  delegaia  ncm 
potest  delegare^  in  respect  to  mercantilctpersons,  is,  that  a  con- 
signee or  agent  for  the  sale*  of  merchandise  may  employ  a 
broker  for  the  purpose,  when  such  is  the  usual  course  ol  busi- 
ness. Trueman  v.  Loder,  11  Adolph.  &  Ell.  589.  Or  wher6  the 
usual  course  of  the  management  of  the  principal's  concerns  in 
the  employment  of  a  sub-agent  has'  been  pursued  for  a  length 
of  time,  and  been  recognized  by  the  owners  of  property,  they 
will  be  taken  to  have  adopted  the  acts  of  the  sub-agent  as  the 
acts  of  the  agent  himself.  Blore  v.  Suttx>n,  3  Meriv.  237 ; 
Combes's  case,  9  Co.  75-77;  Roll.  Abr.  330;  Palliser  v.  Ord, 
Bunb.  166.  Lord  Eldon,  in  Coles  v.  Trecothick,  9  Ves.  jr.  236, 
reprobates  the  notion,  that,  if  an  auctioneer  is  authorized  to 
sell,  all  his  clerks  are,  during  his  absence,  in  consequence  of 
any  such  usage  in  that  business.  It  was  ruled  by  the  Master 
of  the  Rolls  in  Blore  v.  Sutton,  3  Meriv.  237,  that  an  agree- 
ment for  a  lease,  evidenced  only  by  a  memorandum  in  writing, 
entered  in  the  book  of  an  authorized  agent,  signed  by  his  clerk 
and  not  by  the  agent  himself,  was  not  a  sufficient  agreement 
in  writing,  it  not  being  signed  by  an  agent  properly  authorized, 
notwithstanding  the  entry  was  shown  in  evidence  to  have  been 
approved  by,  and  that  it  was  made  under  1±e  immediate  direc- 
tion of,  the  authorized  agent,  and  in  the  usual  course  of  the  busi- 
ness of  his  office.  A  factor  cannot  delegate  his  employment 
to  another,  so  as  to  raise  a  privity  between  that  other  and  his 
principal    Solly  v.  Rathbone,  ^  Maule  &  Selw.  299;  Cock- 
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ran  v.  Irlam,  Ibid.  301.  The  reason  of  the  mle  in  all  these  mer« 
cantile  agencies  is,  that  it  is  a  trust  and  confidence  reposed  in 
the  ability  and  integrity  of  the  person  authorized.  An  agent 
ordinarily,  and  without  express  authority,  or  a  fair  presumption 
of  one,  growing  out  of  the  particular  transaction  or  the  usage 
of  trade,  has  not  the  power  to  employ  a  sub-agent  to  do  the 
business,  without  the  knowledge  or  consent  of  his  principal. 
The  agency  is  a  personal  trust  for  a  ministerial  purpose,  and 
cannot  be  delegated ;  for  the  principal  employs  the  agent  from 
the  opinion  he  has  of  his  personal  skill  and  integrity,  and  the 
latter  has  no  right  to  turn  his  principal  over  to  another,  of 
whom  he  knows  nothing.  2  Kent's  Comm.  633.  No  usage  of 
trade  anywhere  permits  a  factor  to  delegate  to  his  clerk  the 
commission  trusted  to  himself.  In  this  case,  there  was  a 
transfer  of  the  plaintiffs'  property  to  Warner,  by  a  clerk  of  their 
factor.  He  knew  when  it  was  done  that  he  was  giving  their 
property  to  a  creditor  of  his  employer  in  payment  of  his  debt; 
and  both  himself  and  the  purchaser  knew  that  Esenwein  was 
in  failing  circumstances,  or,  as  Warner  expresses  it,  '<  that  his 
insolvency  was  bdieved."  It  must  be  admitted  that  such  a 
transfer  passed  no  property  in  the  thing  transferred,  and  that 
it  may  be  reclaimed  bv  the  owner,  as  well  from  any  person  to 
whom  it  has  been  sold  by  the  first  buyer  as  from  himself.  It 
is  the  case  of  property  tortiously  taken  from  the  owner  or  his 
agent,  without  any  fault  ot  the  owner,  and  as  such  cannot  take 
away  his  righVto  it. 

On  either  of  the  grounds  already  mentioned,  the  plaintiff 
would  be  entitled  to  recover  from  the  defendants  in  this  case. 
But  there  is  a  third,. y^hich  shall  be  stated  in  connection  with 
other  points  respecting  principals  and  factors,  which  it-will  not 
be  out  of  place  to  noticed  A  factor  or  agent  who  has  power 
to  sell  the  produce  of  his  principal  has  no  power  to  affect  the 

J)roperty  by  tortiously  pledging  it  as  a  security  or  satisfaction 
br  a  debt  of  his  oWn,  and  it  is  of  no  consequence  that  the 
pledgee  is  ignorant  of  the  factor's  not.  being  the  owner.  Pater- 
son  V.  Tash,  Str.  1178;  Maans  v.  Henderson,  1  East,  337; 
Newson  v.  Thornton,  6  East,  17 ;  2  Smith,  207 ;  McCJombie  v. 
Davies,  6  East,  53S;  7  East,  6;  Daubigny  v.  Duval,  5  T.  R. 
604;  1  Maule  &  Selw.  140,  147;  2  Stark.  539;  Guichard  v. 
Morgan,  4  Moore,  36;  2  Brod.  &  Bingh.  639;  2  Ves.  jr.  213. 
When  goods  are  so  pledged  or  disposed  of,  the  principal  may 
recover  them  back  by  an  action  of  trover  against  the  pawnee, 
without  tendering  to  the  factor  what  may  be  due  to  him,  and 
without  any  tender  to  the  pawnee  of  the  sum  for  which  the 
goods  v^ere  pledged  (Daubigney  v.  Duval,  6  T.  R.  604);  or 
without  any  demand  of  such  ^oods  (6  East,  538;  19  Mod. 
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514) ;  and  it  is  no  excuse  that  the  pawnee  was  whoUy  ignorant 
that  he  who  held  the  goods  held  them  as  a  mere  agent  or 
factor  (Martini  v.  Coles,  1  Manle  &  Selw.  140),  unless,  in- 
deed,  where  the  principal  has  held  forth  the  agent  as  the  prin- 
cipal  (6  Maule  &  Selw.  147).  But  a  factor  who  has  a  lien 
on  the  goods  of  his  principal  maj^  deliver  them  over  to  a 
third  person,  as  a  security  to  the  extent  of  his  lien,  and  may 
appoint  such  person  to  keep  possession  of  the  goods  for  him. 
In  that  case,  the  principal  must  tender  the  amount  of  the  lien 
due  to  the  factor,  before  he  can  be  entitled  to  recover  back  the 

foods  so  pledged.  Hartop  v.  Hoare,  Str.  1187 ;  Daubigny  v. 
>uval,  6  T.  R.  604;  6  East,  538;  7  East,  5;  3  Chitty's  Com. 
Law,  193.  So  a  sale  upon  credit^  instead  of  being  for  ready 
money,  under  a  general  authority  to  sell,  and  in  a  trade  where 
the  usage  is  to  sell  for  ready  money  only,  creates  no  contract 
between  the  owner  and  the  buyer,  and  the  thing  sold  may  be 
recovered  in  an  action  of  trover.  Paley,  Principal  and  Agent, 
109;  12  Mod.  514.  Under  any  of  these  irregular  transfers, 
courts  of  equity  (as  is  now  being  done  in  this  case)  will  com* 
pel  the  holder  to  give  an  account  of  the  property  he  holds. 

But  it  was  said,  though  a  factor  may  not  pledge  the  merchan- 
dise of  his  principal  as  a  security  for  his  debt,  he  may  sell  to  his 
creditor  in  payment  of  an  antecedent  debt.  No  case  can  be 
found  affirming  such  a  doctrine.  It  is  a  misconception,  arising 
from  the  misapplication  of  correct  pHnciples  to  a  case  not  be- 
longing to  any  one  of  them.  The  power  of  the  factor  to  make 
such  a  sale,  and  the  right  of  the  creditor  to  retain  the  property, 
has  been  erroneously  put  upon  its  being  the  usual  cx>urse  of 
business  between  factors  to  makq  a  set-otf  of  balances  as  they 
may  exist  in  favor  of  one  or  the  other  of  them  against  the  price 
of  subsequent  purchases  in  their  dealings.  The  difference  be- 
tween such  a  practice  and  a  sale  for  an  antecedent  debt  must 
be  obvious  to  every  one  when  it  is  stated.  In  the  one,  »the  mu- 
tual dealing  between  mercantile  persona  who  buy  and  sell  on 
their  own  account,  and  who  also  sell  upon  commission  for 
others,  is  according  to  the  well-known  usage  of  trade.  Its 
convenience  requires  that  such  a  practice  shall  be  permitted. 
But  it  must  be  remembered  it  is  an  allowance  for  the  conven- 
ience of  trade,  and  for  a  readier  settlement  of  accounts  between 
factors  for  their  purchases  from  each  other  in  that  character.* 
It  does  not,  however,  in  any  instance,  bind  a  principal  in  the 
transfer  of  merchandise,  if  there  has  been  a  departure  from  the 
usages  of  trade,  or  a  violation  of  any  principle  regulating  the 
obligations  and  rights  of  principal  and  factor. 

Again,  it  has  been  supposed  that  the  right  of  a  factor  to  sell 
the  merchandise  of  his  principal  to  his  own  creditor,  in  payment 
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of  an  antecedent  debt,  finds  its  sanction  in  the  fact  of  the  credi- 
tor's belief  that  his  debtor  is  the  owner  of  the  merchandise,  and 
his  ignorance  that  it  belongs  to  another ;  and  if  in  the  last  he 
has  been  deceived,  that  the  person  by  whom  the  delinquent  fac- 
tor has  been  trusted  shall  be  the  loser.  The  principle  does  not 
cover  the  case.  When  a  contract  is  proposed  between  factors, 
or  between  a  factor  and  any  other  creditor,  to  pass  property  for 
an  antecedent  debt,  it  is  not  a  sale  in  the  legal  sense  of  that 
word  or  in  any  sense  in  which  it  is  used  in  reference  to  the 
commission  which  a  factor  has  to  sell  See  Berry  v.  Williamson, 
8  Howard,  495.  It  is  not  according  to  the  usage  of  trade.  It  is 
a  naked  transfer  of  property  in  payment  of  a  debt  Money,  it 
is  true,  is  the  consideration  of  such  a  transfer,  but  no  mon^y 
passes  between  the  contracting  parties.  The  creditor  pays 
none,  and  when  the  debtor  has  given  to  him  the  property  of 
another  in  release  of  Ms  obligation,  their  relation  has  only  been 
changed  by  his  violation  of  an  agency  which  society  in  its 
business  relations  cannot  do  without,  which  every  man  has  a 
right  to  use,  and  which  every  person  undertaking  it  promises 
to  discharge  with  unbroken  ndelity.  When  such  a  transfer  of 
property  is  made  by  a  factor  for  his  debt,  it  is  a  departure  from 
the  usage  of  trade,  known  as  well  bv  the  creditor  as  it  is  by  the 
factor.  It  is  more  j  it  is  the  violation  of  all  that  a  factor  con- 
tracts to  do  with  the  property  of  his  principal  It  has  been 
given  to  him  to  sell.  He  may  sell  for  cash,  or  he  may  do  so 
upon  credit,  as  may  be  the  usage  of  trade.  A  transfer  for  an 
antecedent,  debt  is  not  doing  one  thmg  or  the  other.  iBoth 
creditor  and  debtor  know  it  to  be  neither.  That  thehr  dealing 
for  such  a  purpose  will  be  a  transaction  out  of  the  usage  of  the 
business  of  a  factor.  It  does  not  matter  that  the  creditor  may 
not  know,  when  he  takes  the  property,  that  the  factor's  principal 
owns  it;  that  he  believed  it  to  be  the  factor's  in  good  faith. 
His  dealing  with  his  debtor  is  an  attempt  between  them  to  have 
the  latter's  debt  paid  by  the  accord  and  satisfaction  of  the  com- 
mon law.  That  is,  when,  instead  of  a  sale  for  a  price,  a  thing 
is  given  by  the  debtor  to  the  creditor  in  payment,  in  which 
we  all  know  that,  if  the  thing  given  is  the  property  of.  another, 
there  will  be  no  satisfaction.  It  is  the  dation  enpayemeni  of  the 
civil  law  as  it  prevails  in  Louisiana,  which  is,  when  a  debtor 
gives,  and  the  creditor  receives,  instead  of  money,  a  movable 
or  immovable  thing  in  satisfaction  of  the  debt 

Courts  of  law  and  courts  of  equity,  in  a  proper  case  before 
either,  will  look  at  such  a  transaction  as  one  in  which  both 
principal  and  creditor  have  been  deceived  by  the  factor,  so  far 
as  the  deceit  is  concerned ;  but  it  will  also  be  remembered  in 
favor  of  the  principal,  that  the  creditor  has  acquired  the  prin- 
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dpal's  property  from  his  factor,  with  the  creditor's  knowledge, 
out  of  the  usual  course  of  trade,  and  will  reinstate  him  in  his 
former  relation  to  his  debtor,  rather  than  that  the  creditor  should 
be  permitted  to  keep  the  property  of  anpther,  who  is  altogether 
without  fault,  in  payment  oi  his  debt  As  to  a  factor's  power 
to  bind  his  principal  by  a  disposition  of  his  goods,  the  common 
law  rule  is,  ^  that,  to  acquire  a  good  title  to  the  employer's 

Eroperty  by  purchasing  it  from  his  agent,  such  purchase  must 
ave  been,  either  in  market  overt  and  without  knowledge  of 
the  seller's  representative  capacity,  or  from  an  agent  acting  ac- 
cording to  his  instructions,  oi  from  one  acting  in  the  usual 
course  of  his  employment,  and  whom  the  buyer  did  not  know 
to  be  transgressing  bis  instructions,^'  or  that  he  had  oot  such 
notice  as  the  law  deems  equivalent  to  raise  that  presumption. 
^  The  reason  of  this  is  clear,  for  unless  the  transaction  took 
place  bond  fide  in  a  market  overt,  (in  which  case  a  peculiar  rule 
of  law  in  England  steps  in  for  its  protection,)  an  agent  selling 
without  express  authority  must,  that  his  acts  may  be  sup- 
ported, have  sold  under  an  implied  one.  But  an  implied  one 
thereby  always  empowers  the  person  authorized  to  act  in  the 
usual  course  of  his  employment;  consequently,  if  he  sells  in  an 
unusual  mode,  he  could  have  no  implied  authority  to  support 
his  act,  and,  as  he  had  no  express  one,  his  sale  of  coarse  fails  to 
tiie  ground."     Smith's  Mercantile  Law,  111,  112. 

The  defendants  are  not  within  the  compendious  summary 
just  stated.  There  has  been  a  transfer  of  property,  which  was 
consigned  to  a  factor  for  sale,  by  his  clerk,  to  a  creditor  of  his 
employer,  who  knew  his  debtor  to  be  in  failing  circumstances, 
fust  as  well  as  the  clerk  himself  did ;  and  of  property,  too, 
which  the  clerk  knew  to  be  the  property  of  the  plaintiff,  and 
which  the  creditor  bargained  for  knowingly  out  of  the  usual 
course  of  trade.  Nor  should  we  omit  to  say,  that  Esenwein's 
opinion  and  disapproval  of  what  had  been  done  by  his  derk 
with  his  principal's  tobacco  are  significantly  disclpsed  by  the 
fact,  that,  upon  his  return  from  Europe,  he  redeemed  so  much 
of  it  as  had  been  assigned  to  Mr.  ConoUy  by  his  clerk  in  pay- 
ment of  a  debt,  and  sold  and  remitted  the  proceeds  to  his  prin- 
cipals. 

By  the  common  law,  the  transfer  of  the  plaintiff's  tobacco 
to  Warner  cannot  be  maintained.  He  is  responsible  to  them 
for  the  value  of  so  much  of  it  as  was  not  transferred  by  him  to 
Heald,  Woodward,  &  Co.  Heald,  Woodward,  &  Co.  are  re- 
sponsible for  so  much  of  it  as  Warner  transferred  to  them,  be- 
cause Warner,  having  no  property  in  it,  could  not  convey  any 
to  them.  But  Warner  is  answerable  to  them  for  that  amount, 
and  he  is  replaced  for  the  whole  as  a  creditor  of  Esenwoiii,  just 
as  he  was  before  the  transaction  occurred. 
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The  application  of  these  principles  of  the  common  law  to 
these  parties,  if  it  needed  confirmation,  would  receive  it  from 
the  statute  of  New  York  of  April,  1830,  for  the  amendment  of 
the  law  relative  to  principals  and  factors  or  agents.  The  trans- 
fer to  Warner  was  a  New  York  transaction.  The  third  sec- 
tion of  that  act  very  distinctly  provides  for  those  cases  when 
the  ownership,  by  the  factor,  of  goods  which  he  contracts  to 
sell,  shall  be  said  to  exist,  to  give  protection  to  purchasers 
against  any  claim  of  the  factor's  principal.  It  is  when  he  con- 
tracts for  any  money  advanced,  or  for  any  negotiable  instru- 
ment or  other  obli^tion  in  writing  given  for  merchandise,  upon 
the  faith  that  the  factor  is  the  owner  of  it  The  concluding 
words  of  the  section  are,  "  given  by  such  other  person  upon  the 
faith  thereof."  Three  misconstructions  of  that  act  have  been 
prevalent,  but  they  have  been  corrected  by  the  courts  of  New 
York.  We  concur  with  them  fully.  One  was,. that  the  statute 
altered  the  common  law,  so  as  to  give  validity  to  a  sale  made 
by  the  factor  for  an  antecedent  debt  due  by  him  to  the  person 
with  whom  he  contracts ;  another,  that  the  statute  gave  to  a 
purchaser  protection,  whether  he  knew  or  not  that  the  goods 
which  the  factor  contracted  to  sell  him  were  not  the  factor's, 
and  belonged  to  his  principal ;  and  the  other,  that  the  conclud- 
ing words,  "upon  the  faith  thereof,"  related  to  the  advance 
made  upon  the  goods,  and  not  to  the  property  which  the  factor 
had  in  them.  Similar  misconceptions  were  prevalent,  and  per- 
haps still  prevail,  concerning  the  corresponding  section  in  the 
English  factor's  act,  Geo.  4,  ch.  94, 1825.  The  alterations  of  the 
common  law,  in  tiiis  particular,  by  the  English  and  the  New 
York  statutes,  were  suggested  by  practical  and  experienced 
merchants  in  both  countries,  to  meet  the  exigencies  of  internal 
trade  and  its  extension  between  nations.  They  are  believed 
by  their  operation  tq  be  improvements  in  the  law  merchant. 
It  may  be  owing  to  a  misapprehension  of  those  acts,  that  the 
defendants  denied  to  the  plaintiflFs  their  rights.  Fortunately 
the  law  secures  them,  and  the  case  settled  now  as  it  is  may 
prevent  other  controversies  like  it 

We  shall  direct  the  decree  of  the  Circuit  Court  to  be  af- 
firmed ;  and  also  order  a  decree  to  be  entered  against  the  de- 
fendants, that  each  of  them  shall  pay  io  the  plai?itiffs  the  value 
of  the  tobacco  which  the  defendants  respectively  retained,  with 
interest  upon  the  same  as  from  the  dates  of  the  transfers  of  it 
to  them. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
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Bistriot  of  Pennsylvania,  and  was  argued  by  oonnseL  On 
^nsideration  whereof,  it  is  ibe  opinion  of  this  court,  that  there 
is  no  error  in  the  decree  of  the  said  Circuit  Ck>urt,  ^  that  the 
defendants  do  pay  to  the  complainants  the  sum  of  $  2,869.14, 
with  interest  from  the  25th  of  September,  1848,''  and  that  the 
same  should  be  aflirmed,  with  costs ;  and  that  the  complain- 
ants  are  entitled  to  recover  from  Warner  &  Co.  f  1,376.92^ 
f  part  of  the  aforesaid  sum  of  ft  2,869.14)  with  inter^  thereon 
from  the  25th  of  September,  1848,  together  with  $  on 

account  of  the  costs  of  the  complainants  in  this  court,  and  to 
have  execution  against  them  for  the  said  several  sums,  amount- 
ing to  $  ;  and  also  that  the  said  complainants  are 
entitled  to  recover  from  the  said  Heald,  Woodward,  &  Co. 
1 1,492.21|  (the  residue  of  the  said  sum  of  1 2,869.14)  with 
.interest  thereon  from  the  25th  of  September,  1848,  together 
with  ^  in  full  of  the  balance  of  the  costs  of  the  com- 
plainants in  this  court,  and  to  have  execution  against  them  for 
the  said  several  sums,  amounting  to  $  Whereupon 
it  is  now  here  ordered,  adjudged,  and  decreed  by  this  court, 
that  this  cause  be,  and  the  same  is  hereby,  remanded  to  the 
said  Circuit  Court,  with  directions  to  enter  a  decree  in  con- 
formity to  the  opinion  of  this  court,  and  to  proceed  therein 
accordingly. 


LoFTiif  Cotton,  Plaintiff  in  sbbob,  v,  Thb  United  States. 

The  United  States  haye  a  right  to  bring  an  action  of  trBspaat  gmtn  damumfngU 
against  a  person  for  catting  and  carrjing  awaj  trees  firom  the  pnblio  lands. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Dis* 
trict  Court  of  the  United  States  for  the  Northern  District  of 
Florida. 

It  was  an  action  of  trespass  quart  clausum  fregU^htoxxf^i 
by  the  United  States,  ibr  cutting  trees  upon  the  public  lands, 
commenced  in  the  Superior  Court  of  West  Florida  in  1844,  to 
which  the  defendant  pleaded  not  guilt]^  on  the  26th  of  March, 
,1845.  The  cause  remained  pending  in  said  court  until  the 
15th  of  January  1848,  when,  in  pursuance  of  the  act  of  the 
22d  of  February,  1847,  ch.  17,  §  8,  it  was  transferred  to  the 
United  States  District  Court  for  the  Northern^  District  of 
Florida,  and  was  Ordered  to  stand  for  trial  at  the  ensuing 
March  term. 

At  that  term  the  defendant  appeared,  and  on  leave  filed  & 
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dejnurrer  to  the  declaration,  which,  after  argament,  was  over- 
ruled, and  the  cause  set  down  for  trial  on  the  plea  of  not 
guilty. 

The  cause  having  come  on,  the  defendant  requested  the 
court  to  charge  the  jury, — 

1st.  That  the  only  remedy  for  the  United  States  for  cutting 
pine  timber  on  the  public  lands  was  by  indictment 

2d.  That  the  United  States  have  no  common  law  remedy 
for  private  wrongs. 

3d.  That  the  right  of  the  United  States  to  bring  this  action 
must  be  derived  either  from  an  act  of  Congress  or  from  the 
law  of  some  State  in  which  the  contract  was  made  by  which 
it  acquired  the  property  on  which  this  trespass  is  alleged  to 
have  been  committed. 

4th.  These  lands  were  acquired  by  treaty  from  Spain,  and 
that  the  United  States  has  no  common  law  remedy  for  tres- 
pass committed  thereon.  And  that^  Congress  not  having  au- 
thorized the  exercise  of  this  remedy,  the  plaintiff  ought  not  to 
recover  any  damages. 

Which  charge  the  court  refused  to  give ;  whereupon  the  de- 
fendant excepted. 

The  jury  found  the  defendant  gxxWtj  of  the  trespass,  and 
assessed  the  damages  of  the  United  States  at  $362.50,  for 
which  amount,  and  $  122.22  costs,  judgment  was  entered  up. 
A  motion  in  arrest  of  judgment  was  overruled. 

The  Supreme  Court  having,  at  the  last  term,  decided  that  it 
had  jurisdiction  in  cases  like  this,  under  the  act  6f  the  27th  of 
February,  1847,  without  reference  to  the  amount  in  controver- 
SY,  t)ie  case  now  came  before  the  court  on  the  points  raised  by 
the  bill  of  exceptions.    9  How.  579.  , 

It  was  ar^ed  by  Mr.  Walker^  for  the  plaintiff  ih  error,  and 
Mr.  Crillenden  (Attorney-General),  for  the  United  States. 

Mr.  Crillenden.  ' 

For  the  proper  understanding  of  the  points  in  the  case,  it  is 
necessary  to  call  the  attention  of  the  court  to  the  act  of  the 
2d  of  March,  1831  (4  Statutes  at  Lar^e,  472),  which  was  be- 
fore it  at  the  last  term  in  the  case  oi  The  United  States  v. 
Briggt*,  9  Howard,  351,  in  which  it  was  decided,  that  the  cut- 
ting or  procuring  to  be  cut,  removing  or  procuring  to  be  re- 
moved, or  aiding,  or  assisting,  or  being  employed  in  the  cut- 
ting of  all  descriptions  of  timber  trees  on  the  public  lands,  is 
an  indictable  offence  under  the  said  act,  and  punishable  by  fine 
and  i  (11  prison  men  t. 

No  defence  ariniiig  out  of  the  passing  of  this  act  was  pleaded 
either  by  way  of  abatement  or  specially. 
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The  United  States  have  the  same  right  as  any  other  pro- 
prietor to  sue  for  trespasses  on  the  public  lands,  and  that  right 
IS  not  merged  or  lost  by  such  trespasses  having  been  made  an 
offence  punishable  by  indictment  under  the  act  of  183L    Dn- 

rin  V.  United  States,  3  Wheat  181 ;  United  States  v.  Gear, 
Howard,  121;  Manro  v.  Almeida,  10  Wheat  494;  Cross  v. 
Gurthrie,  2  Root,  Con.  R.  Ott;  Smith  v.  Wearer,  1  Taylor,  68; 
Blassingame  v.  Glaves,  6  B.  Monroe,  38;  Foster  v.  The  Com- 
monwealth, 8  Watts  &  Serg.  77. 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court 

This  is  an  action  of  trespass  guare  clausum  fregU  brought 
by  the  United  States  against  Loftin  Cotton,  in  which  he  is 
charged  with  cutting  and  carrying  away  a  large  number  of 
pine  a/id  juniper  trees  from  the  lands  of  plaintiiH 

On  the  trial  below,  the  counsel  for  defendant  requested  the 
court  to"  instruct  the  jury,  1st  **  That  the  only  remedy  for  the 
United  States  for  cutting  pine  timber  on  the  public  lands  was 
by  indictment"  2d.  "  That  the  United  States  have  no  com- 
mon law  remedy  for  private  wrongs."  The  refusal  by  the 
court  to  give  these  instructions  is  now  alleged  as  error. 

Every  sovereign  State  is  of  necessity  a  body  politic,  or  arti- 
ficial person,  and  as  such  capable  ot  making  contracts  and 
holding  property,  both  real  and  personal.  It  is  true,  that,  in 
consequence  of  the  peculiar  distribution  of  the  powers  of  gov- 
ernment between  the  States  and  the  United  States,  offences 
against  the  latter,  as  a  sovereign,  are  those  only  which  are  de- 
fined by  statute,  while  what  are  caUed  common  law  offences 
are  the  subjects  of  punishment  6nly  by  the  States  and  Terri^ 
tories  within  whose'  jurisdiction  they  are  committed.  But  the 
powers  of  the  United  States  as  a  sovereign,  dealing  with  of- 
fenders against  their  laws,  must  not  be  confounded  with  their 
rights  as  a  body  politic.  It  would  present  a  strangQ  anomaly, 
indeed,  if,  having  the  power  to  make  contracts  and  hold  prop- 
eiiy  as  other  persons,  natural  or  artificial,  they  were  not  entitled 
to  the  same  remedies  for  their  protection.  The  restraints  of 
the  Constitution  upon  their  sovereign  powers  cannot  affect 
their  civil  rights.  Although  as  a  sovereign  the  United  States 
may  not  be  sued,  yet  as  a  corporation  or  body  politic  the^ 
may  bring  suits  to  enforce  their  contracts  and  protect  their 
property,  in  the  State  courts,  or  in  their  own  tribunals  admin- 
istering the  same  laws.  As  an  owner  of  ptopertj  in  almost 
every  State  .of  the  Union,  they  have  the  same  right  to  have  it 
protected  by  the  local  laws  that  other  persons  have.  As  was 
said  by  this  court  in  Dugan  t;.  United  States,  3  Wheat  181, 
^  It  would  be  strange  to  deny  them  a  right  which  is  secured  te 
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every  citizen  of  the  United  States."  In  the  United  States  v. 
The  Bank  of  the  Metropolis,  15  Peters,  392,  it  was  decided  that 
when  the  United  States,  by  their  authorized  agents,  become  a 
party  to»negotiable  paper,  they  have  all  the  rights  and  incur  aU 
the  responsibilities  of  other  persons  who  are  parties  to  sfuch  in- 
struments. In  the  United  States  v.  Gear,  3  Howard,  150,  the 
right  of  the  United  States  to  maintain  an  action  of  trespass 
for  taking  ore  from  their  lead  mines  was  not  questioned. 

Many  trespasses  are  also  public  offences,  by  common  law, 
or  are  made  so  by  statute.  But  the  punishment  of  the  public 
offence  is  no  bar  to  the  remedy  for  the  private  injury.  The 
fact,  therefore,  that  the  defendant  in  this  case  might  have  been 
punished  by  indictment  as  for  a  public  offence,  is  no  defence 
against  the  present  action.  Whether,  if  he  had  actually  been 
indicted  and  amerced  for  this  trespass  in  a  criminal  prosecution 
in  the  name  of  the  United  States,  such  conviction  and  fine 
.could  be  pleaded  in  bar  to  a  civil  action  by  the  same  plalntifT, 
is  a  question  not  before  us  in  this  case,  and  is  therefore  not 
decided. 

The  judgment  of  the  District  Court  is  therefore  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Florida,  and  was  argued  by  counsel  On 
consideration  whereof,  it  is  now  here  ordered  and  adjudged  by 
this  court,  that  the  judgment  of  the  said  District  Court  in  this 
cause  be,  and  the  same  is  hereby,  affirmed,  with  damages  at  the 
rate  of  six  per  oentum  per  annum. 


Richard  C.  Stockton,  Appellant,  v.  James  C.  Ford. 

Where  there  wm  t  judgment  which  had  been  recorded  nnder  the  lawB  of  Lonisiana, 
and  thus  made  equivalent  to  a  mortgage  upon  the  property  of  the  debtor,  and  the 

Elaintiflf  assigned  this  judgment,  and  was  then  himself  sued  and  had  an  execution 
aued  against  him,  his  rights  ander  the  recorded  judgment  could  not  be  sold  nnder 

this  execution,  because  he  had  previously  transferred  all  those  rights. 
It  was  not  necessary  for  an  assignee  of  thb  recorded  judgment,  who  was  defending 

'himself  in  chancery,  by  claiming  under  the  assignment,  to  notice  in  his  pleading 

an  allegation  in  the  biU  that  a  release  of  the  judgment  was  improperly  entered  upon 

the  record.    His  assignment  was  not  chaig^  as  fraudulent 
The  attorney  who  had  recovered  the  judgment  which  was  thus  recovered  and  assigned, 

was  not  at  liberty  to  purchase  it  when  his  client  became  sued  and  execution  was 

issued  against  him. 

This  was  an  appeal  from  the  Circuit  CJourt  of  the  United 
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States  for  the  District  of  Louisiana,  sitting  as  a  court  of  equity. 
The  suit  was  originally  brought  by  Stockton  in  the  District 
Court  (State  court)  of  Louisiana,  by  petition,  to  enforce  a 
judicial  mortgage  against  a  plantation  and  slaves  in  the  parish 
of  Carroll,  which  once  belonged  to  Nicholas  W.  Ford,  but  at 
that  time  was  in  the  possession  of  James  C.  Ford,  the  defend- 
ant below,  and  appellee  here.  Ford  appeared  in  the  State 
court,  and,  being  a  citizen  of  Louisville,  Kentucky,  caused 
the  suit  to  be  removed  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Lousiana,  where  the  cause 
was  treated  as  a  suit  in  chancery  for  the  foreclosure  of  a  roort- 

The  whole  of  the  transactions  connected  with  the  suit  were 
very  complicated,  but  it  will  not  be  necessary,  under  the  opin- 
ion of  the  court,  to  state  them  fully.  The  following  summary 
will  render  them  intelligible. 

On  March  11, 1835,  the  respondent,  James  C.  Ford,  sold  and 
conveyed  to  said  Nicholas  W.  Ford,  several  parceb  of  land 
and  a  number  of  slavelf^  situate  in  said  parish  of  Carroll,  for 
the  consideration  of  $  80,000,  payable  itt&ve  annual  iostahnenti 
of  $  16,000  each,  the  said  Nicholas  W.  Ford  thereby  giving  to 
the  said  James  C.  Ford  a  mortgage  upon  the  said  land  and 
slaves,  to  have  the  force  and  effect  of  a  judgment  confessed,  for 
said  $  80,000. 

On  May  1, 1837,  Roger  B.  Atkinson,  of  Vidcsburg,  drew  his 
bill  of  exchange  in  favor  of  William  B.  Pryor  upon  N.  &  E.' 
Ford  &  Co.,  of  New  Orleans,  for  $  7,442.74,  payable  seven 
months  after  date.  This  bill  was  accepted  by  the  drawees,  but 
was  not  paid,  and  after  it  was  protested  i^rypr  became  the 
holder  and  owner  of  it  The  firm  of  N.  &  K  Ford  &  Ca  was 
composed  of  Nicholas  W.  Ford,  Edward  Ford,  and  William 
F.  Markham. 

On  June  10, 1837,  three  only  out  of  the  five  anni\al  instal- 
ments having  been  paid  to  James  C.  Ford  by  Nicholas,  aiid 
James  having  come  under  other  liabilities  for  Nicholas,  Nicholas 
executed  a  mortgage  of  the  land  and  slaves,  to  secure  the  whole, 
and  added  other  slaves. 

On  April  25, 1838,  Nicholas  mortgaged  an  additional  num« 
ber  of  slaves,  with  the  stock,  persond  property,  and  crop. 

On  May  18,  1839,  Nicholas  mortgaged  the  then  growing 
crop  of  com  and  cotton. 

In  1839,  Pryor  brought  a  suit  in  the  Commercial  Court  of 
New  Orleans  against  N.  &  R  Ford  &  Co.,  upon  the  bill  of 
exchange. 

On   November  25,  1839,   William  Ford,  Jr.,  a  brother  of 
Nicholas  W.  and  James  C.  Ford,  then  aged  nineteen  years, 
20* 
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and  theretofore  residing  with  his  father,  Williaoi  Ford,  in  the 
county  of  Bourbon  in  the  State  of  Kentucky,  appeared  at  the 
chambers  of  the  judge  of  the  Ninth  District  Coiurt,  Parish  of 
Carroll,  Louisiana,  and  obtained  a  decree  for  emancipation, 
dbpensing  him  from  the  tin^e  prescribed  by  law  for  attaining 
the  age  of  majority,  pursusint  to  the  act  approved  January 
23, 1829. 

On  November  26, 1839,  Nicholas  sold  to  William  Ford,  Jr, 
all  the  property  in  the  parish  of  Carroll,  for  certain  promissory 
notes. 

In  December,  1839,  judgment  was  rendered  in  favor  of  Pryor 
hi  the  suit  upon  the  bill  for  $  7,442.74,  with  interest  at  five  per 
cent  from  December  4, 1837. 

Mr.  Stockton,  the  appellant,  was  afterwards  employed  by 
Mr.  Pryor  to  attend  to  his  claim  against  N.  &  K  Ford  &  <3o., 
and,  entertaining  a  doubt  whether  the  judgment  so  recovered 
was  sufficiently  specific  as  to  the  persons  against  whom  it  was 
rendered,  in  IJecember,  1839,  commenced  a  suit  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Louisi- 
ana, in  favor  of  Pryor,  against  Nicholas  W.  Ford,  who  was  the 
only  member  of  said  firm  residing  in  said  district,  to  recover 
the  amount  of  said  bill  of  exchange. 

To  this  suit  Mr.  Nicholas  W.  Ford  appeared,  and  pleaded  a 
former  recovery  by  Pryor,  in  the  Commercial  Court  of  New 
Orleans,  upon  said  bill,  against  all  the  members  of  said  firm  of 
N.  &  E.  Ford  &  Co.,  and  on  the  trial  of  said  cause,  in  support 
of  said  plea,  produced  the  record  of  said  judgment  so  rendered 
by  said  Commercial  Court,  wbjch  the  court  held  to  be  a  judg- 
ment between  the  same  parties  for  the  same  cause  of  action, 
and  dismissed  the  suit,  with  costs. 

On  March  12, 1840,  Pryor  assigned  his  judgment  ta  Jones, 
as  follows: — 

^  I  hereby  transfer  to  Dr.  Joseph  Jones  all  my  right,  titie,  ^nd 
interest  in  a  certain  judgment  in  my  favor,  against  N.  &  E« 
Ford  &  Co.  of  New  Orleans,  obtained  in  the  Circuit  Court  of 
Louisiana,  at  New  Ghrleans,  for  about  eight  thousand  dollars,, 
more  or  less.  The  said  Jones  first  paving  the  attorneys  fees  and 
all  other  costs  out  of  the  proceeds  of  said  judgment,  and  then 
applying  the  balance  to  the  payment  of  such  debts  of  mine  as 
said  Jones  may  be  responsible  for,  and  the  remainder,  if  any, 
to  be  paid  over  to  me. 

«  Wm.  B.  Pryor. 

«  Vickshurg,  12ih  March,  1840.^' 

Jones  afterwards  assigned  this  judgment  to  James  C.  Ford, 
the  appellee. 
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On  January  2,  1841,  the  jadgment  in  favor  of  Pryor  was 
recorded  in  the  mortgage  book,  making  it  eqtiivalent  to  a  mort- 
gage. 

"  I,  Felix  Bosworth,  parish  judge  in  and  for  the  parish  of  Car- 
roll, in  the  State  of  Ijouisiana,  do  certify  the  within  copy  of 
judgment  to  be  recorded  in  my  office,  in  mortgage  book  B,  folio 
162. 

^  Given  under  mv  hand  and  seal  of  office,  this  ^d  day  of 

r       ,    January,  A.  D.  1841. 

I       J  «  Felix  Bosworth,  Parish  JudgeP 

On  May  12,  1841,  William  Ford,  Jr.  sold  back  to  Nicholas 
all  the  property  conveyed  on  the  26th  of  November,  1839. 

On  the  same  day  Nicholas  sold  and  conveyed  all  the  prop- 
erty back  to  James  C.  Ford. 

On  the  7th  of  February,  1842,  Charles  M.  Way  and  E.  T. 
Bainbridge  recovered  a  judgment  in  a  suit  commenced  by 
them  in  the  Commercial  Court  of  New  Orleans,  against  Pryor 
and  Howard,  by  which,  after  a  discontinuance  as  to  How- 
ard, they  recovered  from  the  defendant,  William  B.  Pryor, 
$718.12,  with  five  per  cent  interest  from  the  22d  of  April, 
1847,  and  costs  of  suit,  with  privilege  on  the  property  attached. 
Mr.  Robert  jyiott  was  the  attorney  who  prosecuted  the  suit  for 
Way  and  Bainbridge,  and  Mr.  Stockton,  the  appellant,  de- 
fended the  suit  for  Pryor. 

On  February  17,  1842,  Felix  Bosworth,  parish  judge  of 
the  parish  of  Carroll,  and  ex  officic  recorder  ot  mortgages,  en- 
tered on  the  mortgage  book  a  release  of  the  mortgage  result- 
ing from  the  recording  of  the  judgment  of  Pryor  against  Ford 
&  Co.  by  writing  across  the  face  of  the  record  the  following 
words:  "This  mortgage  released  by  payment  in  full,  Febru- 
ary 17th,  1842.  —  Felix  Bosworth^  l^arish  Judge.^ 

On  the  26th  of  February,  1842,  execution  was  issued  on 
said  judgment  against  Prvor,  to  th^  sheriff  of  said  Commer- 
cial Court,  upon  which  said  sheriff  seized,  and,  after  all  legal 
formalities  had  been  complied  with,  advertised  for  sale,  the 
right,  title,  and  interest  of  William  B.  Prybr  in  the  said  judg- 
ment recovered  in  the  Conimercial  Court  against  N.  &  E. 
Ford  &  Co.  for  $  7,442.74,  with  interest  at  the  rate  of  five 
per  cent  per  annum,  from  the  4th  of  December,  1837 ;  and  on 
ihe  17th  day  of  March,  1842,  pursuant  to  such  seizure  and 
advertisement,  said  sheriff  sold  the  said  judgment  of  Pryor 
against  N.  &  E.  Ford  &  Co.  to  the  appellant,  for  the  sum  of 
$300,  and  on  the  19th  of  April,  1842,  conveyed  the  same  to 
him  by  deed. 

Mr.  Stockton  was,  at  the  time  of  the  purchase,  the  bolder 
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of  a  note  drawn  by  add  William  B.  Pryor,  payable  to  the  ap- 
pellant's order,  five  days  after  date,  and  dated  Janaary  2, 1841, 
for  $800. 

On  the  22d  of  October,  1842,  Stockton,  the  appellant,  insti- 
tuted in  the  District  Ck>urt  of  Lodisiana,  for  the  parish  of  Car- 
roll, an  hypothecary  action  ^against  the  respondent,  James  C* 
Ford,  and  said  Nicholas  W.  Ford,  setting  forth  his  purchase 
of  said  judgment,  the  recording  thereof  on  the  2d  of  January, 
1841,  and  tha<  on  the  12th  of  May,  1841,  Nicholas  W.  Ford, 
one  of  said  defendants,  owned  and  had  possession  of  a  lar^e 
tract  of  land  and  negroes  in  said  parish,  and  that  he  had  sold 
them  to  the  respondent,  and  praying  judgment  against  James 
C.  Ford  as  the  owner  and  possessor  of  said  property,  and  that 
he  pay  the  amount  of  said  judgment  and  interest,  or  deliver  up 
said  mortgaged  property  to  be  sold  to  satisfy  it 

On  the  12th  of  December,  1842,  James  C.  Ford  appeared, 
and  obtained  an  order  to  remove  the  cause  into  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Louisi- 
ana«  Nicholas  W.  Ford  resided  out  of  the  State  of  Louisi- 
ana, and  did  not  appear. 

On  the  12th  of  February,  1844,  the  Circuit  Court  ordered  the 
case  to  be  put  upon  the  chancery  docket,  and  to  be  proceeded 
in  as  a  chancery  suit. 

It  is  not  necessary  to  trace  the  progress  of  the  suit  through 
an  amended  bill  and  second  amended  bill  and  answer  and  sup- 
plemental and  then  an  amended  answer,  and  changing  the 
pleadings  and  motions  ibr  rehearings. 

Numerous  df^nositions  were  taken,  and  the  cause  came  on 
for  argument)  when,  on  the  24th  of  January,  1848,  the  Circuit 
Court  passed  the  following  decree:  — 

"  R.  C.  Stockton  v,  J.  C.  Ford. 
"  This  cause  came  on  to  be  heard  upon  the  bill,  answers, 
replications,  and  exhibits;  the  evidence  being  adduced,  and 
argument  of  counsel  heard,  and  the  court  having  maturely  con- 
sidered the  same,  it  is  ordered,  adjudged,  and  decreed,  that  the 
complainant's  bill  be  dismissed,  and  the  same  is  hereby 'dis- 
missed, with  costs.*' 

Some  further  proceedings  took  place,  but  at  last  the  decree 
was  made  absolute. 

The  complainant  appealed  to  this  court 

It  was  argued  by  Mr.  Volney  E.  Howard  and  Mr.  Walker^ 
for  the  appellant,  and  Mr.  Bibbj  for  the  appellee. 

The  counsel  for  the  appellant  made  the  following  points. 
1.  It  cannot  be  doubted  that  the  interest  of  a  plaintiff  in  a 
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judgment  may  be  seized  and  sold  nnder  execution  by  the  laws 
of  Louisiana.  The  public  sale  vests  the  title.  La.  Code,  Art 
2586;  4  La.  Rep.  118;  6  lb.  543;  La.  Code  of  Practice,  Art 
647,690;  11  La.  Rep.  125. 

2.  It  was  argued  below,  that  the  purchase  of  this  judgment 
by  Stockton  was  the,  acquisition  of  a  litigious  title.  Accord- 
ing to  the  Civil  Code  of  Louisiana,  article  2623,  "  A  right  is 
said  to  be  litigious  whenever  there  exists  a  suit  and  contesta- 
tion on  the  same."  In  this  case  the  right  was  not  litigious, 
because  there  was  no  contest  in  relation  to  it  The  contest 
was  closed  by  the  judgment  It  is  well  settled  in  Louisiana, 
that  the  purchase  of  a  judgment  from  which  no  appeal  can  be 
taken  is  not  the  acquisition  of  a  litigious  right,  and  may  be 
made  by  an  attorney.  (Denton  v.  Wilcox,  2  La.  Ann.  Rep. 
60;  Troplong,  Vente,  Nos.  200-202.)  It  could  not  be  appealed 
from  after  December,  1840.  (Code  Pr.  593 ;  12  La.  Rep.  206.) 
Neither  was  the  purchase  of  the  judgment  inconsistent  with 
the  trust  relation  of  Stockton  as  plaintiff's  attorney  therein. 

Mr.  Pryor  is  the  only  person  who  can  urge  this  objection. 
"Whether  Mr.  Stockton  would,  as  between  him  and  Mr.  Pryor, 
be  permitted  to  retain  the  moneys  collected  upon  the  judg- 
ment for  his  own  benefit,  or  whether  he  would  hold  them  in 
trust  for  Pjtyor,  does  not  affect  the  defendr^nt  In  either  view, 
the  plaintiff  has  an  unquestionable  legal  title  to  the  judgment, 
and  an  undeniable  authority,  at  law  and  in  equity,  as  against 
the  judgment  debtors  and  their  property,  to  collect  it,  or  to  en- 
force its  payment  Mr.  Pryor  takes  no  exception  to  the  act  of 
making  the  purchase,  and  knew  of  the  seizure  of  the  judg- 
ment    Painter  r.  Henderson,  7  Barr,  48,  50. 

There  does  not  appear  to  be  any  objection  to  the  purchase 
of  said  judgment  by  the  plaintiff,  at  the  public  sale  made 
thereof  by  the  sheriff.  As*  attorney  defending  Mr.  Pryor,  his 
authority  ceased  with  the  judgment  rendered  in  that  action. 
,  It  is  settled  that  the  power  of  the  plaintifPs  attorney  after 
judgment  extends  only  to  the  issuing  of  execution  and  receiv- 
ing the  debt,  and  that  he  cannot  purchase  land  sold  under  an 
execution  issued  in  the  cause,  as  trustee  for,  nor  for  the  benefit 
of,  his  client  The  defendaht's  attorney  is  not  charged  with 
such  duty.  The  seizure  of  the  judgment  by  the  sheriff  took  it 
from  the  control  of  the  plaintiff,  as  the  attorney  for  its  collec- 
tion on  behalf  of  Mr.  Pryor,  and  his<  power  as  attorney  to 
defend  Mr.  Pryor,  in  the  suit,  expired  when  the  judgment  was 
rendered.  The  defendant  is  out  of  court  by  the  judgment 
The  warrant  of  attorney  is  quousque  placitum  terminafur;  and 
the  defendant's  placitum  is  determined  by  the  judgment  Civil 
Code,  Art  2854  et  seq.^  Art  2996;  Coke's  Second  Inst  378; 
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Macbeath  v.  Cooke,  1  Moore  &  Payne,  518,  514;  S.  C,  4  Bing. 
678;  Lusk  ^.  Hastings,  1  Hill,  (N.  Y.)  656,659-;  Tipping  v. 
Johnson,  2  Bos.  &  Pul.  357 ;  Jackson  r.  Bartlett,  8  Johns.  ^1 ; 
Kellogg  V.  Gilbert,  10  Johns.  220  ;  Beardsley  v.  Root,  11  Johns. 
464. 

But  if  the  powers  of  the  plaintiff  as  attprney  for  Pryor  were 
not  determined  by  the  judgment,  there  are  no  objections 
founded  on  p  iblic  policy  to  a  purchase  by  an  attorney  for  the 
defendant,  at  a  public  judicial  sale,  after  the  judgment,  of  the 
property  sold  under  the  execution.  As  such  attorney,  it  does 
not  form  any  part  of  his  duty  fo  attend  such  sale.  He  has  ao 
control  over  it,  which  would  tend  to  depress  the  price.  His  be- 
coming a  bidder  with  a  view  to  buy  must  increase  the  compe- 
tition in  bidding,  raise  the  price,  and  tend  to  make  it  produce 
the  utmost  of  its  value.  The  principle  that  purchases  made 
under  such  circumstances  are  not  obnoxious  to  objections  on 
the  grounds  either  of  legality  or  propriety,  has  been  repeatedly 
recognized.  Jackson  v.  Woolsey,  11  Johns.  446,  456 ;  Shel- 
don V.  Sheldon's  Executors,  13  Johns.  220,  223;  Prevost  r. 
Gratz,  Peters's  C.  C.  364,  378 ;  Campbell  v.  Walker,  5  Ves. 
678,  680 ;  Fisk  v.  Sarber,  6  Watts  &  Serg.  18. 

No  attempt  has  been  made  to  prove  any  unfairness  in  the 
sale.  It  was  made  with  all  the  formalities  prescribed  by  law. 
The  plaintiff  was  the  highest  bidder.  The  defendants  in  the 
judgment  were  notoriously  and  hopelessly  insolvent,  and  the 
property  of  Nicholas  W.  Ford  had  been  at  all  times  industri- 
ously covered  from  all  claims  of  his  creditors.  Nothing  but 
eight  years  of  active  litigation  has  yet  been  realized  from  the 
purchase.  The  subject  of  the  sale  was  a  very  undesirable  ob- 
ject of  purchase  at  any  price,  and  no  evidence  waa  offered  to 
show  that  it  did  not  prodiice  its  utmost  value  at  the  time  of 
sale. 

4.  If  the  objection  taken  by  the  answer,  that  the  appellant 
could  not  acquire  the  judgment  in  question  by  purchase,  except 
in  trust  fo/  Pryor,  be  well  grounded,  the  institution  of  this  suit 
was  in  conformity  with  his  duty  as  such,  trustee.  If  there  were 
any  irregularity  in  the  purchase  of  the  judgment  by  the  plain- 
tiflr,  the  irregularity  might  be  waived  by  the  parties  entitled  to 
object  to  it,  and  the  rights  ddimed  by  the  plaintiff  were  con- 
firmed by  acquiescence  and  lapse  of  time.  On  a  bill  to  enforce 
payment  of  such  judgment,  a  court  of  equity  would  not  look 
mto  such  questions  on  the  objection  made  by  the  debtor  or  his 
grantee,  any  more  than  they  would  into  the  question  of  the 
regularity  of  recovering  such  judgment  In  the  one  case,  the 
debtor  is  not  the  party  affected  by  the  alleged  irregularity,  nor 
who  can  raise  the  question ;  in  the  other,  a  court  of  equity 
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has  not  the  power  to  detennine  it  Baker  v.  Morgan,  2  DoWf 
P.  a  526;  Sbotterikirk  v.  Wheeler,  3  Johns.  Ch.  275,  280; 
De  Riemer  v.  De  Cantillon,  4  lb.  85,  93 ;  Painter  v.  Hendei^ 
son,  7  Barr,  48,  50 ;  Fairbanks  v.  Blackington,  9  Pick.  93. 

5.  The  objections,  that,  at  the  time  of  the  purchase  of  the 
judgment  of  Pryor  a^inst  N.  &  E.  Ford  &  Co.  by  the  plaintiff^ 
the  right  thereto  had  passed  from  William  B.  Pryor  to  Jones, 
and  that  the  defendant  is  the  owner  of  the  judgment  under  the 
transfer  executed  by  Jones  to  him,  set  forth  in  the  original  an- 
swer, and  in  the  supplemental  and  amended  answer,  were  dis- 
posed of  in  this  record  by  the  amended  bill,  filed  by  the  plain- 
tiff, by  leave  of  the  court,  on  the  14th  of  May,  1845,  and  by 
the  order,  taking  the  allegations  of  said  amended  bill  as  con- 
fessed by  the  defendant,  on  the  23d  of  December,  1845.  That 
bill  expressly  alleges,  first,  that  at  the  time  of  the  pretended  re- 
lease of  February  17, 1842,  the  said  judgment  was  the  proper^ 
ty  of  Pryor,  and  was  then  under  seizure  by  process  of  attach- 
ment against  him,  and  had  been  under  said  seizure  from  the 
15th  of  January,  1842.  Secondly,  that  said  release  was  fraud- 
ulently and  illegally  made  by  the  order  of  one  Joseph  Jones, 
by  the  procurement  of  the  defendant,  and  without  any  authori- 
ty in  said  Jones  so  to  do.  Thirdly,  that  Jones  did  not  then 
have,  and  never  at  any  time  did  have,  or  hold  and  own,  said 
judgment  Fourthly,  that  Jones  is  a  Citizen  of  Mississippi,  out 
of  the  jurisdiction  of  the  court,  and  could  not  be  made  a  party 
to  the  suit  And  fifthly,  that  the  mortgage  resulting  Trom  said 
judgment  was  and  has  been  in  no  degree  released  or  weak- 
ened by  the  ,said  entry  purporting  to  be  a  release  thereof,  but 
still  rests  upon  and  binds  all  said  proper^  in  the  hands  of  the 
defendant 

(The  other  points  made  by  the  counsel  for  the  appellant  are 
omitted.) 

Points  for  the  appellee  (Ist  point  omitted). 

There  is,  however,  another  view  of  the  subject,  which  shows 
that  the  plaintiff  is  n6t  the  assignee  of  this  judgment  of  Wil- 
liam B.  Pryor  against  N.  &  E.  Ford  &  Co.  William  B. 
Pryor,  on  the  12th  of  March,  1840,  assigned  this  very  judgment 
to  Dr.  Joseph  Jones,  and  that  assietiment  was  read.  Pryor 
was  discharged  in  bankruptcy ;  his  deposition  was  taken.  He 
proves  that  be  had  assigned  this  judgment  to  Dr.  Jones,  and 
that  Stockton  was  his  attorney  in  obtaining  that  judgment; 
and  that  Stockton  was  at  the  time  of  the  levy  and  sale  the  at- 
torney to  collect  that  judgment;  and  that  Stockton  had  notice 
of  the  assignment  to  Dr.  Jones  before  his  purchase. 

Dr.  Jones  was  called  as  a  witness,  and  he  proves  that  Wil- 
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liam  B.  I^ryor  assigned  to  him  his  judgmf^nt  in  the  Commer- 
cial Court  of  New  Orleans  against  N.  &  E.  Ford  &  Co.  He 
identifies  the  bill  of  exchange  on  which  the  judgment  was  ob- 
tained, as  the  same  on  which  the  Planter's  Bank  of  Mississippi 
obtained  a  judgment  against  Pryor.  That  record  is  produced, 
and  it  shows  that  it  was  for  the  very  bill  that  Pryor  sued  N.  & 
R  Ford  &  Co.,  the  whole  of  both  records  being  before  the 
court ;  that  Stockton  was  the  lawyer  to  collect  the  judgment, 
and  that  he  caused  the  assignment  from  Pryor  to  him  to  be 
filed  in  the  record ;  that  Stockton  had  full  notice  of  it  He  fur- 
ther testifies,  that  Stockton  never  notified  him  of  any  proceed- 
ings to  attach  or  sell  this  judgment 

C.  M.  Jones,  attorney  for  J.  C.  Ford,  in  his  exception,  filed 
immediately  on  the  removal  of  the  cause  to  the  Umted  States 
Circuit  Court,  found  that  the  assignment  from  Pryor  to  Jones 
had  been  filed  in  court  by  Stockton,  and  he  formally  excepted 
to  Stockton's  being  assignee,  because  of  that  assignment  filed 
by  Stockton. 

There  is,  however,  another  argument,  altogether  independent 
of  the  foregoing,  to  show  that  a  court  of  equity  cannot  hesitate 
to  refuse  to  recognize  Stockton  as  the  purchaser  of  this  judg- 
ment of  Pryor  against  N.  &  E.  Ford  &  Co.,  and  to  give  him 
relief  on  his  pretended  assignment  thereof. 

1st.  Stockton  was  the  attorney  of  Pryor  in  obtaining  this 
judgment  for  upwards  of  $  8,000,  and  be  was  notified  of  the 
assignment  thereof  to  Jones,  and.  he  was  continued  as  the  at- 
torney. 

2d.  After  that  assignment,  he  brought  a  new  suit  on  the 
original  cause  of  action,  and  signed  his  name  to  the  petition. 
It  was  defeated  by  a  plea  ofv  res  judicaia^  and  that  the  bill  vtras 
merged  in  the  judgment  upon  it  This  was  on  the  22d  of  De- 
cember, 1840.  The  assignment  to  Jones  was  on  the  12th  of 
March,  1840.  He  was  then  proceeding  for  the  benefit  of  the 
assignee  Jones,  and  not  for  Pryori 

3d.  Standing  in  this  fiduciary  relation  to  Pryor  and  to  Jones, 
his  assignee,  when  Way  &  Bainbridge  sue  out  their  attach- 
ment to  sacrifice  the  interests  of  his  non-resident  client,  this 
same  R.  C.  Stockton  voluntarily  appears  in  the  name  of  Piryor 
and  files  his  answer,  without  notifying  Jones  or  Pryor  of  the 
proceeding ;  and  he  then,  as  the  ^attorney  of  Pryor,  accepts 
service  of  the  notice  of  judgment  He  facilitates  the  obtaining 
of  a  judgment  against  his  client  After  judgment,  by  the 
practice  in  Louisiana,  the  defendant  must  be  notified  of  a  judg- 
ment before  execution  can  issue. 

4th*  Under  an  execution  thus  procured,  and  for  the  inade- 
quate price  of  %  300,  he  claims  to  have  become  the  purchaser 
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of  bis  client's  judgment  for  $  8,000  or  $  10,000.  Can  such  a 
proceeding  bie  tolerated  by  a  court  of  equity  ?  Does  he  come 
into  equity  with  clean  hands?  Will  a  court  of  equity  look 
**  complacently  on  such  speculations  by  the  oflScers  of  a  court 
in  the  subjects  of  litigation  "  ? 

But  this  is  not  all  that  this  record  exhibits,  to  show  that 
Stockton  cannot  be  allowed  to  maintain  this  suit,  and  to  stand 
in  judgment  as  the  assignee  of  this  judgment 

by  the  record  of  Wav  ic  Bainbridge's  suit,  it  would  appear 
that  Robert  Mott  was  tlie  attorney  employed  by  Way  &  Bain- 
bridge  to  institute  and  prosecute  their  suit.  His  name  is 
signed  to  the  petition.  And  it  would  therefore  seem  that  there 
were  contradictory  proceedings.  It  happens,  however,  that 
Edmund  T.  Bainbriage's  deposition  was  taken ;  and  he,  one 
of  the  plaintiffs  in  1845,  testified  that  R.  C.  Stockton  was  the 
lawyer  employed  to  prosecute  the  suit  of  Way  &  Bainbridge, 
and  had  corresponded  with  Way  &  Bainbridge  as  their  attor- 
ney, and  that  Way  &  Bainbridge  had  never  got  one  cent  from 
their  judgment  against  Pryor.  And  William  Prather,  the  at- 
torney in  fact  of  Way  &  Bainbridge,  and  who  was  one  of  the 
assignors  to  Way  &  Bainbridge,  testifies  that  Stockton  was 
the  attorney  of  Way  &  Bainbridge,  and  the  only  attorney  with 
whom  the  assignee  of  Way  &  Bainbridge  had  anv  correspond- 
ence on  the  subject  of  that  suit. 

This  complainant  is  then  asking  a  court  of  equity  to  substi- 
tute him  to  the  right  of  Pryor  on  a  judgment  for  some  $  10,000 
against  N.  &  E.  Ford  &  Co.;  and  the  evidence  of  that  right  is,, 
that  he,  as  an  attorney  and  counsellor  at  law,  obtained  that 
judgment  for  Pryor;  that  Pryor  assigned  that  judgment  to 
Jones,  with  his  knowledge,  and  that  the  trust  and  confidence 
in  him,  as  an  attorney,  was  continued  in  him  by  Jones ;  that, 
after  all  this,  he  accepted  an  employment  from  Way  &  Bain- 
bridge to  attack  the  very  rights  which  it  was  his  duty  to  de- 
fend; and  that,  supposing  it  wouM  not  look  well  on  the  rec- 
ord to  appear  for  both  plaintiff  and  defendant,  he  obtains  the 
use  of  Mr.  Mott's  name  to  the  petition  of  Way  &  Bainbridge, 
and  he  makes  a  feigned  defence  for  Pryor,  with  full  knowledge 
that  Pryor  had  assigned  the  debt  Afrer  Pryor's  discharge  in 
bankruptcy,  he  appears  and  lets  a  judgment  go  against  him, 
without  notice  to  cither  Pryor  or  Jones,  and  then,  by  force  of 
these  proceedings,  he  claims  to  be  himself  the  owner  of  this 
$  10,000  judgment,  and  his  clients,  Way  &  Bainbridge,  have 
never  got  a  cent 

Surely,  surely  it  cannot  be  necessary  to  argue  seriously  be- 
fore the  highest  court  of  the  nation  any  further  propositions 
presented  by  this  record.     I  cannot  hesitate  to  believe,  with 
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con^dence,  that  no  enlightened  court  in  Christendom  would 
give  their  sanction  to  such  proceedings,  so  far  as  to  subrogate 
this  plaintiff  to  the  rights  of  Pryor  or  Jones,  or  Way  &  Bain- 
bridge,  upon  such  evidence.  And  if  the  case  were  my  own,  I 
should  not  be  disposed  to  trouble  the  court  one  moment  longer; 
perhaps,  however,  it  is  my  duty  to  the  defendant  to  notice 
other  points. 

The  court  will  observe  that  N.  ic  E.  Ford  &  Co.  failed  in 
1837-38,  and  became  hopelessly  insolvent  This  is  proven 
clearly  by  plaintiff.  I  am  not  certain  whether  if  appears,  but 
I  believe  it  does,  that  some,  if  not  all  of  them,  were  dis- 
charged as  bankrupts.  The  only  chance  to  make  any  thing 
out  of  this  judgment  was  by  this  suit  against  J.  C.  FordL 
The  Code  of  Louisiana,  art  3522,  §  22,  defines  a  litigious 
right  to  be  "one  which  cannot  be  exercised  without  under- 
going a  lawsuit"  And  by  art  2622,  he  against  whom  a  liti- 
gious right  has  been  transferred  may  get  himself  released  by 
paying  to  the  transferee  the  real  price  of  the  transfer,  to- 
gether with  interest  from  its  date."  I  submit  the  question  un- 
der these  articles,  whether  the  plaintiff  could  possibly  recover 
more  than  $  300,  with  interesti  if  be  had  been  a  stranger  to  all 
these  records. 

Under  the  title  "Compulsory  Transfer  of  Property,"  the 
Code,  art  2606,  says :  "  In  all  cases  a  fair  price  should  be 
given  to  the  owner  for  the  thing  of  which  he  is  dispossessed." 
Moreover,  Stockton  was  a  mandatory,  and  could  not  purchase 
the  thing  submitted  to  his  charge  as  a  mandatory. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  the  Circuit  Court  of  the  United 
States  held  in  and  for  the  District  of  Louisiana. 

The  action  was  commenced  in  a  District  Court  of  the  State, 
and  was  removed  by  the  defendant  to  the  Circuit  Court  of  the 
United  States,  under  the  twelfth  section  of  the  Judiciary  Act  of 
1789. 

James  C.  Ford,  the  defendant,  being  the  owner  of  a  planta- 
tion and  slaves  in  the  parish  of  Carroll,  State  of  Louisiana,  on 
the  11th  of  March,  1835,  sold  and  transferred  the  same  to  Nich- 
olas W.  Ford,  of  Louisville,  Kentucky,  for  the  consideration  of 
$  80,000  the  payment  of  which  was  secured  by  a  mortgage 
upon  the  property  sold.  A  subsequent  mortgage  was  also 
given  bv  N.  W.  Ford  and  wife,  dated  the  10th  of  June,  1837, 
to  the  defendant,  to  secure  him  against  several  heav^  liabili- 
ties he  was  under  for  him,  and  in  which  mortgage  was  includ- 
ed some  $  32,000  of  the  original  purchase-money  then  remain- 
ing unpaid. 
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On  the  26th  of  November,  1839,  N.  W.  Ford  sold  and  trans- 
ferred all  his  interest  and  estate  in  the  plantation  and  slaves  to 
William  Ford,  Jr.,  for  the  consideration  of  $  116,207.41,  to  se- 
cure the  pavment  of  which,  the  property  sold  was  mortgaged 
by  the  vendee. 

On  the  12th  of  May,  1841,  William  Ford,  Jr.,  resold  and 
conveyed  back  to  Nicholas  W.  Ford  the  plantation  and  slaves, 
for  the  same  consideration  which  he  had  agreed  to  pay  for' 
them,  and  which  was  paid  by  delivering  up  and  cancelling  the 
securities  given  at  the  original  purchase. 

And  on  the  same  12th  of  May,  1841,  Nicholas  sold  and 
transferred  the  plantation  and  slaves  back  to  the  defendant, 
from  whom  he  had  originally  purchased  them,  for  a  large  con- 
sideration, made  up  of  a  balance  reipaining  due  upon  the  first 
mortgage  and  liabilities  he  was  under  for  Nicholas,  and  the 
payment  of  which  he  had  assumed. 

The  interest  and  estate  of  the  defendant  in  this  plantation 
and  slaves,  under  the  title  thus  derived,  are  involved  in  the  re- 
sult of  this  suit  I  have  not  gone  into  the  particular  facts  and 
circumstances  attending  these  several  sales  and  transfers  of  the 
property,  as  the  view  we  have  taken  of  the  case,  and  upon 
which  w^c  shall  place  our  decision,  renders  it  unnecessary  to  a 
proper  understanding  of  the  question. 

The  claim  of  Stockton,  the  plaintiff,  is  as  follows. 

On  the  3d  of  December,  18139,  one  William  B.  Pryor  recov- 
ered a  judgment  in  the  Commercial  Court  of  New  Orleans 
against  N.  &  E.  Ford  &  Co.,  of  which  Nicholas  W.  Ford  was 
a  member,  for  $  7,442.74,  with  interest  at  five  per  c^nt.  from 
the  4th  of  December,  1837,  and  costs. 

On  the  2d  of  January,  1841,  this  judgment  was  filed  and  re- 
corded in  the  office  of  the  registry  of  mortgages,  and  became  a 
lien  on  the  real  estate,  and  other  immovable  property  .of  Nicho- 
las W.  Ford.  And  on  the  7th  of  February,  1842,  the  firm  ot 
Way  &  Bainbridge  recovered  a  judgment  against  William  B. 
Pryor  for  $  718.12,  with  five  per  cent,  interest  from  the  22d  of 
April,  1837,  and  costs.  An  execution  upon  this  judgment 
against  Pryor  was  issued  to  the  sheriff  on  the  26th  of  Febru- 
ary, 1842,  who  seized  all  his  interest  in  the  judgment  he  had 
recovered  against  N.  W.  Ford;  and,  on  the  17th  of  March 
following,  in  pursuance  of  such  seizure,  and  after  public  notice 
according  to  law,  sold  the  said  judgment  to  Stockton,  the 
plaintiff  in  this  suit,  for  $  300,  he  being  the  highest  bidder ; 
and  on  the  19th  of  April  conveyed  the  same  to  him  by  deed. 

The  suit  before  us  was  instituted  by  the  plaintiff,  under  a 
title  thus  derived  to  this  judicial  mortgage,  for  the  purpose  of 
foreclosing  the  same,  a»id  calling  upon  Jaro^s  C.  Ford,  the 
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defendant,  to  pay  the  amount  of  the  judgment,  principal  and 
interest,  or  that  a  sale  of  the  mortgaged  premises  be  ordered. 

It  will  be  seen  from  the  foregoing  statement  that  the  sale 
and  transfer  of  the  plantation  and  slaves  in  question  by  N.  W. 
Ford  to  William  Ford,  Jr.  took  place  on  the  26th  of  November, 
1839,  and  the  judgment  of  Prior  against  him  >^^as  filed  with 
the  recorder  of  mortgages  on  the  2d  of  January,  1841,  although 
recovered  on  the  3d  of  December,  1839,  some  seven  days  after 
the  above  conveyance. 

It  further  appears,  also,  that  on  the  12th  of  May,  1841, 
William  Ford,  Jfr.  resold  and  transferred  the  property  to  N.  W, 
Ford,  who,  on  the  same  day,  conveyed  it  to  the  defendant. 

The  plaintiff*  insists,  therefore,  that  this  judicial  mortgage  of 
Pryor  against  N.  W.  Ford,  to  which  he  had  derived  title  under 
the  sheriff's  sale,  became  a  lien  upon  the  property ;  —  1st  On 
the  ground  that  the  conveyance  of  the  26th  of  Novemb(?r,  1839, 
was  made  in  fraud  of  the  rights  of  judgment  creditors;  but,  if 
not,  2d*  That  it  became  a  lien  from  the  time  of  the  reconvey- 
ance to  N.  W.  Ford,  on  the  12th  of  May,  1841,  as  he  then  be- 
came reinvested  with  the  title. 

The  view  we  have  taken  of  the  case  renders  it  unimportant 
to  enter  upon  an  examination  of  either  of  these  questions;  and 
we  shall  assume  that  the  judgment  was  a  lien  upon  the  inter- 
est of  N.  W.  Ford  upon  one  or  the  other  of  the  grounds  above 
stated. 

On  the  12th  of  March,  1840,  William  B.  Pryor  assigned  this 
judgment  against  N.  W.  Ford  to  Dr.  Jones,  to  secure  him  for 
responsibilities  he  had  assumed  for  the  former,  he  agreeing  to 

Eay  over  the  balance,  if  any  remained  after  satisfying  them. 
)r.  Jones  is  a  witness  in  the  case,  and  testifies  that  the  judg- 
ment was  assigned  to  him  by  Pryor  as  an  indemnity  for  large 
sums  of  money  which  he  had  paid  and  was  liable  to  pay  for 
him  as  surety ;  and  that  he  had  paid  for  him  demands  exceed- 
ing the  amount  of  the  said  judgment  for  which  he  had  no 
other  satisfaction  or  security.  That  Pryor  took  the  benefit  of 
the  bankrupt  act  of  1841.  That  soon  after  the  assignment  of 
the  judgment  to  him  he  placed  on  file  in  the  oflice  where  the 
judgment  was  entered  notice  of  the  said  assignment ;  and  that 
the  plaintiff  had  full  knowledge  of  the  fact. . 

These  facts  are  confirmed  by  the  testimony  of  Pryor,  who  is 
also  a  witness  in  the  case. 

The  suit  was  not  commenced  by  Way  &  Bainbridgc  agamst 
Pryor  until  the  15th  of  January,  1842,  nearly  two  years  after 
this  assignment  of  judgment  of  Pryor  against  N.  W.  Ford  to 
Jones.  The  assignment,  as  we  have  seen,  was  made  upon  full 
considem^tion,  without  any  concealment,  or,  for  aught  that  ap- 
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pears,  intent  to  hinder  or  delay  creditors ;  and  was  well  known 
to  the  plaintiff  long  before  he  became  the  purchaser  at  the 
sheriff's  sale.     It  passed  the  legal  interest  in  tne  judicial  mort- 

Sge  out  of  Pryor,  and  vested  it  in  Jones,  as  early  as  the  12th  of 
arch,  1840;  and  we  are  wholly  unable  to  perceive  any  ground 
of  equity  in  the  plaintiff,  or  those  under  whom  he  holds,  for  dis* 
turbing  it  through  a  judgment  against  the  assignor  rendered 
nearly  two  years  afterwards. 

The  sheriff's  sale,  therefore,  could  not  operate  to  pass  any 
interest  in  it  to  the  plaintiff. 

After  the  parties  bad  proceeded  to  issue  upon  the  pleadings, 
the  plaintiff  applied  and  obtained  leave  to  withdraw  the  repli- 
option  and  amend  his  bill ;  and  in  that  amendment  he  set  forth, 
that  on  the  17th  of  February,  1842,  the  recorder  of  mortgages 
had  entered  on  the  mortgage  book  in  his  office  a  satisfaction 
and  discharge  of  the  judicial  mortgage,  which  at  that  date  was 
the  property  of  Pryor ;  that  afterwards  it  had  become  the  prop- 
erty of  the  plaintiff  by  virtue  of  the  sheriff's  sale  and  con- 
veyance ;  and  charges,  that  thd  entry  of  satisfaction  was  illegal 
and  void,  as  the  judgment  was  then  under  seizure  by  the  pro- 
cess of  attachment  in  the  suit  of  Way  &  Bainbridge  against 
Prypr ;  that  Pryor  had  no  right  to  release  the  judgment;  that  he 
never  received  payment  or  satisfaction  of  the  same;  and  that 
the  discharge  ol  record  was  fraudulently  procured  by  Jones  at 
the  request  of  James  C.  Ford,  the  defendant ;  and  that  Jones 
had  no  interest  or  property  in  the  same. 

No  answer  was  put  in  to  this  amendment,  and  tlje  allega^ 
tions  were  taken  as  confessed  by  the  defendant 

This  branch  of  the  case  has  occasioned  some  embarrassment; 
and  it  is  not  readily  perceived  why  the  solicitor  for  the  defend- 
ant should  have  omitted  to  put  in  the  proper  answer  to  the 
allegations,  or  have  allowed  them  to  be  entered  as  confessed. 

It  will  be  seen,  however,  that  the  object  of  the  amendment 
was  to  get  rid  of  the  entry  of  satisfaction,  of  the  judicial  mort- 
gage of  record,  which  had  been  entered  by  the  recorder  of  mort- 
gages in  due  form ;  and  which,  while  it  remained,  afforded  a 
complete  answer  to  the  title  set  up  by  the  plaintiff  under  the 
sheriff's  sale ;  but  which,  of  itself,  was  not  essential,  as  it  re- 
spected the  ground  of  defence  set  up  by  the  defendant  That 
rested  upon  the  assignment  from  Pryor  to  Jones  of  the  12th  of 
March,  1840.  TL  re  is  no  charge  made  in  the  amendment  of 
fraud  in  this  assignment,  nor  any  impeachment  of  its  validity, 
except  as  may  be  inferred  from  the  allegation  that  Jones  was 
not  the  owner  of  the  judementy  which  is  stated  by  way  of 
showing  that  he  possessed  no  authority  at  the  time  to  cause 
the  satisfaction  to  be  entered. 
21* 
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The  defendant  had  set  up  inr  his  first  and  sopplemental  an- 
swers, expressly,  as  one  of  the  grounds  of  his  defence,  this  as- 
signment of  the  judgment  from  Pryor  to  Jones,  and  from  Jones 
to  himself;  and  that  the  plaintifl  had  full  knowledge  of  the 
same.  The  fact,  therefore,  was  at  issue  on  the  bill,  answers, 
and  replication ;  and,  unless  it  had  been  directly  impeached  in 
the  amended  bill,  no  further  answer  was  necessary  to  enable 
the  defendant  to  maintain  it  by  the  proofs. 

This  being  the  state  of  the  pleadings  at  the  time  of  the 
amendment  of  the  bill,  the  admission  that  the  entry  of  satis- 
faction of  the  judgment  by  the  recorder  of  record  was  made 
without  authority,  and  void,  did  not  materially  affect  the 
ground  and  posture  of  the  defence.  For  while  the  pleadings 
were  such  as  enabled  the  defendant  to  maintain  the  force  and 
validity  of  the  assignment  by  the  proofs,  he  was  in  a  situa- 
tion to  defend  himself  against  the  claim  of  the  plaintiff,  in- 
dependently of  the  question  in  respect  to  the  entry  of  satisfac- 
tion. 

If  the  amended  bill  had  charged  that  the  assignment  had 
been  made  in  fraud  of  the  rights  of  creditors,  and  the  charge 
had  been  taken  as  confessed  for  want  of  an  answer,  the  ques- 
tion would  have  been  very  different     But  there  is  no  such, 
allegation. 

Indeed,  it  is  somewhat  remarkable,  that  neither  in  the  orig- 
inal bill,  nor  in  the  amendments  (for  there  were  two  amend- 
ments), is  there  to  be  found  a  charge  impeaching  the  good  faith 
or  validity  of  this  assignment,  although  its  existence  was  well 
known  to  the  plaintiff;  and  while  it  remained,  it  was  fatal  to 
his  deduction  of  title  under  the  sheriff's  sale. 

In  any  view,  therefore,  that  can  be  properly  taken  of  the 
case,  the  plaintiff  has  shown  no  right  or  interest  in  the  judicial 
mortgage  which  he  seeks  to  enforce  against  the  plantation 
and  slaves  in  question.  The  whole  interest  had  passed  to  the 
defendant 

There  is  another  ground  of  defence  set  up  in  the  pleadings, 
and  supported  by  the  proofs,  which  has  not  been  satisfactorily 
answered.  And  that  is,  that  the  plaintiff  was  the  attorney  of 
Pryor  in  the  judgment  against  N.  W,  Ford,  employed  to  en- 
force its  collection ;  and  while  holding  this  relation  to  him, 
and  sifter  the  assignment  of  Jones  to  the  latter,  he  became  the 
purchaser  in  his  own  name,  without  communicating  the  fact 
to  his  elient,  and  obtaining  his  consent  Holding  this  relation 
to  Jones  at  the  time  of  the  purchase,  it  was  his  duty  to  have 
advised  him  of  the  seizure  and  sale,  so  as  to  have  enabled  him 
to  prevent  a  sacrifice  of  the  judgment  on  the  sale ;  and  having 
not  only  neglected  to  do  this,  but  having  purchased  the  judg- 
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ment  himself,  a  court  of  equity  will  fasten  upon  the  purchase  a 
trust  for  the  benefit  of  the  client 

The  defendant,  therefore,  standing  in  the  place  of  Jones, 
would,  upon  clear  principles  of  eauity,  have  a  right  to  demand 
of  the  plaintiff  the  title  acquired  at  the  sheriff's  sale  to  the 
judicial  mortgage,  on  paying  the  purchase-money.     And  if  the 

[)urchase  was  made  in  bad  faith,  and  with  the  intent  to  specu- 
ate  at  the  expense  of  the  rights  and  interests  of  the  clienti 
using  the  knowledge  derived  from  that  relation  for  this  pur- 
pose, the  remedy  might  not  be  too  strong  even  to  set  aside  the 
sale,  and  relieve  the  property  from  the  encumbrance  without  the 
terms  mentioned. 

It  is  true,  this  is  not  ine  case  of  an  attorney  purchasing 
property  under  an  execution  which  he  has  issued'  on  a  judg- 
ment, the  usual  case  in  which  a  court  of  equity  has  interfered) 
and  declared  the  purchase  to  have  been  made  in  trust  for  the 
client.  But  the  principle  is  the  same.  He  had  the  charge  of 
the  judgment,  and  was  intrusted  with  the '  management  of  it 
for  the  4>urpose  of  collection  ;  and  qan  be  allowed  to  do  no  act 
in  the  absence  of  the  client,  and  without  his  consent  concern- 
ing it,  by  which  he  may  derive  an  advantage  at  the  expense 
of  the  client 

Instead  of  the  judgment,  suppose  the  plaintiff  had  the  charge 
and  management  of  a  plantation  and  slaves  for  his  client,  and 
an  execution  should  come  against  them  under  which  they 
were  seized  and  sold.;  can  it  be  doubted,  if  purchased  in  by  the 
attorney  in  the  absence  of  the  client,  and  without  his  consent, 
that  he  could  not  hold  the  property  discharged  oP  the  trust 
growing  out  of  the  relation  existing  between  the  parties  ?  We 
suppose  not  A  court  of  equity,  from  the  mere  fact  of  such 
relation,  would  fasten  upon  the  purchase  a  trust,  Ivithout  any 
inquiry  into  the  motives  or  intentions  of  the  attorney  in  mak- 
ing the  purchase,  and  compel  him  to  give  up  its  benefits  and 
advantages  on  the  reimbursement  of  the  purchase-money. 
Neither  fraud  nor  imposition  need  be  shown.  The  client  may, 
at  his  election,  treat  the  act  as  done  for  his  benefit 

There  are  few  of  the  business  relations  of  life  involving  a 
higher  trust  and  confidence  than  that  of  attorney  and  client, 
or,  generally  speaking,  one  more  honorably  and  faithfully  dis- 
charged; few  more  anxiously  guarded  by  the  law,  or  gov- 
erned by  sterner  principles  of  morality  and  justice ;  and  it  is 
the  duty  of  the  court  to  administer  them  in  a  corresponding 
spirit,  and  to  be  watchful  and  industrious,  to  see  that  confi- 
dence thus  reposed  shall  not  be  used  to  the  detriment  or  prej- 
ndice  of  the  rights  of  the  party  bestowing  it 

But  it  is  unneceseary  to  pursue  this  branch  of  the  case,  or  to 
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place  oar  decision  upon  it,  as  the  ground  already  taken,  and 
stated  more  at  large,  affords  a  full  and  condasive  answer  to 
the  claim  set  up  by  the  plaintiff. 

The  decree  of  the  court  below  is  affirmed- 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana,  and  was  argued  by  counsel  On  con- 
sideration whereof,  it  is  now  here  ordered,  adjudged,  and  de- 
creed by  this  court,  that  the  decree  of  the  said  Circuit  Court 
in  this  cause  be,  and  the  same  is  hereby,  affirmed,  with  costs. 


Julia  P.  Hotchkiss,  Executrix  of  John  6.  Hotchkiss,  deceased, 
John  A.  Davenport,  and  John  W.  Quinct,  Plaintiffs  in  error, 
v:  Miles  Greenwood  and  Thomas  Wood,  Partners  in  Tradb 
under  the  Namjb  of  M.  Greenwood  &  Ca 

A  patent  granted  for  a  "  new  and  nsefal  improyement  in  makine  door  and  other 
knobs,  of  all  kinds  of  clay  osed  in  pottery,  and  of  porcelain,  by  having  the 
**  cavity  in  which  the  screw  or  shank  is  inserted  by  which  they  are  fastened  largest 
at  the  bottom  of  its  depth,  in  form  of  a  dovetail,  and  a  screw  formed  therein  by 
poaring  iii  metal  in  a  fused  state,"  was  invalid. 

The  invention  claimed  in  the  schedule  was  maDafactnriog  knobs  as  above  described, 
of  potter  s  clay,  or  any  kind  of  clay  used  in  pottery,  and  shaped  and  finished  by 
moulding,  taming,  burning,  and  glazing ;  and  also  of  porcelain. 

The  knob  was  not  new,  nor  the  metallic  shank  and  spindle,  nor  the  dovetail  form 
of  the  cavity  in  the  knob,  nor  the  means  by  whidi  the  metallic  shank  was  securely 
fastened  therein.    Knobs  had  also  been  used  made  of  clay. 

The  only  thing  new  was  the  subsUtution  of  a  knob  made  out  of  clay  in  that  peculiar 
form  for  a  knob  of  metal  or  wood.  This  might  4iave  been  a  better  or  cheaper 
article,  but  is  not  the  subject  of  a  patent 

The  test  was,  that,  if  no  more  ingenuity  and  skill  was  necessary  to  construct  the  new 
knob  than  was  possessed  by  an  ordinary  mechanic  acqtiainted  with  the  business, 
the  patent  was  void ;  and  this  was  a  proper  question  for  the  jury. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Ohio. 

It  was  a  question  involving  the  validity  of  a  patent  right, 
under  the  following  circumstances. 

The  patent  and  specification  were  as  follows:  — 

"  The  United  States  of  America,  to  all  to  whom  these  letters 
patent  shall  come. 
"  Whereas  John  G.  Hotchkiss,  New  Haven,  Conn.,  John  A 
Davenport,  and  John  W.  Quincy,  New  York,  have  alleged  that 
they  have  in  vented  a  new  and  useful  improvement  in  makinff 
door  and  other  knobs,  of  all  kinds  of  day  used  in  pottery,  and 
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of  porcelain,  wliich  tbey  state  has  not  been  known  or  used  be- 
fore their  application ;  have  made  oath  that  they  are  citizens  at 
the  United  States,  that  they  do  verily  believe  that  ther  are  thtt 
original  and  first  inventors  or  discoverers  of  the  said  improve- 
ment, and  that  the  same  hath  not,  to  the  best  of  their  knowl- 
edge and  belief,  been  previously  known  or  nsed;  have  paid 
into  the  treasury  of  the  United  States  the  sum  of  thirty  doUarsi 
and  presented  a  petition  to  the  Ck>mmissioner  of  Patents  signi- 
fying a  desire  ot  obtaining  an  exclusive  property  in  the  said 
improvement,  and  praying  that  a  patent  may  be  granted  for 
that  purpose :  These  are  therefore  to  grant,  accdhling  to  law, 
to  the  said  John  O.  Hotchkiss,  John  A.  Davenport,  and  John 
W.  Quincy,  their  heirs,  administrators,  or  assigns,  Yor  the  term 
of  fourteen  years, from  the  29th  da^  of  July,  1841,  the  full  and 
exclusive  right  and  liberty  of  making,  constructing,  using,  and 
vendinff  to  others  to  be  used,  the  said  improvement,  a  descrip- 
tion whereof  is  given  in  the  words  of  the  said  Hotchkiss, 
Davenport,  and  Quincy,  in  the  schedide  hereunto  annexed,  and 
IS  made  a  part  of  these  presents. 

^  In  testimony,  whereof,  I  have  caused  these  letters  to  be 
made  patent,  and  the  seal  of  the  Patent-Officb  has  been  here- 
unto affixed.  Griven  under  my  hand  at  the  city  of  ^Washing* 
ton,  this  29th  day  of  July,  A.  D.  1841,  and  of  the  independence 
of  the  United  States  of  America  the  sixty-sixth. 

^Daniel  WbBSTBB, 

Secreiarp  of  StfUe. 

*^  Countersigned  and  sealed  with  the  seal  of  the  Patent-Office. 

^  Hbnrt  L.  Ellsw9rth, 

Commissioner  of  PcUentsr 

*^  The  schedule  referred  to  in  these  letters  patept,  and  making 
a  part  of  the  same.  -^  To  all  whom  it  may  concern : 

^  Be  it  known  that  we,  John  G.  Hotchkiss,  of  the  dtv  and 
county  of  New  Haven,  and  State  of  Connecticut,  and  John  A. 
Davenport  and  John  W.  Quincy,  both  of  the  city,  county,  and 
State  of  New  York,  have  invented  an  improved  method. ot 
making  knobs  for  locks,  doors,  cabinet  furniture,  and  for  all  other 
purposes  for  which  wood  and  metal,  or  other  material  knpbs, 
are  used.  This  improvement  consists  in  making  said  knobs  of 
potter^s  *clay,  such  as  is  used  in  any  species  of  potterv;  also  of. 
porcelain ;  the  operation  is  the  same  ad  in  pottery,  oy  mould- 
ing, turning,  and  burning  and  glazing;  ^hey  may  be  plain  'in 
surface  and  color,  cnr  ornaqa^ntai  to  any  degree  in  both ;  tiie 
modes  of  fitting  them  for  their  application  to  doors,  locks, 
furaiturei  and  other  uses,  will  be  as  various  as  the  uses  to 
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which  tbev  may  be  applied,  bat  chiefly  predicated  on  one 
principle,  that  of  having  the  cavity  in  which  the  screw  or  shank 
IS  inserted,  by  which  they  are  fastened,  largest  at  the  bottom  of 
its  depth,  in  form  of  a  dovetail,  and  a  screw  formed  therein  by 
pouring  in  metal  in  a  fased  state.  In  the  annexed  drawing, 
A  represents  a  knob  with  a  large  screw  inserted,  for  drawers 
and  similar  purposes ;  B  represents  a  knob  with  a  shank  to 

f)a8s  through  and  receive  a  nut ;  C,  the  head  of  the  knob  calcu- 
ated  to  recive  a  metallic  neck ;  D,  a  knob  with  a  shank  calcu- 
lated to  receive  a  nut  on  the  outside  or  front  What  we  claim 
as  our  invention,  and  desire  to.  secure  by  letters  patent^  is  the 
manufacturing  of  knobs,  as  stated  in  the  foregoing  specifica- 
tions, of  potter's  clay,  or  any  kind  of  clay  used  in  pottery,  and 
shaped  and  finished  by  moulding,  turning,  burnins;,  and  glaz- 
ing \  and  also  of  porcelain.  John  O.  Hotchkiss, 

J.  A.  Davenport, 
John  W.  Quincy. 
''  Witnesses :  Alps.  Suerman, 

Jambs  Montgomery.'' 

In  October,  1845,  the  plain tifis  in  error  brought  an  actios  in 
the  Circuit  Court  of  the  United  States  for  Ohio,  against  the 
defendants,  for  a  violation  of  the  patent  right 

The  defendants  pleaded  not  guilty,  and  gave  the  following 
notice :  — 

M  The  plaintifis  will  please  take  notice,  that  on  the  trial  of  the 
above  cause  the  defendants  will  give  in  evidence  to  the  jury, 
that  the  said  John  O.  Hotchkiss,  John  A.  Davenport,  and  John 
W.  Quincy  were  not  the  original  and  first  inventors  and  dis- 
coverers of  making  or  manufacturing  knobs  of  potter's  clay  or 
of  porcelain.  They  will  also  prove  that  the  making  of  knobs 
from  potter's  clay,  and  also  from  porcelain  and  other  cliys 
used  by  potters,  was  known  and  practised,  and  such  knobs  were 
made,  used,  and  sold,  in  the  cities  of  New  York,  Albany,  Troy, 
and  Brooklyn,  in  the  State  of  New  York ;  also  in  Jersey  City, 
in  the  State  of  New  Jersey ;  also  in  the  city  of  Philadelphiai 
State  of  Pennsylvania;  by  John  Mayer,  Thomas  Frere,  Wil- 
liam Lundy,  Jr.,  and  Charles  W.  Vemerck,  residing  in  the  city 
of  New  York;  also  by  John  Harrison,  residing  in  Jersey  City, 
in  the  State  of  New  Jersey ;  and  by  litUefield,  Hatteibk,  & 
Shannon,  of  Philadelphia,  in  the  State  of  t^ennsylvania,  long 
before  the  29th  day  of  July,  in  the  year  1841,  the  date  of  the 
patent  in  the  declaration  mentioned.  They  vrill  also  inroye 
that  similar  knobs  were  manufactured  of  potter's  day,  and  also 
of  porcelain,  and  were  also  used  and  sold.  Ions  prior  to  the  said 
29tb  day  of  July,  1841,  in  the  town  of  Bur^em,  in  StafRnd* 
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shire,  England;  also  in  the  town  of  Sandyford,  near  Tnnstall; 
also  in  the  town  of  Hanley,  Staffordshire,  Endand ;  also  at 
Woodenbose  village,  in  the  county  of  Derbyshire,  England. 
And  the  said  defendants  will  prove  the  nianufactare  and  use 
of  said  knobs,  so  made  of  clay  and  porcelain,  by  Oodfirey 
Webster  and  John  Webster,  who  now  reside  in  East  Liverpool, 
Colambiana  County,  Ohio;  and  also  by  Enoch  Bulloch,  who 
now  resides  in  Wellsville,  in  the  same  county;  ako  by  Daniel 
Bennett,  who  now  [resides]  in  the  city  of  Pittsburg,  rennsyl- 
yania;  all  of  whom  formerly  resided  in  Staffordshire,  England. 
The  defendants  will  also  prove  that  the  said  patentees,  John 
G.  Hotchkiss,  John  A.  Davenport,  and  John  W.  Quincy,  at  the 
time  of  making  application  for  the  said  patent,  well  knew  that 
the  said  knobs  so  patented  had  been  previously  made  and  sold 
in  a  foreign  country,  to  wit,  in  the  kingdom  of  Great  Britain, 
and  also  in  Germany,  and  did  not  believe  themselves  to  be  the 
first  inventors  or  discoverers  of  manufacturing  knobs  from  pot- 
ter's day  or  porcelain.  AU  of  which  will  be  insisted  upon  in 
bar  of  the  action.  Chas.  Fox, 

Attorney  for  the  JkfendanUs!^ 

And  in  July,  1848,  the  following  additional  notice :  — - 

^  The  plaintiffs  in  this  cause  will  please  take  notice,  that  on 
the  trial  of  the  cause  the  defendants  will  five  in  evidence  to 
the  jury  that  the  said  John  G.  Hotchkiss,  «iohn  A.  Davenport, 
and  John  W.  Quincy  were  not  the  oiriginal  and  first  inventors 
and  discoverers  of  making  or  manufacturing  knobs  of  potter's 
day,  or  of  porcelain ;  they  will  also  prove  that  knobs  made  of 
|>otter*s  day,  and  of  porcelain  and  other  days,  YaA  been  f»e-* 
viously  publicly  used  and  sold  in  the  dties  of  New  York,  Al- 
bany, Troy,  and  Brooklyn,  in  the  State  of  New  York ;  also  in 
Jersey  city,  in  the  State  of  New  Jersey ;  also  in  New  Haven 
and  Middletown,  in  the  State  of  Connecticut,  long  before  and 
at  the  date  of  the  patent  under  which  the  plaintifls  claim ;  the 
defendants  will  likewise  prove,  on  said  trial,  that  John  Mayer, 
residing  in  Staten  Island ;  Hoope  &  Lee,  residing  in  the  dty 
of  Brooklyn,  in  the  State  of  New  York ;  Edward  H.  Higgins, 
John  Penfield,  John  Duntze,  residing  in  Hew  Haven,  in  the 
State  of  Connecticut;  Matthew  Fifo,  William  Fifo,  Jane  Fifo, 
John  C.  Smith,  and  certain  persons,  doing  business  under  the 
name  of  SmiCb,  Fifo,  &  Ca,  residing  in  the  city  of  Philadelphia, 
in  the  State  of  Pennsylvania,  as  early  as  the  year  ^831^  and 
from  that  time  on,  and  until,  dnd  at  the  time  of  .obtaining  ibs 

Sateo^t  under  which  the  plaintiffs  claim,  and  befojr^  the  alleged 
iscovery  and  invention  set  forth  in  said  patent,  made,aianu- 
(acturedi  and  publidy  sold  and  used,  knobs  made  of  potter'5 
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clay,  and  of  other  clays,  and  of  porcelain,  in  the  several  cities 
and  places  named." 

The  following  bill  of  exceptions  was  taken  daring  the  trial:-— 

*^The  plaintiffs  offered  in  evidence  the  patent  specifications 
and  drawings,  and*  other  evidence,  tending  to  prov^  the  orig- 
inality, novelty,  and  usefulness  of  the  inventions  as  described  in 
said  specification ;  and  other  evidence,  tending  to  show  the  vi- 
olation of  said  patent  by  the  defendant,  and  rested.  Where- 
upon the  defend^.nts  offered  evidence  tending  to  show  that  the 
said  alleged  invention  was  not  originally  invented  by  any  one  of 
the  said  patentees ;  and  that  if  said  invention  was  original  with 
any  of  the  said  patentees,  it  was  not  the  joint  invention  of  all 
of  said  patentees ;  and  other  evidence,  tending  to  show  that  the 
mode  of  fastening  the  shank  or  collet  to  the  knob,  adopted  by 
the  plaintiffs,  and  in  said  specification  described,  had  been 
known  and  used  in  Middletown,  Connecticut,  prior  to  the  al- 
leged inventions  of  .the  plaintiffs,  as  a  mode  of  fastening 
shanks  or  collets  to  metallic  knobs.  And  the  evidence  being 
closed,  the  counsel  for  the  plaintiffs  insisted  in  the  argument 
that,  although  the  knob,  in  the  form  in  which  it  is  patented, 
may  have  been  known  and  used  in  the  United  States  prior  to 
their  invention  and  patent;  and  although  the  shank  and  spin- 
dle, by  which  it  is  attached,  may  have  been  known  ai^d  used 
in  the  United  States  prior  to  said  invention  and  patent,  yet  if 
such  shank  and  spindle  had  never  before  been  attached  to  a 
knob  made  of  potter's  clay  or  porcelain,  and  if  it  required  skill 
and  thou&[ht  and  invention  to  attach  the  said  knob  of  clay  to 
the  metal  shank  and  spindle,  so  that  the  same  would  unite 
firmly,  and  make  a  solid  and  substantial  article  of , manufac- 
ture, and  if  the  said  knob  of  clay  or  porcelain  so  attached 
were  an  article  better  and  cheaper  than  the  knob  theretofore 
manufactured  of  metal  or  other  materials,  that  the  patent  was 
valid,  and  asked  the  court  so  to  instruct  the  jury,  which  the 
court  refused  to  do ;  but,  on  the  contrary  thereof,  instructed 
the  jury,  that,  if  knobs  of  the  same  form,  and  for  the  same  pur- 
poses with  that  described  by  the  plaintiffs  in  their  specifica- 
tions, made  of  metal  or  other  materisil,  had  been  known  and 
used  in  the  United  States  prior  to  the  alleged  invention  and 
patent  of  the  plaintiffs,  and  if  the  spindle  and  shank,  in  the 
form  used  by  the  plaintiffs,  had  before  that  '^ine  been  publicly 
known  and  used  in  the  United  States,  and'.liad  been  thereto- 
fore attached  to  metallic  k.iobs  by  means^of  the  dovetail  and 
the  infusion^  of  melted  metal,  as  the  same  is  directed  in  the 
specification  of  the  plaintiffs  to.  be  attached  to  the  knob  of 
pNotter's  clay  or  porcelain,  so  that  if  the  knob  of  clay-.or  porce- 
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lain  is  the  mere  substitution  of  one  material  for  another,  and 
the  spindle  and  shank  be  such  as  were  theretofore  in  oommon 
use,  and  the  mode  of  connecting  them  to  the  knob  by  dovetail 
be  the  same  that  .was  theretofore  in  use  in  the  United  States, 
the  material  being  in  common  use,  and  no  other  ingenuity  or 
skill  being  necessary  to  construct  the  knob  than  that  of  an  oiu 
dinary  mechanic  acquainted  with  the  business,  the  patent  is 
void,  and  the  plaintiffs  are  not  entitled  to  recover.  The  coun- 
sel for  the  defendants  asked  the  court  to  instruct  the  jury,  that, 
if  they  should  be  satisfied  that  any  one  of  the  patentees  was 
the  original  inventor  of  the  article  in  question,  and  that  the 
same  was  new  and  useful,  yet  if  they  should  be  satisfied  from 
the  evidence  that  all  the  patentees  did  not  j)articipate  in  the 
invention,  the  patent  is  void,  and  the  plaintiffs  c^annQt. recover. 
The  court  gave  the  above,  modified  by  the  remark,  that  the 
patent  was  primd  facie  evidence  that  the  invention  was  joint, 
though  the  fact  might  be  disproved  on  the  trial ;  and  the  court 
remarked,  there  was  no  evidence  except  that  of  a  slight  pre- 
sumption against  the  joint  invention  as  proved  by  the  patent; 
to  which  refusal  of  the  court  to  instruct  the  jury  as  asked  by 
the  counsel  for  the  plaintiffs,  and  to  the  instructions  given,  the 
plaintiffs,  by  their  counsel,  except,  and  pray  the  court  to  sign 
this  their  bill  of  exceptions. 

"John  McLean,    [seal.]" 

Upon  this  exception,  the  case  came  up  to  this  Court,  and 
was  argued  by  Mr.  Ewitig^  for  the  plaintiffs  in  enor,  and  Mr* 
CAose,  for  the  defendants  in  error. 

Mr.  Ewififfj  for  the  convenience  of  reference,  divided  the  m- 
structions  of  the  court  into  paragraphs,  as  follows. 
The  court  instructed  the  jury,  — 

1.  That  if  knobs  of  the  same  form  and  for  the  same  pur- 
poses with  that  described  by  the  "plaintiffs  in  their  specifica- 
tions, made  of  metaJ  or  other  material,  had  been  known  or 
used  in  the  United  StJltes  prior  to  the  alleged  invention  and 
patent  of  the  plaintiffs: 

2.  And  if  the  spindle  and  shank,  in  the  form  used  by  the 

Plaintiffs,  had  before  that  time  been  publicly  known  in  the 
Inited  States,  and  had  theretofore  been  attached  to  metallic 
knobs  by  means  of  the  dovetail  and  infusions  of  melted  metal, 
as  the  same  is  directed,  in  the  specifications  oT  the  plaintifis,  to 
be  attached  to  the  knob  of  potter's  clay  or  porcelain  : 

3.  So  that,  if  the  knob  of  potter's  clay  or  porcelain  is  the  mere 
substitution  of  one  material  for  another,  and  the  spindle  and 
shank  be  such  as  were  theretofore  in  use  in  the  United  States: 

4.  The  material  being  in  common  use,  and  no  other  in* 
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genuity  or  skill  being  necessary  to  construct  the  knob  than 
that  of  an  ordinary  rneehanic  acquainted  with  the  business : 

5.  The  patent  is  void,  and  the  plaintifis  are  not  entitled  to 
recover. 

It  will  be  seen  that  tne  court,  in  the  paragraph  of  the  instruo- 
tiops  which  I  have  numbered  4,  take  upon  themselves  to  de- 
termine in  the  negative  the  question  whether  ^it  required  skill 
and  thought  and  invention  to  attach  the  knob  of  clay  to  the 
metal  shaok  and  spindle,  so  that  they  would  unite  firmly,  and 
make  a  solid^  substantial  article  of  manufacture,^'  instead  of 
silbmitting  it  to  the  jury.  It  was  a  question  of  fact,  not  arising 
upon  the  construction  of  a  written  or  printed  paper,  but  de- 
pending  upon  evidence,  and  ought  to  have  been  submitted  to 
the  jury  if  material  in  the',  case. 

It  will  also  be  seen,  that  the  court  rejected  entirely  one 
clause  of  the  instructions  asked ;  namely,  ^  whether  the  knob 
of  clay  or  porcelain  thus  attached  to  tne  metallic  shank  and 
spindle  were  an  article  better  and  cheaper  than  the  knob 
theretofore  manufactured  of  metal  or  other  materials,"  and 

5 ave  .nothing  as  a  substitute  for  it,  leaving  the  jury  to*  On- 
erstand  that  it  was  immaterial  whether  it  were  %  better  and" 
cheaper  article  or  not 

The  court  seem  to  have  been  of  opinion,  first,  that  it  Could 
not,  in  the  nature  of  things,  require  skill  and  thought  and  in-^ 
vention  so  to  unite  the  tpetai  and  day  as  to  make  them, 
together,  a  firm  and  substantial  article  of  manufacture;  or, 
second,  that  the  new  manufacture  produced  by  tbe  substitu- 
tion of  one  material  for  another  in  part  of  tbe  article,  l&nd  the 
uniting  of  the  two  materials,  though  of  dissimilar  qualities,  and 
never  before  united  for  that  purpose,  was  not  patentable,  even 
though  it  required  skill  and  tlTDnght  and  invention  to  unite 
them ;  and  though  the  new  manufacture  thus  produced  were 
cheaper  and  better  than  any  like  article  ever  before  known. 

*  1st  The  first  position,  I  respectfully  contend,  the  court  had 
no  right  to  assume.  The  counsel  had  ^the  same  right  to  ap- 
peal from  the  court  to  the  jury,  on  question  of  fact,  that 
they  had  to  appeal  from  that  tribunal  to  this  on  a  question  of 
law.  The  right  to  refer  this  Question  to  the  juiy  was  distinctiy 
insisted  upon  by  counsel,  and  as  distinctly  denied  by  the  court 
For  this,  I  contend,  the  judgment  ought  to  be  reversed. 

But  if  the  court  had  the  right  to  settle  this  question  of  lact, 
•as  they  would  have  to  determine  the  efiect  of  a  written  instru- 
ment, I  think  I  am  able  to  show  that  they  erred  in  their  opin- 
ion en  the  question. 

Knobs  had  been  in^  use  many  hundred  years;  potter's  ware 
and  poroelain.^many  thotisand ;  but  no  one  ever  before  sue^ 
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ceeded  in  uniting  the  day  and  the  iron  so  as  to  make  of  the 
two  a  sobstantiai  fiLnd  useful  article.  There  are.  many  diffi- 
culties in  uniting  them,  which  can  be  best  explained  by  a  care- 
ful examination  of  the  new  manufacture  itseu ;  and  if  it  were 
proper  for  the  court  below  to\pronounce  upon  the  question 
connected  with  it  absolutely,  on  inspection,  as  a  legal  conclu- 
sion drawn  from  the  article  itself,  it  is  equally  so  for  the  court 
here  to  inspect  the  article,  and  determine  on  inspection  whether 
the  decision  below  was  right  Curtis  on  Patents,  ^  10,  14 
(note  2),  15, 16 ;  Webster  on  Patents,  29,  30. 

2d.  But  the  second  alternative  position  is  the  one  on  which 
I  understood  the  court  to  rest,  namely,  that  the  new  manufac- 
ture produced  by  the  substitution  of  one  material  for  another, 
as  in  this  case  the  substitution  of  clay  or  porcelain  in^the  place 
of  metal  for  the  knob,  using  metal  as  theretofore  for  the  cdlet 
and  spindle,  was  not  patentable,  though  the  materials  are  dis- 
similar, and  were  never  before  united  for  that  or  a  like  pur- 
pose.; and  though  it  required  skill  ahd  thought  and  invention  to 
unite  them,  and  though  the  new'  manufacture  thus  produced 
was  cheaper  and  better  than  any  like  article  ever  befcnrelcnown. 

This  position  cannot  be  maintained  either  by  reason  or  au- 
thorit/.  The  day  or  porcelain  knob,  connected  with  the  me- 
tallic shank  is  a  new  and  useful  manufacture,  according  to  the 
letter  as  well  as  the  spirit  and  intent  of  our  statute. 

1st  ^  That  it  is  ^a  manufacture '  can  admit  of  no  doubt;  it 
is  a  vendible  article,  produced  by  the  art  and  hand  of  man.''^ 
P^  C.  J.  Tindall,  in  Ck>rnish  v.  Keene,  Webs,  on  Pat  617 ; 
Boulton  V.  Bull,  2  H.  Black.  492,  495,  and  Ibid.  463,  464, 
note  (a) ;  and  Rex  i;.  Wheeler,  2  Barn.  &  Aid.  349,  350. 

2d.  As  the  court  refused  to  submit  to  the  jury  the  question 
whether  the  article  produced  by  the  substitution  of  day  or 
porcelain  for  metal,  &C.,  in  the  manufacture  6(  knobs,  was 
better  and  cheaper  than  the  old  aftide,  the  charge  must  rest 
on  the  admission  that  it  was  better  and  cheaper.  The  manu- 
fiurture  which  is  the  result  of  that  combination  is,  therefore, 
by  concession,  *'  a  useftil  manufacture.^' 

And  it  is  clear  tiiat  it  is  in  fact  a  very  useful  manufactore., 
The  potter's  ware  and  porcelain  knobs  are  almost  everywhere 
taking  the  place  of  the  metal  knob. 

3d.  It  is  also  a  new  manufacture. 

^  The  mere  substitution  of  one  metal  for  another  in  a  par- 
ticular manufacture  might  be  the  subject  of  a  patent,  if  the  - 
new  artide  were  better,  more  useful,  or  cheapsr  than  the  old." 
^  Curtis  on  Patents,  §  8,  note  3. 

**  No  one  can  say  that  a  silver  and  an  earthen  teapot  are 
the  same  manufacture."     Webster  ou  Patents,  p.  25,  note. 
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As  little  can  any  one  say  that  a  metal  and  an  earthen  knob 
are  the  tame  manufactore. 

^  If  there  be  any  thioff  material  and  new  which  is  an  im- . 
provement  of  the  trade,  that  will  be  sufficient  to  support  a  pat- 
ent'' <Per  Boiler,  J.  in  Bex  v.  Arkwright,  Webster's  Patent 
Cases,  71.  See  Godson  on  Patents,  ^  70,  124,  126 ;  also 
Hindemarch  on  Patents^  124,  126.  A  list  of  cases  sustaining 
this  point  are  collected  in  Curtis  on  Patents,  §§  9, 10.)  Lord 
Dudley's  patent  being  the  substitution  of  jpitcocd  for  charcoal 
in  the  manufacture  of  Iron  (Webster's  Patent  Cases,  14) ; 
Neilson's  patent,  the  hot  blast  instead  of  the  cold  lib.  152) ; 
G^rane's  patent,  the  substitution  of  anthracite  for  soft  coal  in 
connection  with  the  hot  blast  (lb.  273).  Durome's  patent,  the 
application  of  charcoal,  long  used  in  filtering,  to  the  filtering 
of  sugar  ^Ib.  152.)  In  Ball's  case,  the  use  of  the  flame  of  gas 
instead  oi  the  flame  of  oil  to  singe  off  the  superfluous  fibres 
ot  lace  (lb.  99,  and  note,  in  which  many  other  similar  cases  are 
referred  to). 

Our  invention  is  a  combination  of  dissimilar  materials  (not 
a  composition  of  matter)  never  before  united,  which  produces 
a  new  mam^dbcture.  Tindall,  C.  J.,  in  Crane  t;.  Price  aad 
others,  in  speaking  of  the  hot-air  blast  combined  with  anthra- 
cite coal  in  the  production  of  iron,  says :  — 

^  We  are  of  opinion,  that,  if  the  result  produced  by  such 
combination  is  either  a  new  article  or  a  cheaper  article  to  the 
public  than  that  produced  by  the  old  method,  such  combina- 
tion 10  an  invention  or  manufacture  intended  by  the  statute, 
and  may  well  become  the  subject  of  a  patent"  ^  And  it  falls 
witiiin  the  doctrine  of  Lord  Eldon,  that  there  may  be  a  valid 
patent  for  a  new  combination  of  materiab  previously  in  use 
for  the  same  purpose,  or  even  for  a  new  method  of  applying 
such  materials."     Webster's  Patent  Cases,  409. 

Mr.  Curtis,  after  a  review  of  the  cases,  says,  §  14 :  ^  It  ap- 
pears, then,"^  according  to  the  English  authorities,  that  the 
amoufat  of  the  invention  may  be  estimated  from  the  result,  al- 
tiiough  not  capable  of  beinp;  directiy  estimated  on  a  view  of 
the  invention  itself."  And  in  §  15 :  ^  The  utility  of  the  change 
is  the  test«to  be  applied  for  the  purpose.  As  there  cannot  be 
a  decidedly  new  result  without  some  degree  of  invention  to 
effect  that  result,  where  a  real  utility  is  seen  to  exist,  a  suffi- 
ciency of  invention  may  be  presumed.^  And  Mr.  Webster,  ^ 
his  treatise  on  the  subject-matter,  says,  that,  ^whenever  the 
change  and  its  consequences,  taken  together  and  viewed  as  a 
sum,  are  considerable,  there  must  be  a  sufficiency  of  invention 
to  support  a  patent"  (pp.  29,  30). 

•Our  courts  have  applied  the  same  tests  as  the  courts  in  Eng- 
land.   Curtis  on  Piitents,  §  la 
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As  in  the  case  of  Kneass  v.  The  Schuylkill  Bank|  4  Wash. 
9-lly  where  steel  plates  were  used  instead  of  copper  plates 
in  printing  bank-notes.  The  Question  left  to  the  jury  was, 
whether  the  substitute  of  steel  lor  copper  plates  was  an  im« 
proveroent.  See  Curtis  on  Patentsi  )  24  and  note  1,  citing 
Byan  v.  Godwin,  3  Pumner,  614|  518. 

In  the  case  at  bar,  the  question  of  skill  sEnd  invention,  and 
the  question  of  utility,  which  are  the  universfUy  acknowledged 
test  questions  in  this  dass  of  cases,  were  withheld  from  the 
jury;  the  question  of  skill  and  invention  determined  by  the 
court ;  the  question  of  utility  thrown  out  of  the  case. 

We  have,  then,  by  all  the  rules  heretofore  recognized  in  this 
class  of  cases,  ^  a  new  and  useful  manufacture." 

The  letter  of  the  statute  embraces  it ;  so,  dearly,  does  the 
spirit  and  intent  of  the  act  It  is  indeed  an  invention  of  much 
more  th^m  common  important  nd  merit  It  is  the  combina- 
tion of  two  materials,  metal  and  earth,  never  before  united  in 
this  manner,  so  as  to  ^ve  to  the  new  manufacture  the  stren^ 
of  iron  with  the  durability  and  beauty  of  the  day  or  poroelam ; 
its  exemption  from  the  corrosive  action  of  adds  and  other 
chemical  agents,  and  its  consequent  freedom  from  tarnish. 

There  are  some  cases  of  the  application  of  old  inventions  to 
obvious  new  uses  for  which  courts  Itave  refused  to  sustain  a 
patent  They  are  referred  to  hy  Lord  Abinger  in  Lost  r.  Ha- 
gen,  Websters  Patent  Cases,  208 ;  Curtis,  §7,  note  2.  Or  the 
case  of  a  double  use,  where  no  new  manufacture  or  a  cheapen- 
ing of  the  old  is  the  result    Ibid.,  note  3. 

In  the  case  of  Rex  v.  Fusell,  the  dampening  of  doth  by 
steam  instead  of  hot  water  would  have  been  held  patentable 
had  it  been  useful  It  was  firivolous.  Oane  i;.  Price,  Web- 
ster's Patent  Cases,  409. 

And  it  is  said  by  Mr.  Webster,  in  a  note  to  Crane  v.  Rrice 
and  others,  ^  that  no  case  is  reported  or  mentioned  in  any  of 
the  books  in  which  a  patent  has  failed  simply  on  the  ground 
of  the  invention  not  being  the  subject-matter  of  letters  patent 
Some  other  ground,  as  want  of  novelty  or  defective  specifica- 
tion, having  been  the  real  cause  of  failure.*' 

The  counsd  for  the  defendants  in  error  made  the  following 
points. 

The  court  now  is  called  upon  to  dedde  whether,  this  patent, 
or  whether  any  patent,  can  be  sustained  merely  for  applying  a 
common,  well-known  material  to  a  use  to  which  it  had  not  be- 
fore been  applied,  without  any  new  mode  of  using  the  material, 
or  any  new  mode  of  manu/actoring  the  artide  sought  to  be 
covered  by  the  patent 

22^ 


S8e  SUPREME  consT. 

Hoiehkifi  et  aL  v.  Oreeowood  el  aL 

And  here  we  will  first  ask  the  court  for  a  constmction  of 
ifais  patent  Does  the  patent  and  specification  confine  it« 
daim  to  a  mere  right  to  use  clay  or  porcelain  for  the  purpose 
of  makinff  or  manufacturing  knobs,  or  does  it  claim  to  cover 
the  manufacturing  knobs  of  dajr  and  porcelain  in  the  manner 
or  mode  set  forth  in  the  specification  ? 

The  langua^  of  the  dainii  in  the  closing  part  of  the  specifi- 
cation, is  as  fdlows :  — 

^  What  we  claim  as  our  invention,  and  desire  to  secure  by  let- 
ters patent,  is  the  manufacturing  of  knobs,  as  stated  in  the  fore- 
ffoing  specification,  of  potter's  clay,  or  any  kind  of  clay  used 
m  pottery,  and  shaped  and  finished  by  moulding,  turning,  burn- 
ing, and  glazing,''  &a  The  patentees  had  previously  stated 
in  their  specification  that  ^  the  modes  of  fitting  them  for  their 
application  to  doors,  locks,  and  furniture,  and  other  j^ses,  will^ 
be  as  various  as  the  uses  to  which  they  may  be  aijpHedf  but 
chiefly  predicated  on  one  principle,  that  of  having  the  cavity  in 
which  the  screw  or  shank  is  inserted,  by  which  theyare  fas- 
tened, largest  at  the  bottom  of  its  depth,  in  form  of  a  dovetail, 
and  a  screw  formed  therein  by  pouring  in  metal  in  a  fused  ^tate." 

The  concluding  clause  of  the  specification  then  claims  by 
the  patent  to  cover  the  manufacture  of  knobs  made  of  clay^  in 
the  manner  described  in  (^e  specification,  i^nd  the  great  pnnci- 
ple  of  the  manner  of  forming  the  knob  is  by  a  cavity  which, 
with  hot  metal  poured  in,  wm  make  a  dovetail-ehap^  fosten- 
ingor  holding  of  the  knob  on  to  the  shaft 

We  think  it  clear  the  claim  is  for  manufacturing  knobs  of 
day  in  the  particular  manner  specified,  so  that,  when  manu- 
factured, they  shall  be  held  to  the  shank  by  force  of  the  dovetail. 

We  think  it  clear  that,  had  not  the  defendants  established 
the  fact  on  the  trial,  that  knobs  for  door-handles  and-'for  locks 
had  been  previously  patented  to  a  person  in  Middletown,  which 
were  made  and  fastened  in  the  same  identical  way  as  the  ones 
described  in  the  plaintiff'  specification,  the  plaintifis  would 
have  daimed  the  right  to  recover  against  us  for  making  and 
fastening  the  knobs  in  that  particular  way.  We  suppose  the 
.plaintiflb,  in  the  absence  of  such  testimony,  would  have  daimed 
that  their  specification  covered  the  form  and  manner  of  fasten- 
inff  th6  knobs  to  the  handle,  as  well  as  the  material  out  of 
which  the  knob  was  made.  Indeed,  such  was  their  claim 
made  at  the  trial  of  the  cause. 

It  is  now  well  settled,  that,  in  order  fairly  to  construe  a  pat- 
ent, the  whole  specification  must  be  examined  ;  and  if  we  can 
gather  from  the  whole  paper  the  meaning  of  the  inventor, 
and  the  extent  of  bis  daim,  the  object  of  the  statute  is  at- 
tained. 2  Phillips  on  Pat  169, 170 ;  3  Sumner,  520 ;  Curtis 
on  Pbt  H  123, 130, 14t;  1  l^fason,  477. 
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This  case  is  very  similar  to  the  case  of  Barrett«et  al.  v.  Hall| 
1  Mason,  477,  where  Judffe  Story  held,  that,  taking  the  whole 
specification,  it  was  manuest  the  patentee  claimed  as  his  in- 
vention a  mode  of  dyeing  and  finishing  silks,  lind  not  a  mode 
of  dyeing  alone ;  and  the  patent  being  too  broad,  the  whole  not 
being  his  invention,  the  patent  was  void. 

It  is  also  well  settled,  that  whatever  appears  to  be  covered 
by  the  claim  of  the  patentee  as  his  own  invention  most  be 
taken  as  part  of  the  daim ;  for  coorts  of  law  are  not  at  liberty 
to  reject  any  part  of  the  claim ;  and  therefore,  if  it  turns  out 
that  any  thing  claimed  is  not  new,  the  patent  is  void,  however 
small  or  unimportant  such  asserted  invention  may  be.  Cur« 
tis  on  Pat  §  131 ;  2  Storjr,  412. 

We  claim,  therefore,  that  this  is  in  fact  a  claim  for  making 
knobs  of  day,  combined  with  the  particular  manner  of  fasten- 
ing the  same  to  the  shank  by  a  aovetail  fastening,  and  is  in 
Iruth  a  daim  for  a  combination. 

If  we  are  correct  in  this  view  of  the  case,  then  it  is  dear  that 
the  patent  is  void,  as  the  juryjiave  found  that  the  daim  of 
fastening  knobs  to  handles  by  dovetail  fastenings  was  not  new, 
but  was  known  and  used  before  the  plaintiffs'  patent  Winans 
v.  Boston  and  Providence  Railroad  Co.,  2  Story,  413;  Hill  v. 
Thompson,  Webster's  Patent  Cases,  226,"  228. 

But  suppose  that  the  claim  id  the  patent  was  the  mere  right 
to  make  knobs  of  day  or  porcelain,  without  regard  to  any  par- 
ticular mode  of  making  or  fastening  the  knobs  into  the  shaft, 
the  question  arises.  Could  such  a  patent  be  sustained  ? 

The  plaintififs'  claim  that  they  have  the  ri^ht  to  the  exdu- 
sive  use  of  clay  for  fourteen  years  to  come,  in  making  knobs 
for  doors,  locks,  and  drawers,  bv  making  such  a  daim  known 
at  the  Patent-Office.  They  don't  even  daim  to  be  the  dis- 
coverers of  clay ;  but  thev  claim  the  exdusive  right  to  appro- 
priate and  use  clay  in  making  knobs. 

It  is  a  strange  claim,  to  say  the  least  of  it  According  to 
the  prindple  of  the  claim,  one  man  may  claim  a  patent  for 
makmg  a  stove  of  sheet-iron ;  another  may  daim  a  patent  for 
making  stoves  of  cast-iron;  another  may  daim  a  patent  for 
making  stoves  of  copper ;  and  each  mav  claim,  npt  the  right  to 
make  a  stove  of  a  particular  form  ana  shape  only,  or  bv  anv 
peculiar  process  of  making,  but  the  exdusive  right  to  make  aU 
sorts  and  shapes  of  stoves  out  of  the  particular  material  named. 

So  another  man  daims  the  exdusive  right  of  using  ice  to 
cool  water ;  another  daims  the  exdiisive  right  to  use  ice  for 
oooling  wine ;  another,  to  use  the  same  artiae  to  cool  brandy : 
and  a  physician  daims  the  exdusive  right  to  use  the  artide  oi 
ioe  to  cool  a  fevered  patient's  head. 
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Again,  one  man  has  been  long  accustomed  to  make  window* 
sashes^  of  pine  wood;  another,  comes  and  says  he  can  make 
window-sashes  of  cast-iron,  and  claims  the  exclusive  right  to 
make  all  the  cast^irdn  sashes  the  country  may  want  for  the 
uext  fourteen  years. 

Another  has  discovered  that  he  can  make  the  whole  of  a 
house  out  of  cast-iron ;  he  therefore  claims  the  exclusive  right 
to  make  all  the  cast-iron  houses  that  are  wanted  for  fourteen 
years  to  cotne. 

Another  says  he  has  discovered  that  he  can  build  splendid 
raihroad-cars  for  the  conveyance  of  passengers  out  of  sheet 
copper  or  tin ;  he  therefore  obtains  a  patent  for  the  exclusive 
use  of  copper  and  tin  in  making  such  carriages. 

Another  diiscovers  that  teakettles  have  been  made  of  cast- 
iron  for  years  past,  but  tea  and  coffee  pots  have  not  as  yet  been 
made  of  that  material,  and  he  immediately  obtains  a  patent 
for  the  exclusive  right  to  make  cast-iron  tea  and  coffee  pots  for 
fourteen  years. 

We  know  that  cast-iron  has  been  extensively  used  for  mak- 
ine  machinery  of  different  shapes  and  forms;  for  making 
columns,  fences,  floors,  and  indeed  every  thing  whose  shape 
can  be  impressed  upon  sand ;  and  can  it  be  pretended  that  any 
one  at  this  day  can  claim  the  right  to  make  some  new  thing 
out  of  cast-iron,  and  thereby  exclude  all  other  persons  from 
making  the  same  article  out  of  the  same  material  ? 

To  allow  such  a  claim,  it  appears  to  us,  would  be  violating 
the  spirit  of  the  act  of  Congress.  The  object  of  the  act  of 
Conpess  is  to  encourage  men  to  devote  their  time  and  talent 
in  making  new  and  useful  discoveries  in  the  arts,  manufactuijes, 
and  compositions  of  matter.  Why  does  the  act  provide  so 
carefully  lor  new  compositions  of  matter,  if  an  individual  could 
obtain  a  patent  for  a  use  of  an  element  of  matter  without  any 
composition  at  all  ? 

The  patentee  in  this  case  is  endeavoring  to  add  a  new  clause 
to  the  patent  law.  He  is  claiming  the  right  to  apply  a  common 
element  of  nature  to  a  new  purpose,  without  the  aid  of  any 
new  mode  or  process  of  working  it,  and  without  combining  it 
with  any  other  portions  of  matter  so  as  to  make  it  a  compo- 
sition. 

The  only  causes  authorizing  the  issuing  of  a  patent  are  de- 
clared and  set  forth  in  the  sixth  section  of  the  act  of  1836. 
That  section  enacts,  "  that  any  person  or  persoiMi,  having  dis- 
covered or  invented  any  new  and  useful  art,  machine,  manu- 
facture, or  composition  of  matter,  or  any  new  and  useful  im- 
provements on  any  art,  machine,  manufacture,  or  composition 
of  mattec,  not  before  known  or  used,  &c.,  may  make  applica- 
21 
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To  satisfy  the  terms  of  the  statute,  there  must  be  some  new 
art,  machine,  manufacture,  or  composition  of  matter  discoveredi 
or  there  can  be  no  patent 

It  is  well  settled,  that  a  patent  cannot  be  granted  for  a  new 
use  of  the  thing,  or,  as  it  is  commonly  stated,  a  double  use. 
The  application  of  an  old  machine  to  some  new  purpose  |8 
not  the  foundation  of  a  patent;  but  an  improvement  of  an  old 
machine,  in  order  to  apply  it  to  the  same  purposes  more  advan- 
tageously, is  the  subject  of  a  patent  But  in  this  latter  case,  it 
is  the  particular  improvement  made  in  the  machine  which  con- 
stitutes  the  basis  ot  the  patent,  not  the  result 

If  in  the  present  case  the  patentees  had  invented  an  im- 
provement  in  the  mode  of  fastening  the  knobs  to  the  handles, 
or  if  they  had  invented  a  new  mode  of  making  knobs  out  of 
day  or  other  materials,  their  patent  might  have  been  sustained) 
but  we  maintain  they  cannot  obtain  a  patent  for  a  new  use,  or 
double  use,  of  the  article  of  day,  any  more  than  thev  could  sus- 
tain a  patent  for  a  new  use  of  an  eld  machine. 

It  has  beej^  decided,  that,  where  a  certain  description  of 
wheels  had  been  used  on  other  than  railway-carriages,  a  patent 
could  not  be  sustained  for  the  use  of  such  wheels  on  railway- 
carriages.  Curtis,  note  to  §  87.  The  court  distinguished  be- 
tween applying  a  new  contrivance  to  an  old  object,  and  apply- 
ing an  old  contrivance  to  a  new  object  Losh  v.  Hague,  Web- 
ster's Patent  Cases,  207.  The  learned  judge  stated  that  a 
patent  cannot  be  had  for  applying  a  well-known  thing,  which 
might  be  applied  to  fifty  thousand  different  purposes,  to  an 
operation  which  is  exactly  analogous  to  what  was  done  before. 
2  Story,  4l2. 

So  it  has  been  Held  that  a  patent  for  curling  palm-leaf  for 
mattresses  could  not  be  sustained,  where  the  same  process  had 
been  long  in  use  for  curling  hair.  Howe  v.  Abbott,  2  Storyi 
190, 193. 

In  this  latter  case  the  judge  remarked  that  it  was  the  mere  ap- 
plication of  an  old  process  and  old  machinery  to  a  new  use.  The 
same  as  if  a  coffee-mill  were  employed  to^nd  corn,  or  a  flax- 
machine  were  employed  to  spin  cotton.  There  must  be  some 
new  mode  or  process  to  produce  the  result 
^  If  new  effects  are  produced  by  an  old  machine  in  its  upalteired 
state,  no  patent  can  be  supported  for  it,  as  such  a  patent  would 
be  for  an  effect  onlv.   1  GaJlison,  478,  481. 

So  in  the  new  use  of  medicines  or  compositions,  as  is  said 
in  Boulton  v.  Hall,  2  H.  BL  487.  Suppose  the  world  were 
better  informed  than  it  is  how  to  prepare  Dr.  Jayne's  fever- 
powder,  and  an  ingenious  physidan  should  find  out  that  it 
was  a  specific  cure  for  a  consumptioni  if  given  in  particulaf 
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qaantities ;  could  he  have  a  patent  for  the  sole  use  of  Jayne's 
powders  in  consumption,  or  to  be  given  in  particular  quantities  ? 
I  think  it  must  be  conceded  that  such  a  patent  would  be  void, 
and  yet  the  use  of  the  medicine  would  be  new,  and  the  effect 
of  it  as  materially  different  from  what  is  now  known,  as  life  is 
from  death. 

So  the  same  judge  says  the  use  of  arsenic  for  curing  agues 
could  not  be  patented,  because  the  medicine  would  not  be  new, 
and  a  new  use  of  it  is  not  the  subject  of  a  patent 

We  claim,  therefore,  that  this  patent  cannot  be  sustained  as 
a  patent  for  the  exclusive  privilege  of  using  clay  for  the  manu- 
facture of  knobs,  instead  of  brass,  silver,  or  metallic  composi- 
tions. That  such  a  claim  does  not  rise  to  the  dignity  of  an  in- 
vention or  discovery,  but  is  a  mere  substitution  of  one  material 
in  place  of  another,  for  making  the  same  common  article. 
There  is  no  change  proposed  in  the  manner  of  working  the 
dav,  no  improvement  in  machinery  used  to  produce  the  result, 
and  no  new  result  is  obtained;  the  same  identical  knobs  are 
produced  and  applied  in  the  same  way ;  the  only  change  is  in 
the  material  used,  and  we  suppose  that  a  mere  change  of  one 
material  for  another  cannot  be  the  subject  of  a  patent 

The  case  then  comes  within  the  principle  laid  down  in. 
Phillips  on  Patents,  p.  113 :  ^  The  use  of  the  ordinary  known 
materials  cannot  be  monopolized  by  patent  We  must  under- 
stand this  doctrine  to  be  limited  to  known  materials,  and  to 
such  as  naturally  exist,  whether  known  or  not;  for  the  dis- 
covery of  a  new  elementary  substance  or  material,  by  analysis 
or  otherwise,  does  not  give  a  right  of  a  monopoly  of  it**  2  IL 
BL487. 

On  the  argument  of  this  latter  case  the  court  put  the  ques- 
tion to  counsel,  ^  whether,  if  a  man  by  science  were  to  devise 
the  means  of  making  a  double  use  of  a  thing  known  before,  he 
could  have  a  patent  for  that?  It  was  rightly  and  candidly  ad- 
mitted that  fa^  could  not''   (p.  486.) 

Add  Justice  Eyre  says  of  Hartley's  patent:  ^  He  did  not  in- 
vent those  means ;  the  invention  wholly  consisted  in  the  new 
manner  of  using,  or,  I  would  rather  say,  of  disposing  a  thing  in 
common  use,  and  which  thing  every  man  might  make  at  his 
pleasure ;  and  which,  therefore,  I  repeat,  could  not,  in  my  jud<y- 
ment,  be  the  subject  of  the  patenf 

We  claim  that  there  can  be  no  patent  in  the  United  States 
founded  upon  the  material  used,  unless  where  a  new  combina- 
tion of  materials  is  made  use  of,  and  then  it  comes  under  that 
clause  of  the  patent  law  which  authorizes  a  patent  for  any 
new  composition  of  matter. 

Without  a  new  composition  of  matter,  or  a  new  mixture  of 
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the  ingredients  used,  or  a  new  proportion  of  ingredients  ased| 
there  can  be  no  patient  for  the  material  used  in  the  production 
of  the  article.  To  hold  otherwise  would  be  to  repeal  this 
clause  of  the  statute,  or  rather  to  add  a  new  clause  to  it  The 
act  has  declared  a  man  may  obtain  a  patent  for  discovering -a 
new  composition,  or  mixing  of  substances,  so  as  to  produce  a 
new  substance ;  bat  it  has  not  declared  that  any  one  can  obtain 
a  patent  for  the  exclusive  use  of  an  element  of  matter,  where 
no  combination  or  mixture  of  different  portions  of  matter  is  set 
forth. 

Cla^,  and  its  suitability  for  being  manufactured  into  articles 
of  different  shapes,  and  to  be  applied  to  different  purposes,  is 
well  known.  The  mode  of  moistenine;  and  usinff  it,  and  mak- 
ing it  into.knobs,  teapots,  plates^  bowls,  cups  ana  saucers,  tic^ 
and  of  glazing,  staining,  and  biking  it,  is  also  well  known, 
and  no  change  is  proposed  in  these  operations.  The  use  of 
brass,  iron,  silver,  and  class,  for  the  manufacture  of  knobs  for 
doors  and  drawers,  is  also  well  known.  The  particular  mode 
of  fastening  claimed  by  the  plaintiffs  is  shown  not  to  be  new; 
and,  as  belore  remarked,  all  that  can  be  now  claimed  in  this 
record  is,  the  exclusive  right  to  use  day  instead  of  metal  in 
making  these  knobs. 

We  know  of  no  case  in  which  such  a  claim  has  been  sus- 
tained. We  have  shown,  from  the  authorities,  that  the  new 
use  of  an  old  machine  to  produce  a  new  effect  is  Qot  the  sub- 
ject of  a  patent 

We  have  shown  that  the  new  use  of  an  old  medicine  or 
composition  of  matter  cannot  be  patented ;  and  surely,  if  a 
composition  of  matter  (which  requires  mind  and  skill)  could 
not  be  applied  to  a  new  use,  the  application  of  one  of  the  sub- 
stances ot  which  the  composition  was  made  could  not  be  ap- 
plied to  a  new  use,  and  thereby  lay  the  foundation  for  a  patent 
And  we  have  also  shown  that  the  substitution  of  one  material 
for  another  is  not  a  patentable  subject 

We  claim,  therefore,  in  conclusion,  that  this  patent  is  void,  — 

1st  Because  it  claims  in  its  specification  to  have  invented 
the  mode  of  fastening  the  knob  to  the  handle,  which  the  verdict 
of  the  jury  has  shown  to  be  untrue,  and  therefore  the  claim  is 
larjzer  than  the  invention. 

Sd.  Because  a  patent  for  the  substitution  of  one  material  for 
another,  without  any  combination,  or  any  new  mode  or  process 
of  manufacturing  the  article,  cannot  be  sustained. 

3d.  Because  no  patent  for  the  manufacture  of  an  article  can 
be  sustained,  unless  the  particular  mode  of  nfi^nofacturing  the 
article  is  spedfied  and  is  new,  and  the  difference  between  the 
old  and  new  mc  de  of  manufacturing  is  pointed  out 
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Mr.  Jastice  NELSON  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Ohio. 

The  suit  was  brought  against  the  defendants  for  the  alleged 
infringemenldf^  patent  for  a  new  and  useful  improveraent  in 
making  door  and  other  knobs  of  all  kinds  of  clay  used  in  pot* 
teiy,  and  of  porcelain. 

The  improvement  consists  in  making  the  knob^  of  clay  or 
porcelain,  and  in  fitting  them  for  their  application  to  doors, 
locks,  and  furniture,  and  various  other  uses  to  which  they  may 
be  adapted;  but  more  especially  in  this,  that  of  having  the 
cavity  in  the  knob  in  which  the  screw  or  shank  is  inserted,  and 
by  which  it  is  fastened,  largest  at  the  bottom  and  in  the  form 
oi  dovetail,  or  wedm  reversed,  and  a  screw  formed  therein 
by  pouring  in  metal  in  a  fused  state ;  and,  after  referring  to 
drawings  of  the  article  thus  made,  the  patentees  conclude  as 
follows :  — 

<*  What  we  claim  as  our  invention^  and  desire  to  secure  by 
letters  patent,  is  thei  manufacturing  of  knobs,  as  stated  in  the 
foreffoing  specifications,  of  potter's  clav,  or  any  kind  of  day 
used  in  pottery,  and  shaped  and  finished  b^  moulding,  turning, 
burning,  and  glazing ;  and  also  of  porcelain." 

On  the  trial  evidence  was  given  on  the  part  of  the  plaintiffs 
tending  to  prove  the  originality  and  usefulness  of  the  inven- 
tion, and  also  the  infringement  by  the  defendants;  and  on 
tiie  part  of  the  defendants,  tending  to  show  the  want  of  origi- 
naKty ;  and  that  the  mode  of  fastenins;  the  shank  to  the  knob, 
as  claimed  by  the  plaintifis,  had  been  known  and  used  before, 
and  had  been  used  and  applied  to  the  fastening  of  the  shanks 
to  metallic  knobs. 

And  upon  the  evidence  being  closed,  the  counsel  for  the 
plaintiflb  prayed  the  court  to  instruct  the  jury  that,  although 
the  day  knob,  in  therform  in  which  it  was  patented,  may  have 
been  tiefore  known  and  used,  and  also  the  shank  and  spindle 
by  which  it  is  attached  may  have  been  before  known  and 
used,  yet  if  such  shank  and  spindle  had  never  before  been  at- 
tached in  this  mode  to  a  knob  of  potter's  clay,  and  it  required 
skill  and  invention  to  attach  the  same  to  a  knob  of  this  de- 
jcription,  so  that  they  would  be  firmly  united,  and  make  a 
Qtron^  and  substantial  artide,  and  which,  when  thus  made, 
would  become  an  article  much  better  and  cheaper  than  the 
knobs  made  of  metal  or  other  materials,  the  patent  was  valid, 
and  the  plaintifis  would  be  entitled  to  recover. 

The  court  reluaed  to  give  the  instruction,  and  charged  the 
jury  that,  if  knobs  of  the  same  form  and  for  the  same  purposes 
as  that  claimed  by  the  patentees,  made  of  metal  or  other  ma- 
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terial,  had  been  before  known  and  used;  and  if  the  spindle 
and  shank,  in  the  form  used  by  them,  had  been  before  known 
and  used,  and  had  been  attached  to  the  metallic  knob  by  means 
of  a  cavity  in  the  form  of  dovetail  and  infusion  of  melted 
metal,  the  same  as  the  mode  claimed  by  the  patentees,  in  the' 
attachment  of  the  shank  and  spindle  to  their  knob;  and  the 
knob  of  clay  was  simply  the  substitution  of  one  material  for 
another,  the  spindle  and  shank  being  the  same  as  before  in 
common  use,  and  ako  the  mode  of  connecting  them  by  dove- 
tail to  the  knob  the  same  as  before  in  common  use,  and  no 
more  ingenuity  or  skill  required  to  construct  the  knob  in  this 
way  than  that  possessed  by  an  ordinary  mechanic  acquainted 
with  the  business,  the  patent  was  invalidi  and  the  plaintiflb 
were  not  entitled  to  a  verdict 

This  instruction,  it  is  claimed,  is  erroneous,  and  one  for 
which  a  new  trial  should  be  ^ranted. 

The  instraction  assumes,  and,  as  was  admitted  ou  the  arga- 
ment,  properly  assumesi  that  knobs  of  metal,  wood,  &x^  con- 
nected with  a  shank  and  spindle,  in  the  mode  and  by  the  means 
used  by  the  patentees  in  their  manufacture,  had  been  before 
known,  and  were  in  public  use  at  tfaie  date  of  the  patent;  and 
hence  the  only  novdty  which  couldVbe  claimed  on  their  part 
was  the  adaptation  of  this  old  contrivance  to  knobs  of  potter's 
clay  or  porcelain  ;  in  other  words,  the  novelty  consisted  in  the 
substitution  of  the  clay  knob  in  the  place  of  one  made  of  metal 
or  wood,  as  the  case  might  be.  And  in  order  to  appreciate 
still  more  clearly  the  extent  of  the  novelty  claimed,  it  is  proper 
to  add,  that  this  knob  of  potter's  clay  is  not  new,  and  therefore 
constitutes  no  part  of  the  discovery.  If  it  was,  a  very  different 
question  would  arise ;  as  it  might  very  well  be  uigeo,  and  sufy 
cessfully  urged,  that  a  knob  of  a  new  composition  of  matter,  to 
which  this  old  contrivance  had  been  applied,  and  which  resulted 
in  a  new  and  useful  article,  was  the  proper  subject  of  a  patent 

The  novelty  would  consist  in  the  new  composition  made 
practically  useful  for- the  purposes  of  life,  by  the  means  and  oon^ 
trivances  mentioned.  It  would  be  a  new  manufacture,  and 
none  the  less  so,  within  the  meaning  of-  the  patent  law,  be- 
cause the  means  employed  to  adapt  the  new  composition  to  • 
useful  purpose  was  old,  or  well  "known. 

But  in  the  case  before  us,  the  knob  is  not  new,  nor  the 
metallic  shank  and  spindle,  nor  the  dovetail  form  of  the  cavitj 
in  the  knob,  nor  the  means  by  which  the  metallic  shank  is 
securely  fastened  therein.  All  these  were  well  known,  and  in 
common  use ;  and  the  only  thing  new  is  the  substitution  of  « 
knob  of  a  different  material  from  that  ber^tofofe  used  in  con* 
nection  with  this  arrangement 

VOL.  XI.  23 
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Now  it  may  very  well  be,  that^  by  connecting  the  clay  or 
porcelain  knob  with  the  metallic  shank  in  this  well-known 
mode,  an  article  is  prodaced  better  and  cheaper  than  in  the 
case  of  the  metallic  or  wood  knob ;  but  this  does  not  result 
from  any  new  mechanical  device  or  contrivance,  but  from  the 
fact,  that  the  material  of  )vhich  the  knob  is  composed  happens 
to  be  better  adapted  to  the  purpose  for  which  it  is  made.  The 
improvement  consists  in  the  superiority  of  the  material,  and 
which  is  not  new,  over  that  previously  employed  in  making 
the  knob. 

But  this,  of  itself,  can  never  be  the  subject  of  a  patent  No 
one  will  pretend  that  a  machine,  made,  in  whole  or  in  part,  of 
materials  better  adapted  to  the  purpose  for  which  it  is  used 
than  the  materials  of  which  the  old  one  is  constructed,  and  for 
that  reason  better  and  cheaper,  can  be  distinguished  from 
the  old  one ;  or,  in  the  sense  of  the  patent  law,  can  entitle  the 
manufacturer  to  a  patent. 

The  difference  is  formal,  and  destitute  of  ingenuitv  or  inven- 
tion.  It  may  afford  evidence  of  judgment  and  skill  in  the  se- 
lection and  adaptation  of  the  materials  in  the  manufacture  of 
the  instrument  lor  the  purposes  intended,  but  nothing  more. 

I  remember  having  tried  an  action  in  the  Circuit  in  the  Dis- 
trict of  C!onnecticut  some  years  since,  brought  upon  a  patent  for 
an  improvement  in  manufacturing  buttons.  The  foundation 
of  the  button  was  wood,  and  the  improvement  consisted  in 
covering  the  face  with  tin,  and  which  was  bent  over  the  rim  so 
as  to  be  firmly  secured  to  the  wood.  Holes  were  perforated  in 
the  centre,  by  which  the  button  could  be  fastened  to  the  gar- 
ment It  was  a  cheap  and  useful  article  for  common  wear, 
and  in  a  good  deal  of  demand. 

On  the  trial,  the  defendant  produced  a  button,  which  had 
been  taken  off  a  coat  on  which  it  had  been  worn  before  the 
Revolution,  made  precisely  in  the  same  way,  except  the  foun- 
dation was  bone.  The  case  was  given  up  on  the  part  of  the 
plaintiff.  Now  the  new  article  was  better  and  cheaper  than 
the  old  one;  but  I  did  not  then  suppose,  nor  do  I  now,  that 
this  could  make  any  difference,  unless  it  was  the  result  of  some 
new  contrivance  or  arrangement  in  the  manufacture.  Certain- 
ly it  could  not,  for  the  reason  that  the  materials  with  which  it 
was  made  were  of  a  superior  quality,  or  better  adapted  to  the 
uses  to  which  the  article  is.  applied. 

It  seemed  to  be  supposed^  on  the  argument,  that  this  mode 
of  fasteni^  the  shank  to  the  clay  knob  produced  a  new  and 
peculiar  eflject  upon  the  article,  beyond  that  produced  when  ap- 
plied to  the  metallic  knob,  inasmuch  as  the  fused  metal  1) v. 
which  the  shank  was  fastened  to  the  knob  prevented  the  shaiut 
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from  acting  immediately  upon  the  knob,  it  being  inclosed  and 
firmly  held  by  the  metal ;  that  for  this  reason  the  clay  or 
porcelain  knob  was  not  so  liable  to  crack  or  be  broken,  but 
was  made  firm  and  strong,  and  more  darable. 

This  is  doubtless  true.  Bat  the  peculiar  effect  thus  referred 
to  is  not  distinguishable  from  that  which  would  exist  in  the 
case  of  the  wood  knob,  or  one  of  bone  or  ivory,  or  of  other  ma- 
terials  that  might  be  mentioned. 

Now  if  the  foregoing  view  of  the  improvement  claimed  in 
this  patent  be  correct,  it  is  quite  apparent  that  there  was  no 
error  in  the  submission  of  the  questions  presented  at  the  trial 
to  the  jury ;  for  unless  more  ingenuity  and  skill  in  applying  the 
old  method  of  fastening  the  shank  and  the  knob  were  required 
in  the  application  of  it  to  the  day  or  porcelain  knob  than  were 
possessed  by  an  ordinary  mechanic  acquainted  with  the  busi- 
ness, there  was  an  absence  of  that  degree  of  skill  and  ingenu- 
ity which  constitute  essential  elements  of  every  invention.  In 
other  words,  the  improvement  is  the  work  of  the  skilful  me- 
chanic, not  that  of  the  inventor. 

We  think,  therefore,  that  the  judgment  is,  and  most  be,  af- 
firmed. 

Mr.  Justice  WOODBURY  dissented- 

I  feel  obliged  to  dissent  from  my  brethren  in  this  case.  It  is 
chiefly,  however,  in  regard  to  the  manner  in  which  some  of  the 
facts  were  submitted  to  the  jury ;  but,  involving  as  it  does  an 
important  principle  in  the  practice  under  our  patent  system,  it 
may  be  useful  to  explain  the  grounds  of  my  dissent 

It  is  agreed,  that  m  July,  1§41,  John  G.  Hotchkiss  and  two 
others  obtained  a  patent  for  what  they  described  as  **  a  new 
and  useful  improvement  in  making  door  and  other  knobs  of 
all  kinds  of  day  used  in  pottery,  and  of  porcelain.'' 

The  first  question  of  law  which  arises  on  the  record  is, 
.whether  the  patent  covered  merely  the  knob,  the  bulbous  ban- 
die,  or  inducied  also  the  shank  or  spindle,  and  the  mode  of  fas- 
tening it  to  the  handle. 

The  charge  of  the  judge  at  the  trial,  as  drawn  up  in  the  ex- 
ceptions, seems  to  have  proceeded  on  the  ground  that  the  pat- 
ent and  invention  covered  both  the  knob  and  mode  of  fasten- 
ing. Whether  this  was  a  correct  construction  does  not,  how- 
ever, seem  to  be  very  material,  when  we  consider  the  instruc-' 
tions  given  to  the  jury  in  other  respects  *,  and  that  thev  were 
equally  applicable  to  the  bulbous  handle  alone,  or  the  handle 
with  its  dovetail  hollow,  or  the  handle  and  the  shank  com- 
bined. 

If  both  parties  acquiesced  below  in  the  idea  that  the  patent 
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was  not  only  for  sach  a  knob,  but  the  combination  of  such  a 
knob  with  the  shank  in  the  mode  described,  and  the  charge 
was  predicated  <.n  that  view,  it  is,  perhaps,  not  allowable  here 
to  take  a  different  position. 

In  order  to  understand  clearly  what  is  deemed  objectionable 
in  the  course  pursued  below,  it  may  be  noticed  that  the  chief 
grounds  of  objection  to  the  patent  thus  construed  below  seem 
to  have  been,  that  the  invention  was  not  original,  nor  of  a  char- 
acter to  be  patentable. 

The  statement  in  the  bill  of  exceptions  is  in  oonie  respects 
obscure.  But  the  substance  of  the  instruction  on  this,  as  set 
out  there,  is,  that  if  the  invention  had  been  made  before  or  was 
liow  confined,  <<  so  that  the  knob  of  clay  or  porcelain  is  the 
mere  substitution  of  one  material  for  another,"  —  "the  ma- 
»terial  being  in  common  use  and  no  other  ingenuitv  or  skill 
being  necessary  to  construct  the  knob  than  that  of  an  ordi- 
nary mechanic  acquainted  with  the  business,  —  the  patent  is 
voi3,"  &c. 

The  counsel  for  the  plaintiffs  next  requested  the  court  to  pro- 
ceed further,  and  charge  the  jury,  that,  "if  the  Said  knob  of  clay 
or  porcelain  so  attached  were  an  article  better  and  cheaper 
than  the  knob  theretofore  manufactured  of  metal  or  other 
materials,  the  patent  was  valid."  But  the  court  did  not  give 
any  such  instruction.  In  this,  I  think,  was  the  chief  error. 
From  the  record  I  feel  bound  to  believe  that  evidence  was  of- 
fered on  both  sides  as  to  the  originality  and  utility  of  the  knob, 
and  its  mode  of  combination  with  the  shank.  It  would  seem, 
then,  to  have  been  the  duty  of  the  court  below  to  instruct  the 
jury,  that  it  was  their  province  to  decide  not  only  on  which  side 
the  evidence  preponderated,  but  if  the  invention  w^s  cheaper 
and  better  than  what  preceded  it,  that  protection  should  be 
given  to  it  as  patentable. 

In  either  view,  considered  as  an  invention  of  the  knob 
alone,  or  the  knob  and  handle  combined,  the  chief  question 
is  still  the  same,  whether  proper  instructions  as  to  its  being 
patentable,  and  all  the  proper  instructions  which  the  circum- 
stances required.  Were  given. 

Now,  on  the  point  as  to  the  invention  being  patentable,  the 
direction  virtually  was  to  consider  it  not  so,  if  an  ordinary 
mechanic  could  have  made  or  devised  it;  whereas  in  my  view 
the  true  test  of  its  being  patentable  was,  if  r^he  invention  was 
new,  and  better  and  cheaper  than  what  preceded  it.  This  test, 
adopted  by  the  Circuit  Court,  is  one  sometimes  used  to  decide 
whether  the  invention  for  which  a  patent  has  been  obtained  is 
new  enough  or  distinguished  enough  from  a  former  invention 
to  prevent  it  from  being  an  infringement,  and  to  justify  a  new 
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patent  for  it,  and  not,  as  here,  whether  it  is  valuable  or  material 
enouffb  per  se  to  be  protected  by^  any  patent 

Whenever  the  kind  of  test  adopted  below  is  used  otherwise 
than  to  see  if  there  has  been  an  infringement  or  not,  it  is  to  as- 
certain whether  the  invention  is  original  or  not,  that  is,  whether 
it  is  a  tri/ling  change  and  merely  colorable  or  not  Webster 
on  Sub.  Mat  25;  Curtis  on  Patents,  §§  6,  7;  2  Gallis,  C.  C, 
51 ;  1  Mason,  C.  C.  18!^.  But  it  is  impossible  for  an  invention 
to  be  merely  colorable,  if,  as  claimed  here,  it  was  better  and 
cheaper ;  and  hence  this  last  criterion  should,  as  requested  by 
the  plaintiffs,  have  been  suggested  as  a  guide  to  the  jurv. 

Then,  if  they  became  convinced  that  the  knob  in  this  case, 
by  its  material,  or  form  inside,  or  combination  with  the  shank, 
was  in  truth  better  and  cheaper  than  what  had  preceded  it  for 
this  purpose,  it  would  surely  be  an  improvement  It  would 
be  neither  frivolous  nor  useless,  and,  under  all  the  circumstan- 
ces,  it  is  manifest  that  the  skill  necessary  to  construct  it,  on 
which  both  the  court  below  and  the  court  here  rely,  is  an  im- 
material  inquiry,  or  it  is  entirely  subordinate  to  the  questioUi 
whether  the  invention  was  not  cheaper  and  better.  Thus,  some 
valuable  discoveries  are  accidental  rather  than  the  result  of 
much  ingenuity,  and  some  happy  ones  are  made  without  the 
exercise  of  great  skill,  which  are  still  in  themselves  both  novel 
and  useful.  Such  are  entitled  to  protection  by  a  patent,  be- 
cause they  improve  or  increase  the  power,  convenience,  and 
wealth  of  the  community. 

Chancellor  Kent  has  truly  said  (2  Kent's  Comm.  371),  "  The 
law  has  no  regard  to  the  process  of  mind  by  which  the  inven- 
tion was  accomplished,  whether  the  discovery  be  by  accident 
or  by  sudden  or  by  long  and  laborious  thought."  See  also 
Earle  v.  Sawyer,  4  Mason,  C.  C.  1,  6 ;  Crane  v.  Price,  Webstci-'a 
Pat  Cases,  411. 

In  this  last  case.  Chief  Justice  Tindall  goes  quite  as  far  as 
Chancellor  Kent,  and  says:  "In  point  of  law,  the  labor  of 
thought  or  experiment  and  the  expenditure  of  money  are  not 
the  essential  grounds  of  consideration  on  which  the  question 
whether  the  invention  is  or  is   not  the   subject-matter  of  a 

f)atent  ought  to  depend.  Foi'  if  the  invention  be  new  and  use- 
iil  to  the  public,  it  is  not  material  whether  it  be  the  result  of 
long  experiments  and  profound  research,  or  whether  by  some 
sudden  and  lucky  tl  ought  or  mere  accidental  discovery." 

So  in  Earle  v.  Sawyer,  4  Mason,  1,  the* doctrine  settled  is, 
that  "  a  combination,  if  simple  and  obvious,  yet  if  entirely  new, 
is  patentable.  And  it  is  no  objection  to  it,  that  up  to  a  cer- 
tfiun  point  it  makes  use  of  old  machinery."  And  Justice  Story 
says,  in  so  many  words :  "  It  is  of  no  consequence  whether 
23* 
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the  thing  be  simple  or  complicatedi  whether  it  be  by  aeddent . 
or  by  long,  laboriouB  thought,  or  by  an  instantaneous  flash  of 
the  mind,  that  it  was  first  done."    ^  The  law  looks  to  the  fact, 
and  not  the  process  by  which  it  is  accomplished/'    (p.  6.)     * 

It  is  thus  apparent  to  my  mind  that  the^test  adopted  oelow 
for  the  purpose  to  which  ii  was  applied,  and  which  has  just 
been  sanctioned  here,  has  not  the  countenance  of  precedent, 
either  English  or  American ;  and,  at  the  same  time,  it  seems 
open  to  great  looseness  or  uncertainty  in  practice. 

But  it  has  been  urged  here,  that  this  invention  was  merely 
applying  clay  and  porcelain  tj;  a  new  purpose,  and  that  merely 
4  new  purpose,  in  our  patent  system,  is  not  entitled  to  protec- 
tion. 2  Story,  190, 412 ;  Losh  v.  Hague,  Webster  Pat  Cas.  207; 
Curtis  on  Patents,  87.  The  meaning  of  this  rule,  howeyer, 
as  eyiscerated  from  all  the  cases  is,  that  the  application  of  an 
old  machine  or  old  composition  of  matter  before  patented  to  a 
new  object,  or  what  is  termed  a  double  use,  does  not  entitle 
one  to  a  patent  connected  with  this  new  object;  because  then 
there  is  no  new  machinery  or  new  combination  of  old  parts, 
as  in  merely  applying  a  patent  grist-mill  to  a  new  purpose  of 
grinding  plaster. 

But  it  is  entirely  different  if  you  apply  an  old  earth,  or  old 
mechanical  power,  or  old  principle  in  physics,  to  a  new  object 
There  is  then  a  new  form  adopted,  or  a  new  combination  for 
the  purpose.  And  though  the  elementary  material  be  old,  or 
the  elementary  principle  operating  be  old,  it  being  difficult  to 
discover  a  new  substance  or  new  elementary  principle,  yet 
there  is  a  new  shape  and  consistency  and  use  given,  or  a  new 
modus  operandi^  which,  if  cheaper  and  better,  benefits  the  world 
and  deserves  protection  and  encouragement. 

If  these  are  the  effects,  however  small  the  skill  or  ingenuity 
required  to  imitate  them,  they  are  not  excluded  from  the  aid 
of  the  laws  by  either  principles  or  precedents.  They  are  not 
mere  double  uses  of  a  previous  machine  or  composition ;  but  a 
double  or  additional  form  or  composition  of  an  article  for  a 
new  purpose. 

There  is  a  new  manufacture,  as  here  of  clay  into  knobs, 
or  knobs  with  a  dovetail  hollow  combined  with  a  shank.  The 
books  are  full  of  such  slight  changes  in  structure,  composition, 
or  mode  of  application,  which  were  novel,  and  better  in  their 
results,  and  therefore  upheld,  and  were  not  and  could  not  be 
regarded  merely  as  the  application  of  an  old  machine  to  new 
purposes.  Beside  the  new  material  and  the  new  mode  of  fas- 
tenmg,  when  the  results  as  here  are  considerably  improvedi. 
they  suffice  to  make  the  invention  patentable.  (Webster  on 
the  Sub.  Matter,  29, 30.)     These  are  then  all  required  by  the 
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strictest  law,  viz.  ^diversity  of  metliod''  and  "diyeisity  of  rf- 
feet"    Phillips  on  Fatentfs  122. 

Here,  the  new  material  for  a  knob,  instead  of  former  ma- 
terials, was  more  durable  than  wood,  was  cheaper  than  iron, 
and  very  beautiful  to  the  eye,  instead  of  Idoking  coarser.  Its 
structure  to  receive  a  dovetailed  shank  and  secure  it  by  fused 
metal,  rather  than  by  a  hole  through  and  a  screw  at  the  end, 
appears  to  have  been  highly  important ;  and  if  embraced  in  the 
patent,  as  was  probably  considered  in  the  court  below,  fur- 
nished an  additional  reason  for  instructing  the  jury  to  consider 
whether  the  knob  in  controversy  was  not  cheaper  and  better 
than  what  preceded  it 

The  precedents  are  quite  full  on  this,  and  some  of  them  in 
all  respects  nearly  in  point  Similar  to  this  was  the4iot  blast, 
substituted  for  the  cold  in  making  iron,  and  a  patent  for  it  up- 
held. Neilson's  Case,  Webster,  P.  C.  14.  The  bjast  was  still  air, 
but  in  a  different  condition,  leading  to  new  and  useful  results. 
8o  the  use  of  the  flame  of  gas  to  finish  cloth  rather  than  the 
flame  of  oil.  Webster,  P.  C.  99.  So  steel  plates  used  instead 
of  copper  in  engraving.  Kneass  t;.  Schuylkill  Bank,  4  Wash. 
C.  C.  9, 11.    That  very  closely  resembles  the  present  case. 

So  pit-coal,  substituted  for  charcoal  in  making  iron,  has 
been  deemed  patentable  (Webster,  P.  C.  14) ;  and  anthracite 
for  bituitiinous  coal  (273.)  There  are  also  some  strong  opin- 
ions beside  these  decisions  in  favor  of  a  change  in  metal  for 
an  instrument  being  alone  sufficient  for  a  patent,  if  more  use- 
ful or  cheaper.  See  Webster  on  Sub.  Matter,  25,  note,  and 
Curtis  on  Patents,  §  8.  (Phillips  on  Patents,  134,  if  there  be 
any  contrivance  connected  with  it)  Indeed,  why  should  it  not 
be  sufficient  ?  A  new  mode  of  operating  or  a  new  composition 
to  produce  better  results  is  the  daily  ground  for  a  patent  All 
which  the  act  of  Congress  itself  requires  is  that  the  invention 
be  for  '^  any  new  and  useful  improvement  on  any  art,  majchine, 
manufacture,  or  composition  ot  matter,"  &c.  6  Stat  at  Large, 
p.  119,  ^  6.  Must  it  not  then  be  considered  such  an  im- 
provement^ if  operating  with  new  materials .  both  cheaper  and 
more  durable  ? 

Who  cannot  realize  that,  since  the  improved  modes  of  cut- 
ting, boring,  and  shaping,  the  substitution  of  iron  for  v^ood 
in  many  manufactures  might  not  often  be  a  gain  in  strength 
and  durability,  quite  beyond  any  difference  in  expense,  and 
be  justiy  patentable  ?  W  ho,  too,  would  not  deem  it  material 
to  gain  oy  the  use  of  wood  or  leather,  or  a  cheap  metal,  instead 
of  gold  and  silver,  for  some  manufacture  or  mechanical  pur- 
pose, when  it  can  be  done  with  increased  benefit  as  well  as 
cheapness.    And  why  is  not  he  a  benefactor  to  the  commu- 


972  aUPHEME  COUHT. 


Beeiide  v.  Wplker 


nityi  and  to  be  encoaraged  by  protection,  who  invents  a  me  of 
80  cheap  an  earth  as  clay  for  knobs,  or  in  a  new  form  or  com* 
bination,  by  which  the  commnnity  are  largely  gainers  ? 

On  the  whole  case,  then,  it  seems  to  me  that  justice  between 
these  parties,  as  well  as  sound  legal  principle,  requires  anotiier 
trial  on  instructions  upon  some  points  omitted,  and  instruc- 
tions in  some  other  respects  different  in  law  from  what  were 
given  in  this  instance  at  the  first  triaL 

Order. 
This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Circuit  Court  of  the  United  States  for  the  District 
pf  Ohio,  and  was  argued  by  counsel  On  consideratioii 
whereof,  it  is  now  here  ordered  and  adjudged  b^  this  court,  that 
the  judgment  of  the  said  Circuit  Court  m  this  cause  be,  and 
the  same  is  hereby,  affirmed,  with  costs. 


Mart  Rbssidb,  ExBcimix  of  Jakss  Sbbsuki,  Plaihtipp  in  xip> 

BOB,  tl.   ROBEBT   J.   WaLUB^    SbCBBTABT    OP    THB    TbBASUBT    OF 
THB  UlflTBD  StATSS. 

According  to  the  pnctice  in  PenntTlrania,  irliere  a  aefenduit  pleads  set-off,  the  jnij 
are  sUowed  to  iind  in  their  Terdict  the  araoant  that  the  plaintiff  is  indebted  to  tM 
•defendant,  and  iooordiog  to  their  mode  of  keeping  records  this  result  is  entered  bj 
wa j  of  note ;  e.  g.  **  new  trial  refused  and  jadgmeot  on  the  rerdict" 

AlUioogh  this  may  be  a  good  record  in  the  courts  of  Pennsfhrania,  it  does  not  follow 
thai  It  is  so  in  the  courts  of  the  United  States. 

The  eA)Ct  of  such  a  judgment,  that  the  plaintiff  is  indebted  to  the  defendant,  is  merely 
to  laj  ihe  foundation  for  a  «crre  fadoM  to  tnr  this  new  cause  of  action. 

Where  the  United  States  were  the  plaintiA,  and  a  rerdict  was  rendered  that  thej 
were  indebted  to  the  defendant,  and  an  appUcatioii  was  laade  for  a  mandamus  to 
compel  the  Secretary  of  the  Treasury  to  credit  the  dei^dant  upon  the  books  of  the 
Treasury  with  the  amount  of  the  rerdict,  and  to  pay  the  same,  the  mandamus  was 
properly  refused  by  the  Circuit  Court.  For  a  mandamus  will  only  lie  against  a 
ministerial  officer  to  do  some  miniiteiial  act  where  the  laws  require  him  to  do  it 
and  he  improperly  refuses  to  do  so. 

Besides,  there  was  no  appropriation  made  by  law,  and  no  officer  pf  the  gotemment 
can  pay  a  debt  due  by  the  United  States  without  an  appropriation  by  Congress. 

To  sanction  a  judgment  under  a  plea,  of  set-off  would  Tixtnally  be  allowing  the 
United  States  to  be  sued,  which  the  laws  do  not  allow. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
CSourt  of  the  United  States  for  the  District  of  Columbia,  faolden 
in  and  for  the  county  of  Washington. 

James  Reeside,  in  hi^  life.time,  was  one  of  the  contractors 
with  the  Post- Office  Department  for  the  transportation  of  the 
maU,  and  claimed  sundry  extra  aiUowances,  which  were  not  al- 
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lowed  by  the  Department  In  conBequenee,  thereof,  a  dispnte 
arose  between  the  parties,  and  in  October,  1839,  the  United 
States  brought  an  action  in  the  Circuit  Court  for  the  East* 
em  District  of  Pennsylvania  against  Reeside,  for  the  sum  of 
f  32,709.62,  which  they  claimca  to  have  overpaid  him. 

The  whole  history  of  this  suit  is  summed  up  in  the  following 
tianscript  of  the  record :  — 

^  In  the  Circuit  Court  of  the  United  States,  in  and  for  the 
Eastern  District  of  Pennsylvania,  in  the  Third  Circuit,  Octo- 
ber Session,  1839. 

**The  United  States  op  America  v.  Ja&ies  Reeside. 

<*8aminons  case.  —  Real  debt  $32,709.62,  as  per  statement 
of  account  from  Auditor  Post-Office  Department,  as  late  mail 
contractor.    Exit  5th  Sept  1837. 

"  1837,  Oct  11.— Returned,  *  Served.' 

^  1840,  January  25.  —  Interrogatories  filed  and  ruled  for  com- 
mon e.  p.  defendant  to  Bedford,  Pennsylvania,  sec.  reg. 

^*  1840,  February  4.  —  Rule  on  plaintiffs  to  declare,  sec  reg. ; 
18  interrogatories  filed  and  rule  for  comm'n  c.  p.  defendants  to 
Hollidaysburg,  Pennyslvuiua,  sec.  reg. 

'^1840,  March  2.  —  Narr.  filed;  6th,  defendant  pleads  pay- 
ment ;  replication  non  solvit^  and  issues  and  rule  for  trial  by 
special  jury  and  ca« 

^  1841,  March  2.  —  Agreement  for  taking  the  deposition  of 
Richard  M.  Johnson,  a  witness  for  defendant  at  the  ci^  of 
Washington,  on  forty-eight  hours'  notice  to  the  Auditor  Post- 
Office  Departnoent,  filed. 

^  1841|  August  4.  —  A^eement  taking  deposition  of  R.  M. 
Johnson,  at  Frankfort,  Kentucky;  and  interrogatories  filed; 
deposition  of  R.  M.  Johnson  filed. 

^1841,  October  22.  —  Defendant  pleads  non  assumpsU  and 
setoff  and  issues  and  ca. ;  and  now  [a]  jury  being  called,  come, 
to  wit,  Edward  C.  Biddle,  S.  M.  Loyd,  Thomas  Connell, 
Gteorge  McLfCod,  Michael  F.  Groves,  John  C.  Martin,  William 
C.  Hancock,  Joseph  Harrison,  Jr.,  Joseph  Parker,  William  Par* 
ker,  William  Gibson,  and  Thomas  Cook,  who  are  respectively 
sworn  or  affirmed,  &c.;  deposition  of  Pishey  Thompson  filed. 

^  1841,  December  6.  —  And  now  the  jurors  aforesaid,  on  their 
oaths  and  affirmations  aforesaid,  respectively  do  say,  that  they 
find  for  the  defendant,  and  certify  that  the  plaintiiTs  are  in- 
debted to  the  defendant  in  the  sum  of  $  188,496.06 ;  judgment 
nisu  On  n>otion  of  Messrs,  Read  ic  Cadwajlader,  for  plaintiffs, 
for  a  role  td'show  cause  whyna  new  trial  should  not  be  granted, 
and  for  leave  to  move  for  such  new  triaX  on  exceptions  to  the 
ruling  of  the  court  on  questions  of  evidence  ana  matter9  of 
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law,  embraced  in  the  charge  of  the  court,  without  such  motion, 
being  deemed  a  waiver  thereof,  the  motion  is  received ;  notioe 
thereof  to  be  given  to  the  opposite  counsel;  returnable  Ist 
Monday  in  January  next 

*^  1841,  December  9.  —  Reasons  for  a  new  trial  filed. 

^  1842,  May  12. —  Motion  for  new  trial  overruled ;  new  trial 
refused,  and  judgment  on  the  verdict ;  copy  of  assignment, 
James  Reeside  to  John  Grey ;  and  copy  of  notice,  James  Ree- 
side  to  Postmaster-General,  filed. 

**  1842,  July  27.  —  Praecipe  for  writ  of  error  filed. 

«  United  States,  Eastern  District  of  PennsplvaniOf  set 

^  I  certify  the  foregoing  to  be  a  true  and  faithful  transcript 
of  the  docket  entries  in  the  above-named  suit 

^  In  testimony  whereof,  I  have  hereunto  subscribed  my  name 
and  affixed  the  seal  of  said  court  at  Philadelphia,  this  4th  day 
df  January,  A.  D.  1847,  and  in  the  seventy-first  year  of  the  in- 
dependence of  the  said  United  States. 

«  Gborob  Plitt.**    • 

In  September,  1842,  James  Reeside  died,  and  Mary  R'^eaide, 
bis  widow,  became  his  executrix. 

On  the  4th  of  November,  184d,  Muy  Reeside  filed  a  petition 
in  the  Circuit  Court  of  the  United  States  for  the  District  of 
Columbia,  in  and  for  the  countjr  of  Washinston.  The  petition 
stated  the  above  facts,  and  with  it  was  filed  Sie  transcript  of  the 
record  as  it  has  been  set  forth.    It  concluded  as  follows :  — 

*<  Wherefore,  your  petitioner  does  respectfully  pray,  that  your 
honors,  the  premises  considered,  will  award  the  United  States 
writ  of  mandamus  to  be  directed  to  the  said  Robert  J.  Walker, 
Secretary  of  the  Treasury  Department  of  the  United  Statesi 
commanding  him,  — 

<'  First  That  he  shall  enter  or  cause*  to  be  entered  upon  the 
books  of  the  Treasury  Department  of  the  United  States,  under 
date  of  May  12th,  18^2,  a  credit  to  the  said  James  Reeside  of 
the  sum  of  $  188,496.06. 

'^  Second.  That  he  shall  pay  to  your  petitioner,  as  executrix 
as  aforesaid,  the  said  sum,  with  interest  thereon  from  the  said 
12th  day  of  May,  1842. 

"  And  your  petitioner  shall  ever  pray,  &c 

^  Mart  Reissidb.'* 

The  Circuit  Court  ordered  that  the  motion  for  a  mandamus 
be  overruled,  and  the  prayer  of  the  petitioner  rejected.  Where- 
upon Mary  Reeside  sued  out  a  wnt  of  error,  and  brought  the 
case  up  to  this  court 
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It  was  argued  by  Mr.  Ooodrichy  for  the  plaintiff  in  error,  and 
Mr.  OriUemefi  (Attorney-General),  for  the  defendant  in  error. 

Mr.  Ooodrichy  for  the  plainfiff  in  error,  made  the  following 
points. 

The  application  for  relief,  in  the  court  below,  was  of  double 
aspect  First,  that  the  Secretaiy  of  the  Treasury  be  directed 
to  enter  to  the  credit  of  James  Keeside,  under  proper  date,  up- 
on the  books  of  the  Treasury  Department,  the  amount  of  the 
vefdictahd  judgment  aforesedd.  Second,  that  the  Secretary 
of  the  Treasury  be  dhrected  to  pay  the  amount  of  such  credit, 
with  interest  thereon,  to  the  complainant 

Is  the  plaintifF  in  error  entitled  to  the  relief  sought,  or  any 
part  thereof?  It  may  be  urged,  that  the  United  States  cannot 
be  sued.  As  a  general  proposition,  it  may  be  admitted.  It  is 
equally  true  that  the  Uifited  States  may  be  sued  with  its 
own  consent  United  States  v.  McLcmore,  4  Howard,  288; 
Hill  t;.  United  States,  9  Howard,  389.  Its  officers,  in  their 
representative  capacity,  ma^  be  sued  with  consent  of  the  gov- 
ternmeot  The  right  of  the  citizen  against  the  government  may 
be  judicially  ascertained,  if  the  legislative  department  so  pro- 
vide; and  such  adjudication,  rightfully  had,  must  be  conclusive, 
unless  express  provision  to  the  contrary  is  made.  The  judiciary 
may  be  authorized  to  determine  the  nght,  to  pass  a  judgment 
(NT  decree  which  shall  bind  the  government,  and  may  not  have 
authority  to  issue  execution  against  the  government  or  its  prop- 
erty. It  is  equally  true  that  it  is  the  duty  of  every  goyernment, 
especially  of  the  United  States,  to  provide  some  mode  for  the 
ascertainment  and  liquidation  of  the  claims  of  the  citizen 
against  the  government  The  mode  adopted  in  England  and 
in  this  country,  in  many  cases,  is  by  authorizing  a  resort  to  the 
judiciary ;  sometimes  such  resort  is  permitted  in  the  first  in- 
stance, but  generally  after  an  unsuccessful  application  to  some 
department  or  commission.  Wherever  the  United  States 
have  authorized  recourse  to  the  judiciary,  and  the  right  has 
been  contested  or  settled  by  the  judiciary  in  the  mode  pre- 
scribed, such  judicial  action  upon  the  right  —  I  speak  not  of  the 
remedy-— must  be  in  its  nature  conclusive  and  final.  When- 
ever and  wherever  a  judicial  tribunal  is  authorized  to  pass  up- 
on any  matter  or  right,  and  it  does  pass  upon  it,  it  must  be 
regarded  res  adjudicaU^  subject  only  to  be  reversed  on  error. 
The  United  States,  in  harmony  with  its  duty,  has,  in  many 
instances,  authorized  the  judiciary  to  determine  controverted 
queflttions  between  the  citizen  and  the  government  Some  of 
tboae  cases  are  submitted,  for  the  purpose  of  analogy,  and  for 
the  deductions  which  they  afford  in  aid  of  the  construction^ 


276  SUPREME   COURT. 


Heefide  v.  Walker. 


which  will  be  relied  upon,  of  the  statutes  which  must  control 
the  present  case. 

4  Stat  at  Large,  284,  May  23,  1828,  ch.  70,  §  6.  In 
which  provision  b  made,  that  private  land  claims  in  Florida, 
not  finally  settled  by  the  commissioners,  majr  be  decided  by 
the  judge  of  the  Superior  Court  for  the  district  within  which 
the  lands  are,  provided  the.  claims  shall  have  been  previously 
presented  for  allowance  to  the  commissioner,  register,  or  re- 
ceiver. Sect  7  provides  an  appeal  to  the  Supreme  Court  of 
the  United  States.  Sect  13,  that  the  decisions  shall  be  fin^d 
between  the  United  States  and  iSbe  daimant  Under  this  stat- 
ute, an  appeal  in  one  case  was  taken  to  this  court,  but  dis- 
missed, because  the  orifi^inal  application  was  not  made  within 
the  time  prescribed.  United  States  v.  Marvin,  3  Howard,  620. 
The  power  of  the  court  to  pass  a  valid  decree  upon  a  proper 
application  was  not  doubted. 

3  Stat  at  Large,  691,  May  7, 1822,  ch.  96.  An  act  to  em- 
power the  city  of  Washington  to  drain  the  public  grounds.  In 
sect  6  it  is  provided,  that  the  proprietors  may  institute  a  bill 
in  equity  in  the  nature  of  a  petition  of  right,  against  the  United 
States,  in  the  Circuit  Court  Sect  8,  suits  to  be  conducted 
according  to  the  rules  of  courts  of  equity.  Sect  9,  an  appeal 
may  be  taken  to  the  Supreme  Court,  and  if  no  appeal,  the 
judgment  of  Circuit  Court  to  be  final  Van  Ness  t^.  City 
of  Washington  and  United  States^  4  Peters,  232,  is  a  ease 
under  this  statute.  On  pa^  266,  »  Taney,  arguendo^  says: 
**  It  submits  their  rights  to  judicial  decision.  In  submitting  to 
such  a  trial  and  decision  they  (the  government)  place  them- 
selves on  the  ground  of  contract,  and  waive  any  rights  their  sov- 
ereignty might  give.  For  it  would  be  absurd,  indeed,  to  sup- 
pose that  the  United  States  gave  to  the  court  the  mere  power 
of  hearing  a  cause,  when  that  hearing  could  produce  no  judi- 
cial result"  The  court,  Mr.  Justice  Btory  giving  the  opinion, 
say :  ''  It  is  hot  necessary  to  consider  whether  the  bill  is  so 
framed  as  to  enable  the  court  to  pass  a  definitive  decree 
against  the  United  States'^;  thus  by  implication  admitting  the 

?>wer^  4,be  court  to  pass  a  binding  (fecree  in  a  proper  case. 
assing  from  these  general  considerations,  I  submit  — 
I.  The  verdict  and  judgment  of  the  court  thereon,  in  the 
Circuit  Court  of  Pennsvlvania,  in  the  suit  United  States  v. 
James  Beeside,  is  a  legal  adjudication  that  the  United  States, 
at  the  time  of  its  rendition,  were  indebted  to  him  in  the  sum 
therein  named,  the  validity  of  .which  is  not.  open  to  conteiitap 
tion,  except  upon  writ  of  error ;  that  plaintiff  is  now  entitled 
to  have  an  entry  to  his  credit,  of  the  amount  so  decreed,  upon 
the  books  of  the  Treasury  Department 


DECEMBER   TERM,    1950.  877 

This  poution  results  in  an  inqoiiy  into  the  extent  of  the 
jmisdiction  of  the  Ciicait  Court  of  rennsylvania.  I  submit 
that  the  court  had  jurisdiction  to  [>asB|  with  the  aid  of  the  juir, 
upon  all  claims  presented  by  Beeside,  which  he  had  periously 
exhibited  to  the  proper  department,  and  which  haa  been  by 
such  department  disallowed.  The  jurisdiction  may  be' sus- 
tained uj)on  two  grounds :  — 

1st.  The  court  rightfully  exercised  jurisdiction  under  a  pro- 
vincial statute  of  Pennsylvania!  passed  in  1700,  known  as  the 
Defalcation  Act  This  act  says :  ^  If  it  appears  to  the  pury  that 
the  plaintiff  is  overpaid,  then  the^  shall  ffive  in  their  verdict 
for  the  defendant,  and  withal  cermy  to  me  court  how  mudi 
they  find  the  plaintiff  to  be  indebted,  or  in  arrear  to  the  defend- 
ant more  than  will  answer  the  sum  or  debt  demanded,  and  the 
sum  or  sums  so  coiified  shall  be  recorded  with  the  Verdibt,  and 
shall  be  deemed  as  a  debt  of  record.  And  if  the  plaintiff  fail 
to  pay,  defendant  for  recovery  shall  have  scire  facias^  and  have 
execution  for  the  samo  with  costs  of  that  action.'^  Has  this 
act  been  adopted  by  the  Circuit  Court  of  the  United  States 
within  the  District  ot  Pennsylvania,  or  by  the  Judiciary  Act  of 
the  United  States?  If  so,  has  it  been  adopted  in,  or  can  it 
be  applied  to,  cases  in  which  the  United  States  are  a  party  ? 
In  suits  between  citizens  litigating  in  the  Circuit  Court  of 
Pennsylvania,  there  can  be  no  doubt  it  is  obligatory.  If  not 
applicable  to  cases  in  which  .the  United  States  are  parties, 
such  result  ioUows  from  one  of  two  causes ;  —  first,  the  United 
States  are  not  bound  by  State  statute,  or  by  any  statute, 
unless  specially  named;  second,  because  the  court  had  no 
power  to  issue  execution  a^[ainst  the  United  States;  in  other 
words,  no  part  of  this  act  is  applicable;  because  some  of  its 
provisions  may  not  be.  The  fiist  can  have  no  influence,  be- 
cause the  United  States,  when  it  voluntarily  becomes  a  suitor 
in  any  botirt,  must  submit,  and  does  submit,  to  the  same  ruled 
and  mode  of  proceeding  which  apply  to  any  other  suitor.  The 
practice  and  rules  of  the  court  constitute  the  law  of  the  court 
The  government  or  sovereign,  when  a  suitor,  is  bound  by  the 
same  rules  of  evidence  as  any  other  suitor,  unless  there  is 
some  statute  provbion  to  the  contrary,  except  in  some  matters 
of  presumption,  not  applicable  to  this  inquiry.  These  princi- 
ples are  sustained  by  the  reasoning  of  tiie  court  in  the  case 
of  King  of  Spain  v.  Hullet  et  aL,  1  Clark  &  Finnelly,  333, 
which  was  a  suit  brought  by  a  foreign  sovereign  in  his  politi- 
cal capacity.  The  court  held  he  was  bound  by  the  rules  and 
practice  of  the  court  which  were  applicable  to  ordinary  suit- 
ors, and  like  them  was  held  to  answer  a  cross-bill  personally, 
and  upon  oath.    As  to  the  second  supposed  reason,  the  inar 
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bility  of  the  court  to  issue  execution  or  scire  facias  against  the 
United  States,  it  does  not  follow  that  the  right  cannot  be  de- 
termined because  there  is '  no  remedy,  or  a  different  one  than 
that  prescribed  by  the  act  That  this  act  was  regarded  by 
the  C^uit  Court  as  one  of  its  modes  or  rules  of  proceeding, 
adopted  by  rule  or  long  practice,  or  as  eihbraced  in  the  Judi- 
ciary Act,  adopting  the  course  of  proceedings  of  the  several 
State  courts,  is  apparent  from  the  record  exhibited  in  the 
printed  case.  I  do  not,  however,  consider  it  of  any.  conse- 
quence whether  this  cbloniial  act  is  applicable  or  not 

2d.  The  jurisdiction  of  the  Circuit  Court  of  Pennsylvania  is 
sustained  and  conferred  by  statutes  of  the  'United  States.  It 
will  be  admitted,  I  presume,  that  the  Circuit  Court  had  a  right 
to  pass  upon  some  of  the  items  which  James  Beeside  set  up. 
It  must  be  granted,  I  suppose,  that,  so  far  as  the  court  and  jury 
rightfully  passed  upon  any  items  of  credit  ^slaimed,  the  adjudi- 
cation is  conclusive,  and  cannot  be  again  a  proper  subject  of 
contestation  as  to  the  question  of  right  Items  thus  allowed 
become  debts  of  record.  The  accounting  officers  of  the  govern- 
ment are  b)und  to  pass  upon  all  claims  presented  to  them, 
without  reference  to  the  number  or  amount  of  the  debits  of  the 
government  against  the  party  applying.  If  a  suit  is  subse- 
ouently  instituted  by  the  United  States  against  a  supposed 
debtor,  he  has  a  ri^ht  to  present,  for  the  consideration  of  the 
court  and  jury,  all  items  for  which  he  had  previously  claimed  a 
credit  at  the  department,  without  any  reference  to  the  number 
or  amount  of  the  debits  against  him.  There  is  and  can  be  no 
other  limit,  so  far  as  the  right  is  concerned.  After  the  decision 
of  the  court  and  jury,  the  items  allowed  by  them  go  to  the 
credit  of  the  part^  upon  the  books  of  the  department ;  they 
constitute  creoits,  if  I  may  so  say,  judicially  placed  upon  the 
books  of  the  department,  and  when  thus  placed  there  by  the 
decree  of  the  court  to  wnich  they  had  been  refenred,  they  can- 
not be  erased,  but  must  be  considered  as  definitely  settled.  I 
now  proceed  to  inquire  whether  these  views  are  sustained  by 
the  statutes,  and  to  what  extent  they  authorize  the  court  to 
adjudicate  upon  credits  claimed  by  a  defendant,  ag^st  whom 
the  United  States  have  insti.ited  a  suit 

1  Stat  at  Laipge,  65,  Sept  i  1789,  ch.  12,  is  an  act  to  estab- 
lish the  Treasury  Department  by  the  third  section  of  which 

e  comptroller  shall  direct  f)ro.  ccutions  for  debts  that  are  or 
sBall  be  due  to  the  United  States.  By  the  sixth  section  it  is 
made  the  duty  of  the  re^ster  to  keep  an  account,  dec.,  of  all 
debts  due  to  or  from  the  United  States. 

1  Stat  at  Large,  73,  Sept  24,  1789,  ch.  20.  The  Judiciary 
Act,  the  eleventh  sedtioaof  which  authorizes  the  Circuit  Courts 
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to  entertain  jurisdiction  where  the  United  States  may  be  a 
party.  There  can  be  no  reasonable  intendment  or  presump- 
tion, that  the  jurisdiction  thus  conferred  is  not,  when  exercised, 
conclusive  and  final  as  to  the  right  contested;  on  the  other 
hand,  such  must  be  the  efiect 

1  Stat  at  Large,  441,  March  3, 1795,  ch.  48  (repealed).  This 
statute  proridee  for  the  settlement  and  ascertainment  of  a  cer- 
tain class  of  debts  due  to  the  government.  The  officers  in- 
trusted to  act  are  to  decide,  upon  principles  of  equity,  upon  all 
claims  made,  —  not  merely  upon  an  amount  sufficient, to  ab- 
sorb the  government  debits,— and  the  decision  is  made  find* 
Upon  the  same  principle,  it  is  submitted  that,  in  cases  where 
recourse  to  the  judiciary  is  permitted,  the  decision  must  be 
upoh  all  claims  which  the  party  has  a  right  to  make,  in  the  ab- 
sence of  any  provision  to  the  contrary,  and  the  decision  should 
be  regarded  as  final.  It  would  be  mere  mockery  to  authorize 
the  judiciary  to  examine  and  adjudicate  upon  a  matter,  unless 
such  adjudication  is  to  be  final 

1  Stat  at  Larffe,  512,  March  3, 1797,  ch.  20.  This  act  pro- 
vides for  the  setUement  of  accounts  between  the  United  States 
and  receivers  of  public  money.  It  is  all  accounts,  —  not  so 
many,  and  so  laaqy  only,  as  shall  equal  the  debits.  The  fourth 
section  authorizes  the  court  t6  pass  upon  all  itenu  of  credit 
which  have  been  presented  to  tne  Treasury  Department,  and 
there  dballowed.    No  other  limit 

3  Stat  at  Large,  366,  March  3,  1817,  ch.  45,  §  2,  orovides 
that  all  claims  and  demands  whatever,  by  the  United  otates  at 
against  them,  and  all  accounts  whatever  in  which  tBe  United 
States  are  concerned,  either  as  debtors  or  as  creditors,  shall  be 
adjusted  and  settled  in  the  Treasury  Department 

3  Stat  at  I^ge,  592,  May  15,  1820  ch.  107,  §  4.  Certain 
officers  are  authorized  to  determine  certain  claims,  and  issue 
warrants  to  enforce  payment ;  in  which  case  an  appeal  is  al* 
lowed  to  the  judiciary.  The  eighth  section  of  this  act  requires 
the  clerks  of  the  District  and  Circuit  Courts,  at  the  dose  of 
each  term,  to  return  to  the  proper  officer  a  list  of  all  judgments 
and  decrees  during  the  term,  to  which  the  United  States  are 
parties,  showing  the  amount  which  has  been  so  adjudged  or 
decreed  for  or  against  the  United  States.  From  this  provision 
it  is  apparent  that  the  jurisdiction  of  the  court  is  not  aiil  on  one 
side,  it  may  pass  a  judgment  or  decree  against  the  United 
States.  It  may  pass  upon  all  claims  previously  rejected  by  the 
department 

3  Stat  at  Large,  770,  March  1, 1823,  ch.  37,  §  1.  This  stat- 
ute authorizes  c^tain  accounts,  in  relation  to  which  there  are 
no  vouchers,  to  be  settled  upon  equitable  priaqplee,  by  the  ao> 
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counting  officersi  TOOvided  the  amount  allowed  shall  not  ex- 
ceed the  debits*  This  is  the  only  statute  which  confines  and 
limits  the  amount  of  credits  which  may  be  allowed  to  the 
amount  of  the  debits.  The  reason  of  Uie  distinction  is  obvious, 
— the  accounts  are  to  be  adjusted  upon  equitable  prindplesi 
and  without  requiring  vouchers. 

4  Stat  at  Laige,  414„  May  29, 1830,  ch.  153,  §  (5.  The  Solici- 
tor of  the  Treasury  is  required  to  report  to  the  proper  officer  all 
credits  allowed  by  due  course  of  law  on  any  suits  under  his  di- 
rection. There  does  not  seem  to  be  any  doubt  as  to  the  extent 
of  credits  which,  under  thb  statute,  may  be  allowed  by  due 
course  of  law ;  fldl  credits  disallowed  by  the  accounting  officer 
may  be  set  up  by  a  party  sued  by  the  United  States,  and  if 

I>roved,  allowed,  and  tnereupon  be  reported  as  credits  thus  al- 
owed. 

4  Stat  at  Large,  563,  July  5, 1832,  ch.  173.  Certain  judg- 
ments against  the  State  of  Virginia  to  be  paid  by  the  Unit^ 
States.  In  the  third  section  the  Secretary  of  the  Treasury  is 
authorized  to  pay  claims  where  no  judgment  has  been  recov- 
ered, upon  the  same  principles  which  the  court  had  adopted  in 
the  cases  before  it ;  thus  reposing  confidence  in  the  judgments 
of  the  court  As  to  the  correctness  of  the  judgments  rendered, 
the  United  States,  although  not  parties,  make  no  question  or 
revision. 

5  Stat  at  Large,  80,  July  2, 1836,  ch.  270,  Post-Office  De- 
partment  The  fifteenth  section  of  this  act  provides  that  no 
claim  for  a  credit  shall  be  allowed  upon  any  trial,  except  such 
as  shall  have  been  presented  to  the  auditor,  and  shall  have 
been  disfdlowed.  In  t>ther  words,  every  claim  thus  exhibited 
and  disallowed,  in  the  event  of  a  suit  against  the  party,  shall 
be  adjudicated  by  the  court  Here  is  no  Umit  as  to  uie  amount 
which  the  court  may  allow. 

I  have  thus  shown  that  the  Circuit  Court  had  jurisdiction  to 
adjudicate  upon  the  credits  which  James  Reeside  claimed  in 
the  litigation  between  him  and  the  United  States. 

I  now  proceed  to  show  that  the  credits  allowed  in  this  way, 
by  due  course  of  law,  are  to  be  placed  upon  the  bodes  of  the 
department  to  the  credit  of  the  party  making  them. 

1  Stat  at  Large,  433,  March  3, 1795,  ch.  45,  §  3  (obsolete), 
which  provides  that 'credits  for  loan  qf  money  to  the  ffovem- 
ment  shall  be  entered  upon  books  of  the  Treasury  I)epart- 
ment 

1  Stat  at  lar^,  441,  March  3, 1795,  oh.  48,  §  2.  Provision  is 
made  /or  the  adjustment  of  debts  due  to  and  from  the  United 
States,  and  when  daims  are  allowed  in  the  mode  prescribed, 
credit  is  to  be  passed  therefor  upon  the  public  books  of  ac- 
count 
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3  Stat  at  Larpie,  592,  May  15, 1820,  cb.  107,  §  7.  Jt  is  the 
duty  of  the  district  attorneys  to  conform  io'all  suits  to  the  di« 
rections  of  the  agent  of  the  Treasury.  And  immediately  at 
the  end  of  each  term  of  the  court  within  their  district,  to  fcnr- 
ward  to  the  agent  of  the  Treasury  a  statement  of  the  cases,  and 
their  disposition,  in  which  the  United  States  are  a  party.  The 
eL;hth  section  requires  the  clerks  to  make  returns  to  the  agent 
of  the  Treasury,  with  a  list  of  all  judgments  and  decrees,  in 
ccises  to  which  the  United  States  may  be  a  party,  showing  the 
amount  which  has  been  so  adjudged  or  decreed  for  or  agetinst 
the  United  States. 

4  Stat  at  Large,  414,  May  29, 1830,  ch.  153,  §  2.  Returns  to 
be  made  to  the  solicitor  instead  of  the  agent  of  the  Treasurer. 
Hie  fifth  section  authorizes  the  solicitor  to  control  all  suits  m 
which  tiie  United  States  may  be  a  party.  By  the  sixth  sec- 
tion he  is  required  to  report  to  the  proper  officer  all  creditSi 
cdlowed  by  due  course  of  law,  on  any  suits  under  his  direction* 

5  Stat  at  Large,  80,  July  2, 1836,  ch.  270,  Post-Office  Do- 
partment,  §  16,  requires  the  district  attorney  to  forward  to  the 
auditor  of  the  Post-Office  Department  a  statement  of  all  jiD%- 
ments,  &0.,  in  suits  growing  out  of  that  department  These 
statutes  clearly  show  the  jurisdiction  of  the  Cixcuit  CourtSi 
and  that  all  credits  allowed  shall  be  entered  upon  the  proper 
public  books  to  the  credit  of  the  party  making  them. 

I  submit  that  the  construction  of  these  statutes  which  I  have 
suggested  has  been  confirmed  and  uniformly  aioted  upon  by 
the  courts.  I  do  not  say  the  position  has  been  presented  in  ex- 
press terms,  as  now  presented,  but  it  is  a  necessary  implica^ 
tion  from  the  course  of  adjudication  which  has  been  purstled 
Defendants  in  suits  brought  b^  the  United  States  have  often 
relied  upon  a  claim  for  credits  m  amount  exceeding  the  debits^ 
and  no  counsel  or  court  has  objected  to  the  consideration  en 
them. 

United  States  i;.  Oiles,  9  Oranch,  212.  Jn  this  case,  the 
limit  assumed  by  counsel  for  the  government  was  to  debitc 
which  had  been  disallowed  by  the  accounting  officers. 

United  States  v.  Wiikins,  6  Wheat  135.  .  Not  merely  legaL 
but  equitable  claims,  are  to  be  allowed  to  debtors  of  the  United 
States,  by  the  proper  officers.  No  limit  is  made  to  the  nature 
or  oridn  of  the  claim  for  a  credit,  although  it  was  not  con* 
nected  with  the  claim  iBOUght  to  be  recovered  by  the  govern* 
ment  The  court  refer  to  ths  act  of  March  3, 1797,  and  say,  the 
object  of  the  act  seems  to  be  to  Dquidate  and  adjust  au  ac- 
counts between  the  parties,  and  to  reqtdre  a  judgment  for  such 
sum  only  as  is  equitably  due  firom  the  defendant  In  this  case 
the  mind  of  the  court  was  not  directed  to  a  case  in  which  a 
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balance  might  be  due  the  defendant,  which  circamstanoe  is  not 
sufficient  to  change  and  confine  the  constmction  of  the  statute 
to  such  case  as  was  before  the  court  If  so,  the  great  object 
of  the  statute,  which  is  a  liquidation  and  adjustment  of  all  ac- 
counts between  the  parties,  would  be  defeated.  So,  also,  it 
would  result,  in  those  cases  where  suit  is  brought,  if  the  view 
presented  is  not  sound,  that  the  power  of  the  court  is  less  than 
that  of  the  accounting  officers,  from  whose  decision  the  in- 
stitution of  a  suit  is  in  effect,  although  not  in  form,  an  appeal 

Walton  V.  United  States,  9  Wheat.  651.  In  which  the  court 
sa^,  if  any  item  of  defendant's  account  has  been  improperiy 
rgected  by  accounting  officer,  it  is  to  be  restored  to  his  credit 

Van  Ness  r.  City  of  Washington  and  United  States,  4  Pe- 
ters, 232. 

Ex  parte  Watkins,  3  Peters,  193^  In  which  the  court  say  a 
judgment  in  its  nature  concludes  the  subject  on  which  it  is 
rendered. 

Hunter  v.  United  States,  6  Peters,  185.  The  same  rules  of 
contract  are  applicable  where  the  sovereign  is  a  party,  as  be- 
tween individuals.  The  court  make  a  distinction,  where  the 
government  is  concerned,  between  the  right  and  the  remedy. 

United  States  v.  Nourse,  6  Peters,  470.  The  court  below 
found  a  balance  due  the  defendant 

United  States  v.  Nourse,  9  Peters,  8.  The  judgment  be- 
tween the  parties  in  6  Peters  was  held  conclusive. 

United  States  v.  Arredondo,  6  Peters,  711,  715,  719.  When 
the  United  States  consent  to  be  sue^,  and  submit  to  judicial 
action,  the  rights  of  the  parties  to  be  determined  upon  the 
same  principles  as  between  man  and  man. 

United  States  v.  Dunn,  6  Peters,  51 ;  United  States  v.  Mc- 
Daniel,  7  Peters,  1 ;  United  States  v.  Ripley,  7  Peters,  18 ; 
United  States  v.  Fiilebrown,  7  Peters,  28 ;  United  States  v. 
Percheman,  7  Peters,  51.  No  limit  of  the  jurisdiction  of  the 
court  to  items  equal  in  amount  with  the  debits  was  sug- 
gested. 

United  States  v.  Jones,  8  Peters,  375.  Court  say,  the  de- 
fendant may  retain  the  credits  allowed,  may  deny  the  debits, 
and  claim  credits  disallowed ;  thus  making  no  distinction  as 
to  the  right  of  the  party,  depending  upon  the  state  of  accounts 
between  him  and  the  government. 

United  States  v.  Hawkins,  10  Peters,  126.  Claims  exceed- 
ing the  debits  were  passed  upon  without  objection. 

United  States  v.  Bank  of  Metropolis,  15  Peters,  377.  "  When 
United  Swites  becomes  party  to  a  negotiable  instrument,  it  has 
all  the  rights  and  incurs  all  the  responsibilities  of  individuals 
who  are  parties  to  such  instruments.    There  is  no  difference,  ex« 
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cept  that  the  United  States  cannot  be  sued.  But  if  the  Uni^ 
States  sue,  and  the  defendant  holds  its  negotiable  paper,  the 
amonnt  of  it  may  be  claimed  as  a  credit,  if  after  presentation 
to  the  accounting  officer  it  has  been  disallowed,  and  it  should 
be  allowed  by  a  jury  as  a  credit  against  a  debt  claimed  by 
United  States."  Suppose  a  suit  in  which  the  United  States 
present  a  claim  for  five  thousand  dollars,  and  the  defendant 
exhibits  a  valid  bill  of  exchange  for  ten  thousand  dollars,  upon 
which  the  government  are  liable,  upon  what  part  of  this  bill 
are  the  court  to  pass  ?  for  how  much  is  he  to  have  credit  upon 
the  public  books  ?  I  submit,  that  the  adjudication  of  the  court 
must  extend  to  the  whole  amount  of  the  bilL 

Gratiot  v.  United  States,  4  Howard,  80-110.  In  this  case 
defendant  claimed  a  balance,  and  no  objection  was  made  to  a 
consideration  of  all  the  items. 

Bigelow  V.  Folger,  2  Metcalf,  256.  «  When  a  defendant, 
.in  a  suit  by  an  administrator  of  an  insolvent  estate,  files  in 
set-off  a  claim  larger  than  the  one  on  which  he  is  sued,  he  is 
entitied  to  judgment  for  the  balance.  The  judmient  is  to  be 
certified  to  the  judge  of  probate,  and  by  bim  added  to  the  list 
of  claims.". 

Peck  V.  Jenness,  7  Howard,  612.  The  cx)urt  rendered  a  spe- 
cial judgment,  to  accomplish  its  jurisdiction,  to  protect  the 
rights  of  the  parties. 

Voorhees  v.  Bank  of  United  States,  10  Peters,  449.  Every 
act  of  a  court  must  be  presumed  to  have  been  rightly  done  un- 
til the  contrary  appears.  Lytic  v.  State  of  Arkansas)  9  Howard, 
333 ;  Statute^  of  1845  -  46,  ch.  90,  p.  59. 

n.  Assuming  the  Circuit  Court  of  Pennsylvania  had  juris- 
diction to  pass  upon  all  items  which  had  been  disallowed,  and 
that  the  credits  thus  allowed  must  be  passed  to  the  credit  of 
James  Reeside  upon  the  public  books,  as  having  been  put 
there  by  due  course  of  law,  is  the  remedy  of  the  plaintifF  (as- 
suming for  the  present  she  has  a  remedy)  against  the  Secre- 
tary of  the  Treasury,  or  against  the  Postmaster-Oeneral,  in 
whose  department  the  claim  had  its  origin  ? 

3  Stat  at  Large,  366,  March  3,  1817,  ch.  45,  §  2.  "  All 
claims  and  demands  whatever  by  the  United  States  or  against 
them,  and  all  accounts,  whatever  in  which  the  United  States 
are  concerned,  either  as^  debtors  or  creditors,  shall  be  adjusted 
and  settied  in  the  Treasury  Department" 

This  primd  facie  points  out  the  place  of  adjustment,  and 
must  be  so  regarded  until  the  contrary  is  shown.  This  ad- 
justment and  settiement  means  liquidation,  payment  The 
words  must  be  construed  with  reference  to  the  subject-matter 
and  purpose  to  be  accomplished ;  the  provision  was  not  mere- 
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ly  to  ascertain  the  amoont  of  indebtment  of  the  government 
It  may  be  said  that  this  has  no  application  to  contracts  origi* 
nating  in  the  Post-Office  Department  Be  it  so ;  a  more  recent 
statute  settles  the  matter. 

5  Stat  at  Large,  80,  July  2,  1836,  j^  6.  Bv  thb  Btatute, 
the  Treasury  is  to  pay  debts  of  Post-Office  Department  5 
Stat  at  Largc^  732,  March  3, 1845,  ch.  43,  §  22. 

IIL  Assuming  Ihe  amount  due  Reeside,  as  found  by  the 
court  and  Jury,  must  be  put  to  his  credit  on  the  books  of  the 
Treasury  Department,  has  the  plaintiff  any  remedy?  and  if  so, 
is  it  by  manoamus  ? 

If  me  views  are  correct  which  have  been  presented,  the 
amount  due  Reeside  must  be  r^;arded  as  a  debt  of  record ;  as 
a  debt  judicially  ascertained,  ana  no  longer  open  to  contesta- 
tion. The  Secretary  of  the  Treasury  has  no  discretion  as  to 
the  amount  due,  or  as  to  the  propriety  of  putting  the  credits 
upon  the  books.  It  is  then  like  any  other  debt  which  is  to  be 
paid.  Formerly,  many  debts  were  paid  by  the  commissioners 
of  loan ;  afterwards,,  by  the  Unitea  States  Bank.  Now,  all 
debts  are  to  be  paid  by  the  Secretlury  of  the  Treasury. 

1  Stat  at  Large,  65,  September  2, 1789,  ch.  12 ;  1  Stat  at 
Large,  512,  March  3, 1797,  ch.  20 ;  5  Stat  at  Large,  80,  July  2, 
1836,  ch.  270,  ^0 ;  5  Stat  at  Large,  752,  March  3, 1845,  ch. 
71,  §  4,  which  provides  that  accounts  settled  at  the  Treasuiy 
DefNurtment  .shall  not  be  opened.  The  last-cited  statute  also 
provides  that  the  accounting  officers  shall  not  pi^  upon  daims 
not  presented  within  six  years. 

5  Stat  at  Large,  112,  July  4, 1836,  ch-  353,  §  10,  by  which 
the  Secretary  of  the  Treasury  is  authorized  ajid  directed  to 
pay,  out  of  any  money  in  the  treasury  not  otherwise  appro* 
piated,  any  outstanding  debts  of  the  United  States,  ana.  the 
mterest  thereon.  I  Bubmit  that  an  account  settled  by  the 
court,  in  cases  wbeie  the  United  States  briuKfiuit,  and  the  re- 
sult entered  upon  the  books,  must  b^  reg^unfed  as  dosed,  and 
as  a  debt  to  be  paid. 

Stat  of  1846  -  47, 123,  February  9, 1847.  The  Secretary  of 
the  Treasurv  is  to  pav  interest  on  all  the  public  debt  authorized 
by  law.  This  includes  debts  of  every  description,  without  ref- 
erence to  their  origin* 

It  may  be  said  that  the  suit  was  liot  instituted  within  six 
years,^and  is  therefore  barred.  Such  defenov  was  not  set  up  in 
the  court  bdow,  and  cannot  be  set  up,  because  the  limitation 
of  six  years  refers  undoubtedly  to  the  original  claim  to  be  made 
to  the  accounting  o&cersl  See  statiite  already  cited,  March 
3, 1845,  ch.  71,  §  4,  and  Stat  of  1845  -  46,  May  7, 1846,  ch- 13. 
Assuming  that  the  party  is  entitled  to  remedy)  is  it  ])f  a  man* 
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daihoii?  I  submit  that  such  is  the  proper  remedy,  and  the 
only  remedy.  Marbury  v.  Madison,  1  Cranoh,  137;  Kendall  v. 
United  States,  12  Peters,  524  ;  Ferguson  v.  Kinnoul,  9  Clark 
&  Finnellv,  251 ;  The  Kin^  v.  Commissioner  of  Treasury; 
5  Ney.&  Mann.5S9;  KendaU  v.  Stokes,  3  Howard,  87. 

The  case  of  Kendall  v.  United  States  b  a  direct,  and,  as  is 
supposed,  conclusive  authorily.  In  that  case  a  statute  directed 
a  piMliciilar  claim  to  be  adjusted*  in  a  particular  mode ;  that 
the  debt,  when  so  ascertained,  should  be  paid.  In  the  case 
before  the  court,  the  claim  of  the  party  has  been  adjusted  and 
adiudicated  in  a  mode  pointed  out  by  general  statutes  appli- 
cable to  a  class  of  cases,  and  such  adjustmeht  has  resulted  in 
8  fixed,  certain  debt,  in  relation  to  which  no  discretibn  remains. 
This  debt,  like  any  and  all  other  debts,  is  directed  hjy  general 
statutes,  which  require  the  settlement  and  adjustment  of  claimsi 
to  be  paid.  The  cases  of  Decatur  v.  Patddmg,  14  Peters,  497, 
and  Brashear  v.  Mason,  6  Howard,  92,  do  Uot  conflict  They 
may  well  be  distinguished  from  the  case  before  the  court  Bex 
V.  Nottingham  Old  Water  Works  Company,  1  Nev.  &  Perry, 
493.  C^eridge,  Justice,  says,  two  thlnp  must  conspire  to 
authorize  a  rosindamua :  a  specific  leffaf  right,  and  ^e  ab- 
sence of  an  effectual  and  efficient  remedy  for  the  encroachment 
of  that  right 

Whether  there  is  any  money  in  the  treasuiv,  or  appropria- 
tion with  which  to  pay,  cannot  arise  until  the  objection  is 
taken  in  the  court  below. 

In  the  court  below,  the  court  dismissed  the  application  with- 
out going  much  into  the  reasons.  Their  judgment  was  put 
upon  two  grounds; — that  no  specific  appropriation  had  been 
xnade;  that  there  was  no  special  law  directing  its  payment 
When  the  original  contracts  were  made  with  tne  Post-Offioe 
Department,  appropriations  were  made  to  meet  them ;  and,  by 
subsequent  legislation,  the  debts  of  the  Post-Office  are  to  be 
paid  t^  the  Ireasury ;  so,  where  there  is  a  general  law  direct- 
mg  the  adjustment  and  payment  of  debts,  there  is  no  occasion 
for  a  special  act  to  direct  their  payment  The  Secretary  is  not 
charged  with  discretion  in  the  one  case  any  more  than  in  the 
other.  The  court  below  refer  for  their  reasons  to  an  opinion 
given  by  them  in  McElrath  v.  Mcintosh.  The  cases  are  en- 
tirely dusimilar.  In  that  case  the  validity  of  a  power  of  at- 
torney was  to  be  determined ;  the  claimant  under  the  power 
of  attorney  did  not  stand  upon  the  public  books  as  a  creditor 
of  the  government  A  most  appropriate  answer  to  the  applica- 
tion in  that  case  might  have  been  given  in  a  single  word ;  —  a 
daim  against  th^  sovereign  cannot  be  assigned  except  with  his 
consent,  express,  or,  as  in  the  case  of  bills  of  exchange,  to 
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which  he  is  a  party  by  implicatioii.  The  opnioa  of  the  court 
below  in  these  two  cases  may  be  seen  in  Law  Beporteri  Bos- 
ton,  pp.  399  and  448,  VoL  L  new  series. 

Bv  the  statute  of  July  2,  1836,  ch.  270,  already  cited,  the 
fancis  of  the  Post-Office  Department  are  transferred  to  the 
Treasury ;  the  suits  are  to  be  under  the  guidance  of  the  Treas- 
ury, and  all  future  appropriations  paid  by  it  This  must  be 
regarded  as  a  transfer  of  the  former  apmopriations  made 
from  year  to  year,  for  the  services  which  Reeside  performed 
during  their  performance. 

By  the  statute  of  March  3, 1845,  ch.  43,  §  22  (5  Stat  at  Large, 
732),  it  is  provided,  that,  if  the  postage  received  under  the  act,  in 
addition  to  an  annual  appropriation  of  $  750,000,  is  not  suffi- 
cient to  meet  the  expense  of  the  department,  the  deficienc;i*  shall 
be  paid  from  any  money  in  the  treasury  not  otherwise  appropri- 
ated. To  confine  this  provision  to  the  expenses  of  the  depart- 
ment which  might  accrue  after  the  passage  of  the  act,  would 
not  be  in  accordance  with  the  faith  or  duty  of  the  s^overnment; 
stich  limited  construction  is  not  required  by  the  language  or 
purpose  of  the  statute. 

In  cx)nclusion,  as  the  result  of  the  statutes  and  authorities 
relied  upon,  it  is  submitted,  that  James  Reeside,  when  sued  by 
the  United  States,  bad  aright  to  present  for  adjudication ;  that 
the  court  had  jurisdiction  to  adjudicate  upon  every  claim 
which  had  been  previously  made  to,  and  disallowed  by,  the 
proper  department ;  that  the  sum  allowed  to  him  by  the  court 
should  have  been,  and  no  doubt  was,  at  the  time,  certified 
to  the  proper  department ;  that  thereupon  it  should  have 
been,  and  now  should  be,  entered  to  his  credit  upon  the  public 
books  of  account,  as  a  debt  due  from  the  United  States  to  him, 
in  relation  to  the  correctness  or  fitness  of  which  the  account- 
ing officers  have  no  longer  any  discretion ;  and  although  the 
debt  originated  in  the  Post-Office  Department,  by  force  of 
statutes  no\^  in  existence,  it  should  be  paid  by  the  Treasury 
^Pepartment ;  the  duty  of  the  department  is  merely  minis- 
terial. 

Mr.  CfiUef9(fen  made  the  following  points 

1st  That  the  said  Circuit  Court  for  the  Eastern  District  of 
Pennsylvania  had  no  power  or  jurisdiction  to  render  judgment 
against  the  United  States  for  the  said  sum  of  $  188,496.06,  or 
for  any  amount,  and  that  their  said  judgment  is,  therefore,  null 
and  void.  The  sovereign  power  is  subject  neither  to  suit  nor 
judgment  in  its  own  courts,  unless  by  its  own  consent,  and  in 
this  country  that  consent  can  only  be  given  by  law.  Judiciary 
Act  of  1789,  §  11  (1  Stat  at  Large,  78) ;  1  Black.  Comm.  266 
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to  269 ;  3  Story  on  the  Constitution,  154 ;  Briscoe  v.  Bank  of 
the  Commonwealth' of  Kentucky,  11  Petera,  321;  tl.  States  v. 
Hoar,  2  Mason,  C.  C.  311. 

2d.  That,  if  said  judgment  be  valid  and  binding,  there  can 
be  no  reason  why  the  same  judicial  power  that  could  render  it 
may  not  enforce  it  by  the  ordinary  process  of  execution ;  and 
therefore  there  can  be  no  occasion  for  the  extraordinary  writ 
of  mandamus,  which  can  be  legally  resorted  to  only  where 
there  is  no  other  remedy.  Marbury  v.  Madison,  1  Cranch, 
62  et  seq. 

3d.  That  if  any  force  or  virtue  can  be  ascribed  to  said  judg- 
ment, (we  think  none  can,)  by  analogy  to  the  orders  or  decrees 
of  English  chancellors  upon  petitory  proceedings  before  them 
against  the  crown,  it  must  follow,  from  the  same  analogy, 
that  the  judgment,  like  those  decrees,  is  persuasive  merdy, 
not  compul)9ory,  and  therefore  most  certainly  not  to  be  enforcra 
by  mandamus.    1  Black.  Comm.  241,  242. 

4th.  The  writ  of  mandamus  can  be  properly  issued  to  a  pub- 
lic officer  only  to  compel  him  to  perform  a  certain  act  wnich 
be  is  directed  by  law  to  do ;  an  act  ministerial,  and  not  inVolv- 
ingthe  exercise  of  any  discretion. 

There  is  no  law  which  directs  the  Secretary  of  the  Treasury 
to  enter  on  -the  books  of  the  Treasury  a  credit  to  James  Ree- 
side  for  the  amount  of  this  judgment,  or  to  pay  the  same  to 
the  petitioner;  and  she  cannot,  therefore,  be  entitled  to  the 
mandamus  for  which  she  pravs.  Marbuiy  r.  Madison,  1 
Cranch,  62 ;  Postmaster-Greneral,  &c  v.  V.  States,  on  the  re- 
lation of  Stokes,  12  Peters,  524. 

5th.  It  does  not  appear  that  Congress  have,  in  any  way,  recog- 
nized this  judgment,  or  their  obligation  to  pay  it,  or  that  they 
have  made  any  appropriation  for  its  payment,  and  therefore 
the  mandamus  prayed  for  ought  not  to  be  issued.  Constitu- 
tion, art  1,  §  9  (1  Stat  at  Large,  15). 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the  court 
This  was  a  writ  of  error,  brought  to  reverse  a  judgment^  in 
the  Circuit  Court  for  the  District  of  Columbia,  dismissing  a 
petition  for  a  writ  of  mandamus.  . 

The  mandamus  was  asked  for  by  the  plaintiff,  as  executrix 
of  James  Reeside,  to  direct  the  defendant,  as  Secretary  of  the 
United  States  Treasury,  to  enter  on  the  books  of  the  Treasury 
Pepartment  to  the  credit  of  said  James  the  sum  of  $  188,496.0b, 
and  pay  the  same  to  the  plaintiff  as  his  executrix.  The  grounds 
for  the  petition,  as  set  out  therein,  were,  that  the  United  States 
had  sued  Reeside  in  the  Circuit  Court  of  the  United  States  for 
the  Eastern   District  of  Pennsylvania,  on  certain  post-office 
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contracts,  and  on  the  22d  of  October,  1841,  he  pleaded  a  large 
Bet-off,  and  the  jury,  on  tiie  6th*  of  December  ensuing,  returned 
a  verdict  in  his  favor  on  the  several  issues  which  had  been 
joined,  and  certified  that  the  United  States  were  indebted  to 
him  in  the  sum  of  $  188,496.06 ;  and  that  on  the  12th  day  of 
May,  1842,  final  judgment  was  rendered  in  his  favor  on  this 
verdict,  which  has  never  been  paid,  but  still  remains  in  full 
force. 

On  an  examination  of  the  record,  the  first  objection .  to  the 
issue  of  a  mandamus  seems  to  be,  that  no  judgment  appears  to 
have  been  given,  such  as  is  set  out  in  the  petition,  in  tavor  of 
Beeside  for  the  amount  of  the  verdict 

Certain  minutes  were  put  in  of  the  proceedings  in  that  suit, 
beginning  with  the  writ  in  1837,  inauding  the  verdict,  and 
coming  down  to  May  12, 1842,  when  it  is  said,  ^^  New  trial  re- 
fused, and  judgment  on  the  verdict" 

But  these  seem  to  be  the  mere  waste  docket  minutes,  from 
which  a  judgment  or  a  record  of  the  whole  case  could  after- 
wards be  drawn  up.  They  do  not  contain  a  judgment  in  ez' 
tenso^  nor  are  they  a  cojpy  of  anv  such  judgment  But  if,  by 
the  laws  or  practice  ol  Pennsylvania,  these  minutes  may  be 
used  instead  of  a  full  record,  it  is  difficult  to  see  a  good  reason 
for  allowing  them  to  control  the  forms  and  the  principles  of  the 
common  law  applicable  to  them  in  the  courts  and  records  of 
the  United  States ;  and  certainly  tiiey  could  not,  unless  private 
rights  were  involved  in  having  them  thus  considered,  so  as  to 
come  under  the  34th  section  of  the  Judiciary  Act  (1  Stat  at 
L^gC)  93)«  Or  unless,  as  a  matter  of  practice,  it  was  well  set- 
tled in  this  way  as  early  as  the  process  law  of  1789.  (See  1 
Stat  at  Large,  93.) 

But  without  going  into  this  point  further, — means  to  do  it 
not  having  been  furnished  by  the  petitioner,  who  relies  on  it,  and 
was  therefore  bound  to  furnish  such  means, — there  is  another 
objection  to  it  psuramount  to  this,  and  sufficient  for  barring  its  use 
to  support  the  present  proceeding.  In  a  case  ]ike  this,  in  Penii- 
svlvania,  where  a  set-off  is  pleaded  and  a  balcmce  found  due  to 
the  defendant,  the  judgment  entered,  if  well  pro/ed  by  such  min- 
utes, is  not,  as  the  petitioner  supposes,  that  the  United  States 
was  indebted  to  Beeside  in  the  amount  of- the  verdict  and  should 
pay  it;  but  it  merely  lavs  the  foundation  for  a  scire  facias  to 
issue,  and  a  hearing  be  had  on  that  if  desired.  (Penn.  Laws 
by  Dunlap,  ch.  20,  §  2.)  The  petitioner  and  her  husband  have 
neglected  to  pursue  the  case  in  that  way  to  a  final  judgment, 
and  hence  have  offered  no  evidence  of  one,  on  the  verdict  of 
indebtedness  to  Reeside  by  the  United  States.  The  judgment 
BO  far  as  regards  that  action  would  be,  when  no  scire  facias 
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was  sued  out,  that  the  defendant  go  without  day;  and  so 
these  minutes  should  be  drawn  up,  when  put  in  a  full  and  due 
fonn. 

In  Ramsey's  Appeal,  2  Watts,  230,  Ch.  J.  Gibson  explains 
this  fully.  ^  The  reference, ''  says  he,  ^<  was  under  the  act  of 
1705,  bv  the  first  section  of  which  the  jury  are  directed,  when  a 
setoff  has  been  established  for  more  than  the  plaintiffii  de* 
mand,  to  find  a  verdict  for  the  defendant,  and  withal  certifV.to 
the  court  how  much  they  find  the  plaintiffs  to  be  indebted 
or  in  arrear  to  the  defendant  The  certificate  thus  made  is  an 
appendage  to  the  verdict,  but  no  part  of  it  or  of  the  premises 
on  which  the  judgment  is  rendered ;  for  the  judgment  is  not 
quod  recuperet^  but  that  the  defendant  go  without  day.  On 
tiie  contrary,  it  is  expressly  made  a  distinct  and  independent 
cause  of  action  bv  a  scire  facias;  and  though  a  debt  of  record, 
it  is  not  necessarily  a  lien,  as  was  shown  in  Allen  v»  Reesor,  16 
Serg.  &  Rawle,  10,  being  made  so  only  by  judgment  on  a 
scire  facias  J* 

The  gist  of  the  prayer  for  a  mandamus,  therefore,  fails.  Be- 
cause, though  this  application  is  in  form  against  the  person 
who  was  Secretary  of  the  Treasury,  Novemtor  4th,  1848 ;  yet 
it  is  to  affect  the  interests  and  liabilities  alleged  by  the  plain- 
tiflf  herself  to  exist  on  the  part  of  the  United  States. 

Furthermore,  the  judgment  sought  to  be  paid  is  one  claimed 
to  have  been  renderc^l  in  form,  as  well  as  substance,  against  the 
^United  States. 

Now,  under  these  circumstances,  though  a  mandamus  may 
sometimes  lie  against  a  ministerial  officer  to  do  some  ministe« 
rial  act  connected  with  the  liabilities  of  the  government,  yet 
it  must  be  where  the  government  itself,  is  liable,  and  the 
officer  himself  has  improperly  refused  to  act 

It  must  even  then  be  in  a  case  of  clear,  and  not  doubtful 
right  Kendall  v.  United  States,  12  Peters,  525;  Life  &  Fire 
Ins.  Ca  V.  Wilson's  Heirs,  8  Peters,  291.  But  here,  as  no  judg- 
ment of  indebtedness  existed  against  the  United  States,  the 
whole  superstructure  built  on  that  must  fall 

To  save  future  expense  and  litigation  in  this  case,  with  a  view 
to  obtain  the  desired  jud^ent,  it  seems  proper  to  make  a  few 
remarks  on  the  other  ob)ections  to  the  mandamus,  resting  on 
Other  and  distinct  grounds. 

A  mandamus  w5l  not  lie  against  a  Secretary  of  the  Treas- 
ury, unless  the  laws  require  him  to  do  what  he  is  asked  in  the 
petition  to  he  made  to  do.  But  there  is  no  law,  general  or 
special,  requiring  him  either  to  enter  such  claims  as  these  on 
the  books  of  the  Treaawty  Department,  or  to  pay  them. 

The  general  statutes,  cited  by  the  counsel  for  the  petitioner, 

VOL.  XI.  25 


890  SUPREME  COURT. 

Beoiide  v.  Walker. 

in  no  case  require  the  Secretary  to  enter  claims  like  these  on 
his  books,  or  to  pay  them,  when  there  has  been  no  appropria- 
tion made  to  cover  them.  This  last  circnmstance  seems  over- 
looked by  the  plaintiff,  or  sufficient  importance  is  not  attached 
to  it,  and  it  will  be  further  considered  before^  closing. 

Nor  is  any  special  law  pretended  directing  the  entry  of  this 
claim  on  the  books,  or  the  payment  of  it  either  before  or  after 
entry.  The  case  of  Kendall  v.  United  States,  12  Peters,  524, 
was  one  of  a  special  law  regulating  the  subject 

Again,  a  mandamus,  as  before  intimated,  is  only  to  compel 
the  performance  of  some  ministerial,  as  well  as  legal  duty. 
Kendall  v.  United  States,  12  Peters,  624;  Rex  v.  Water-works 
Company,  1  Nev.  &  Perry,  493. 

When  the  duty  is  not  strictly  ministerial,  but  involves  dis- 
cretion and  judgment,  like  the  general  doings  of  a  head  of  a 
department,  as  was  the  respondent  here,  and  as  was  the  case 
here,  no  mandamus  lies.  Itecatur  v.  Paulding,  14  Peters,  497 ; 
Brashear  v.  Mason,  6  Howard,  92. 

It  is  well  settled,  too,  that  no  action  of  any  kind  can  be  su8« 
tained  against  the  government  itself,  for  any  supposed  debt, 
unless  by  its  own  consent,  under  some  special  statute  allowing 
it,  which  is  not  pretended  to  exist  here.  Briscoe  v.  Kentucky 
Bank,  11  Peters,  321 ;  4  Howard,  288 ;  9  Howard,  389. 

The  sovereignty  of  the  government  not  only  protects  it 
against  suits  directly,  but  against  judgments  even  for  cost, 
when  it  fails  in  prosecutions  (4  Howard,  288). 

Such  being  the  settled  principle  in  our  system  of  jurispru- 
dence, it  would  be  derogatory  to  the  courts  to  allow  the  princi- 
ple to  be  evaded  or  circumvented. 

They  could  not,  therefore,  permit  the  claim  to  be  enforced 
circuitously  by  mandamus  against  the  Secretary  of  the  Treas- 
ury, when  it  could  not  be  directly  against  the  United  States ; 
and  when  no  judgment  on  and  for  it  had  been  obtained  against 
the  United  States. 

As  little  also  would  be  the  propriety  of  allowing  by  scire 
facias  J  or  otherwise,  a  judgment  to  be  entered  against  the 
United  States  on  a  set-off,  when  it  could  not  have  been  al- 
lowed in  an  action  against  them  on  the  subject-matter  of  the 
set-off. 

To  permit  a  demand  in  set-off  against  the  government  to  be 
proceeded  on  to  judgment  against  it,  would  be  equivalent  to 
the  permission  of  a  suit  to  be  prosecuted  against  it  And  how- 
ever this  may  be  tolerated  between  individuals,  by  a  species  of 
reconvention,  when  demands  in  set-off  are  sought  to  be  reeov* 
ered,  it  could  not  be  as  afgain^t  the  government  except  by  a 
mere  evasion,  and  must  be  as  useless  in  the  end  as  it  would  be 
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derogatory  to  judicial  fairness.  A  set-oiFor  reconvention  is  of* 
ten  to  be  treated  as  a  new  suit  by  the  defendant,  and  the  plead- 
ings and  judgment  are  to  be  made  to  correspond.  (See  Louisi* 
ana  Code  of  Practice,  374,  §§  371  -  377.)  In.. Perry  v.  Oerbeaa 
and  Wife,  5  Martin,  N.  8.  18,  the  court  say,  <<  The  claim  set 
up  in  the  answer  was  one  in  reconvention,  and  too  ffeneraL 
Such  demands  should  have  the  same  certaintv  as  a  petition.^ 

It  would  present,  also,  the  inconsistency  of  the  officers  of  a 
government  issuing  precepts  against  it,  and  seizins  and  sell- 
ing the  property  under  their  own  charge  and  protection. 

Or  it  would  present  the  other  alternative,  of  entering  a  judg- 
ment against  a  party  which  it  could  not  enforce  bv  execution, 
and  which  none  of  its  officers  had  been  authorized  to  cU»* 
charge. 

This  last  consideration  is  one  of  peculiar  importance  in  this 
proceeding,  and  in  the  proper  measures  to  be  adopted  under 
our  political  and  fiscal  svstem,  as  to  a  claim  like  this. 

No  officer,  however  high,  not  even  the  President,  much  leas 
a  Secretary  of  the  Treasury  or  Treasurer,is  empowered  to  pay 
debts  of  the  United  States  generally,  when  presented  to  them. 
If,  therefore,  the  petition  in  this  case  was  allowed  so  far  as  to 
order  the  verdict  against  the  United  States  to  be  entered  on 
the  books  of  the  Treasurv  Department,-  the  plaintiiF  would  be 
as  far  from  having  a  daim  on  tne  Secretary  or  Treasurer 
to  pay  it  as  now.^  The  difficulty  in  the  way  is  the  want  of 
any  appropriation  by  Congress  to  pay  this  daim.  It  is  a  well- 
known  constitutional  provision,  that  no  money  can  be  taken 
or  drawn  from  the  Treasury  except  under  an  appropriation  bv. 
Congress.    See  Constitution,  art  1,  §  9  (1  Stat  at  Large,  IS), 

However  much  money  may  be  in  the  Treasury  at  any  one 
time,  not  a  dollar  of  it  can  be  used  in  the  payment  of  any 
thing  not  thus  previously  sanctioned.  Any  other  course 
womd  give  to  the  fiscal  officers  a  most  dangerous  discre* 
tion. 

Hence,  the  petitioner  should  have  presented  her  daim  on  the 
United  States  to  Congress,  and  prayed  for  an  appropriation  to 
pay  a.  If  Congress  after  that  make  such  an  appropriation, 
the  Treasury  can,  and  doubtless  will,  discharge  the  daim  With- 
out any  mandamus.  But  without  such  an  appropriation  it 
cannot  an^l  should  not  be  paid  by  the  Treasury,  whether  the 
daim  is  by  a  verdict  or  judgment,  or  without  either,  and  no 
mandamus .  (MT  other  remedy  lies  against  any  officer  of  the 
Treasury  Department,  in  a  case  situated  like  this,  where  no 
appropriation  to  pay  it  has  been  made.  The  existence  of  this 
other  and  ordinary  mode  of  redress,  by  resort  to  Congress, 
may  be  another  reason  against  a  mandamus,  as  that  lies  only 
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when  no  other  adequate  remedy  exists.  Marbnry  v.  Madison, 
1  Cranch,  62-137;  Kendall  v,  United  States,  12  Peters,  525. 
But,  independent  of  this  last  consideration,  which  as  a  rem* 
edy  may  not  come  within  the  usual  meaning  of  another  rem* 
edy,  the  grounds  for  the  petition  are  not  sufficient,  and  the 
judgment  below,  dismissing  it,  must  be  aflbrmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Columbia,  holden  in  and  for  the  county  of  Wash- 
ington, and  was  argued  by  counsel  On  consideration  where- 
of, it  is  now  here  ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby,  affirmed,  with  costs. 


Ex  PiRTB :  In  the  Matter  of  Ea&lt  Boyd,  Plaintiff  in  SBEOEy^ 
r.  William  Scott  and  William  Greene.  —  In  Error  to  the  IH$' 
trict  Court  of  the  United  States  for  the  Northern  District  ofAla^ 
hama. 

A  motion  on  the  part  of  the  defendants  in  error,  for  s  mle  upon  tlie  plaintiff  in  fBOtot 
lo  file  a  copy  of  the  record,  oTemled. 

Mb«  Crittenden,  of  counsel  for  the  defendants  in  enor,  hav- 
ing  filed  the  following  certificate,  viz. :  — 

*<  The  United  States  of  America^  Northern  District  of  Alabcmcu 

<<  In  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Alabama,  at  Huntsville. 

"I,  Benjamin  T.  Moore,  Clerk  ofUhe  District  Court  of  the 
United  States  for  the  Northern  District  of  Alabama,  at  Hunts* 
ville,  do  hereby  certify,  that  at  the  term  of  the  District  Court 
aforesaid,  begun  and  held  at  the  court-house  in  the  town  of 
Huntsville,  in  said  district,  on  the  fourth  Monday  in  Novem- 
ber, A.  D.  1850,  in  a  certain  cause  therein  pending  in  said 
court,  wherein  Early  Boyd  was  plaintiff,  and  William  Scott 
and  William  Greene  were  defendants,  judgment  was  rendered 
therein  in  favor  of  said  defendants  against  said  plaintiff,  for 
the  costs  of  suit,  amounting  to  the  sum  of  dollars,  and 

that  from  the  said  judgment  the  said  Early  Boyd,  on  the  29th 
day  of  November,  A.  D.  1850,  prayed  and  obtained  a  writ  of 
error  to  the  then  next  term  of  the  gupreme  Court  of  the  Unit- 
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ed  States,  and  on  the  d^y  last  aforesaid  mtered  into  bond  in 
the  penalty  of  on^  thout^and  dollars  with  Silas  Parsons  his 
seenrityy  paypible  to  the  said  Ti^illiam  Scott  and  William 
Greene,  obnditioned  that,  if  the  said  Earlv  Boyd  should  prose- 
onte  the  said  writ  of  error  to  effect,  and  should  also  pay  and 
satisfy  the  judraient  which  shall  be  rendered  in  said  cause  by 
the  Supreme  Court  of  the  United  States,  then  the  said  oUiga* 
tion  should  be  void,  else  remain  in  full  force  and  virtue. 

^In  testimony  whereof,  I  hereto  subscribe  my  name  and 
affix  the  seal  of  the  said  District  Court,  at  office,  in  the  town 
of  Huntsville,  in  the  District  aforesaid,  this  the  34th  day  of 
January,  A.  D.  1851,  and  of  the  independence  of  the  United 
States  of  America  the  seventy-fifth. 

«B.  T.MooRB,  CfcrJt** 

moved  the  court  for  a  rule  on  the  plaintiff  in  error,  to  file  the 
record  on  or  before  the        day  of  ,  and  that  on  failure 

^e  case  be  dismissed.  On  consideration  whereof,  it  is  now 
here  ordered  by  the  court,  that  the  said  motion  be,  and  the  same 
is  hereby,  overruled. 

Per  Mb.  Chief  Justiob  Tambt. 


Thi  State  of  Flobida,  CoicFLAiNAifT,  v.  The  State  of  Oeoboia. 
Bill  ffi  Chancery. 

A  Mil  by  the  Stste  of  Florida  agmhiBt  the  State  of  Gemis  oidered  to  be  filed,  tad 
prooeM  of  sabjKBXut  directed  to  be  issued  egaiiift  the  State  of  Geoi]^ 

JMLbssbs.  Johnson  and  Wbstcott,  solicitors  for  the  complain* 
ant,  moved  the  court  for  leave  to  file  the  bill  of  complaint  in 
th^  cause  and  for  a  writ  of  subpoena,  or  such  process  as^  to 
the  court  may  seem  proper.  Whereupon  this  court,  not  being 
now  here  sufficiently  aavised  of  and  concerning  what  order  to 
render  in  the  premises,  took  time  to  consider. 

On  consideration  of  the  motion  made  in  this  case  yesterda]^ 
by  the  solicitors  for  the  complainant,  it  is  now  here  orderra 
by  the  court  that  this  bill  of  complaint  be  filedf  and  that  pro- 
cess of  subpoena  be,  and  the  same,  is  herebv,  awarded,  as 
prayed  for  by  the  complainant,  and  that  said. process  issue 
agunst  «<  The  State  of  Georgia.'' 

25* 
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Georgb  W.  Phillips,  Plaintifp  in  erroii,  v.  John  S.  Preston. 

A  writ  of  error  abated  where  the  death  of  the  planitiff  in  error  was  suggested,  and 
leave  granted  to  make  proper  parties  at  December  tenn,  1846,  representatiTes  nol 
jet  having  been  made. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana.  And  it  appearing  to  the  court 
here  that,  upon  the  suggestion  of  the  death  of  the  plaintiff  in 
error  by  his  counsel,  leave  was  granted  by  this  court  to  make 
the  representatives  of  the  deceased  parties  at  a  prior  term  of 
this  court,  to  wit,  at  December  term,  1846,  and  th^t  the  proper 
representatives  have  not  yet  been  made,  it  is  thereupon  now 
here  ordered  and  adiudged  by  this  court,  that  this  writ  of  error 
be,  and  the  same  is  hereby,  abated,  and  that  this  cause  be,  and 
the  same  is  hereby,  remanded  to  the  said  Circuit  Court,  to  be 
proceeded  in  according  to  law  and  justice. 


Smith  Hooan,  Arthur  S.  Hooan,  and  Reuben  Y.  Retno^ds, 
Plaintiffs  in  error,  v.  Aaron  Ross,  who  sues  for  the  use 
OF  Robert  Patterson. 

Where  a  case  was  dismissed  bj  this  court  for  wi^nt  of  a  dtatien,  and  the  plaintiff  in 
error  sned  ont  another  writ,  and  applied  to  this  court  for  a  supersedeas  to  stay  ez- 
ecntion  in  tfia  conrt  below,  the  application  cannot  be  granted. 

This  coort  is  not  aathoriied  to  grant  a  snpersedeas  unless  the  writ  of  error  has  been 
sned  out  within  ten  days  after  the  rendition  of  the  judgment,  and  in  conformity 
with  the  provisions  of  the  twenty -third  section  of  the  act  of  1789. 

The  cases  of  Stockton  and  Moore  o.  Bishop  (2  Howard,  74)  and  Hardeman  9.  An* 
derson  (4  Howard,  640)  exphuned. 

This  case  was  pending  under  a  writ  of  error  issued  to  the 
District  Court  of  tiie  United  States  for  the  Northern  District 
of  Mississippi. 

The  following  motion  and  affidavit  were  filed  by  the  coun- 
sel for  the  plaintifft  in  error,  viz. :  — 

<<  This  case  was  depending  before  this  court  at  its  last  term 
upon  a  writ  of  error,  operating  as  a  supersedeas,  and  was  then 
dismissed  because  the  record  did  not  show  that  a  citation  had 
been  issued  and  served  on  the  defendant  in  error.  Since  the  last 
term  of  this  court,  the  plaintiff  have  sued  out  another  writ  of 
error,  executed  anotiier  bond,  filed  a  complete  record  of  the 
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case,  tic^  bat  they  are  exposed  to  execution  on  the  judgment 
in  the  court  below;  they  therefore  move  the  court  for  a  super* 
sedeas  to  stay  all  further  proceedings  on  the  judgment  below. 

"  W.  S.  Featherston, 
R.  Davis, 
Attorneys  for  Plaintiffs  in  error!* 

"  Personally  appeared  before  me,  Wm.  T.  Carroll,  Clerk  of  the 
Supreme  Court  of  the  United  States,  Winfield  S.  Featherston, 
who,  being  duly  sworn,  says  that  he  is  informed  by  R.  Davis, 
of  counsel  for  Smith  Hogan  et  al.  in  the  court  below,  that 
an  execution  has  been  issued  on  the  judgment  in  this  case, 
now  before  this  court  for  revision  and  correction,  from  the  Dis- 
trict Court  of  the  United  States  for  the  Northern  District  of 
Mississippi  That  said  execution  is  now  in  the  hands  of  the 
marshal  for  the  said  Northern  District  of  Mississippi,  to  be 
levied  on  the  property  of  said  Smith  Hogan  et  aL  and  returned 
to  the  next  June  term  of  said  District  Court  This  affiant 
further  states,  that  he  believes  said  information  to  be  true. 

^  Sworn  to  in  open  court,  this  11th  February,  1851. 

**  Wm.  Thos.  Cabroll.*' 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court 

A  motion  has  been  made  in  this  case  for  a  supersedeas  to 
stay  execution  upon  a  judgment  rendered  in  the  District  Court 
of  the  United  States  for  the  Northern  District  of  Mississippi. 

The  judgment  was  rendered  in  December,  1847,  and  a  bond 
was  filed,  and  a  writ  of  error  lod^d  in  the  clerk's  office,  within 
ten  days  after  the  judgment ;  and  the  record  was  filed  and  the 
case  docketed  in  this  court  near  the  close  of  December  term, 
1848.  But  no  citation  appeared  to  have  been  issued  for  the 
defendant  in  error;  and  upon  that  ground  the  writ  was  dis- 
missed at  December  term,  1849.  The  act  of  Congress  makes 
the  citation  necessary  in  order  to  remove  a  case  to  this  court 
by  writ  of  error. 

In  October,  1850,  after  that  writ  was  dismissed,  the  plaintiff 
sued  out  and  lodged  in  the  clerk's  office  of  the  District  Court 
another  writ,  returnable  to  the  present  term  of  this  court,  and 
gave  another  bond,  and  served  a  citation  on  the  defendant  in 
error  to  appear ;  and  filed  the  record  and  docketed  the  case  in 
this  court  And  it  appearing  by  an  affidavit  filed  that  an  ex- 
ecution has .  been  issued  by  the  defendant  in  error  upon  the 
judgment  in  the  District  Court,  this  motion  is  made  to  stay 
proceedings  upon  it,  while  the  writ  of  error  is  pending  in  this 
court 

Upon  the  dismissal  of  the  first  writ  of  error,  it  ceased  to  be 
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a  rapersedeas,  and  the  party  who  obtained  the  judgment  in  the 
IHstrict  Court  was  undoubtedly  at  liberty  to  enforce  it  by  exe- 
cutioui  unless  he  is  stayed  by  the  second  writ  of  error  now 
pending.  And  the  question  presented  by  this  motion  is  wheth- 
er this  writ  is  also  a  supersedeas.  .  We  think  it  is  not.  The 
act  of  1789,  ch.  20,  §  23,  in  express  terms  declares  that  a  writ 
of  error  shall  be  a  supersedeas  in  those  cases  only  where  the 
writ  is  served  by  a  copy  thereof 'being  lodged  for  the  adverse 
party  in^  the  clerk's  office  where  the  record  remains,  within  ten 
days,  Sundays  exclusive,  after  rendering  the  judgment.  The 
writ  before  us  was  not  issued  or  lodged  in  the  clerk's  office  for 
nearly  two  years  after  the  judgment  in  the  District  Court  It 
cannot,  therefore,  operate  as  a  supersedeas. 

The  cases  relied  on  in  support  of  the  motion  stand  on  differ* 
ent  grounds.  In  Stockton  and  Moore  v.  Bishop,  2  Howard,  74, 
the  bond  was  given  and  the  writ  of  error  filed  and  the  citation 
issued  within  ten  days  after  the  judgment  The  act  of  Con- 
gress, therefore,  made  it  a  supersedeas.  And  when  the  court  in 
that  case  say  that  these  proceedings  were  in  due  season,  they 
are  speaking  of  the  time  of  filing  them,  by  which  they  become 
a  supersedeas  by  tb^-  act  of  Congress ;  and  not  of  the  time 
withm  which  a  writ  of  error  may  be  brought  to  correct  the  er- 
rors in  the  judgment 

In  the  case  of  Hardeman  v.  Anderson,  4  Howard,  640,  the 
original  judgment,  it  ia  true,  was  rendered  Iq  1839.  But  upon 
referring  to  the  record,  it  appears  that  a  controversy  arose  in 
the  proceedings  on  the  execution,  which  were  continued  from 
time  to  time  until  May  20th,  1844.  On  that  day  a  judgment, 
or  an  order  that  was  regarded  as  a  judgment,  was  entered,  to 
which  an  exception  was  taken ;  and  it  was  upon  this  judgment 
or  order  that  tne  first  writ  of  error  was  sued  out  The  bond, 
writ,  and  citation  were  all  within  ten  days  from  this  last  judg» 
ment  And  the  case  was  docketed  and  dismissed  at  the  suc- 
ceeding term  (December,  1844),  not  on  account  of  any  irregu- 
larity or  omission  in  these  proceedings,  but  because  the  record 
bad  not  been  filed  in  this  court 

In  May,  1845,  after  this  writ  had  been  dbmissed,  the  plaintiff 
sued  out  another  writ  of  error,  and  gave  bond,  and  regularly 
cited  the  defendant  in  enor  to  appear;  and  filed 4he  record  and 
docketed  the  case  at  the  beginning  of  December  term,  1843u 
And  the  court  beins  satisfied  from  the  testimony  offered  that 
the  omission  to  file  the  record  at  the  preceding  term  arose  from 
the  neglect  of  the  clerk  of  the  District  Comrt,  and  that  the 
plaintiff  was  in  no  fault,  it  undoubtedly  had  the  power  to  rein- 
state the  case;,  and  when  reinstated  it  would  stand  in  this 
court  upon  the  first  writ  of  error,  and  not  upon  the  second. 
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The  proceedings  in  relation  to  that  writ  were  in  due  time,  and 
when  docketed  in  this  court  it  stayed  executiop,  by  force  of 
the  act  of  Congress,  while  the  case  was  here  pending.  And  it 
was  in  this  view  of  the  case,  that  the  coart  deemed  it  their 
duty  to  enforce  the  stay  by  awarding  a  supersedeas.  It  was 
upon  this  ground  that  the  writ  was  issued,  and  not  under  the 
removal  by  the  second  writ  of  error ;  nor  was  it  issued  under 
the  fourteenth  section  6f  the  act  of  1789,  as  would  seem  to 
have  been  the  case,  from  some  mistake  or  oversight  in  framing 
the  orders  and  entries.  For  the  court  is  unanimously  of  opin* 
ion,  that,  in  the  exercise  of  their  appellate  power,  they  are  not 
authorized  to  award  a  supersedeas  to  stay  proceedings  on  the 
judgment  of  the  inferior  court,  upon  the  ^ound  that  a  writ  of 
error  b  pending,  unless  t>)e  writ  was  sued  out  within  ten  dayB 
after  the  judgment,  and  in  conformity  with  the  provisions  of 
the  twenty-third  section  of  the  act  of  1789.  And  if  the  case  of 
Hardeman  V.  Anderson  had  been  considered  as  pending  here 
by  force  of  the  second  writ  of  error,  no  supersedeas  could  law- 
fully have  been  issued. 

The  case  now  before  us  was  not  brought  up  by  the  first  writ 
for  want  of.  the  citation.  There  is  no  ground,  therefore,  for  rein- 
stating the  case  in  this  court  upon  that  writ  And  the  second 
writ,  by  which  alone  it  has  been  brought  here,^nd  by  vurtue  of 
which  it  is  now  pending,  was  not  sued  out  in  time  to  operate 
as  a  supersedeas ;  and  this  court  have  not  the  power  to  award 
one. 

The  motion  must,  therefore,  be  overruled. 

Order. 

On  consideration  of  the  motion  made  by  Mr.  Featherston 
for  a  writ  of  supersedeas  in  this  cause,  and  the  arguments  of 
counsel  thereupon  had,  as  well  against  as  in  support  thereof,  it 
is  now  here  oraered  by  the  court,  that  the  said  motion  be,  and 
the  same  is  hereby,  overruled. 


Jbrshiah  Van  Rbrssbuibr,.  Appellant,  v.  Philip  Ebarnbt  and 
Frederic  De  Peystbr,  Trustees  and  Executors  of  John  Watts, 

DECEASED,  CATHERINE  6.  ViSSCHER,  CORNELIUS   6.   VaN    ReNSSB- 
LAER,  AND  GlEN  VaN  ReNSSBLABB,  DEFENDANTS. 

Ill  1786  the  ledslAtore  of  New  York  passed  a  law  declaring  that  **  all  estates  tail 
■hall  be,  and  hereby  are,  abolished*' ;  and  if  any  penon  shcmid  thereafter  beeome 
•eind  in  fee  tail  of  any  lands,  tenements,  or  hereditaments  by  wtae  of  any  derise, 
4c^  he  shoold  be  deemed  to  have  become  seizod  in  fee  simple  absolute. 
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This  indaded  an  estate  taO  in  remiUnder.  tf  well  tf  one  in  poesettion.  The  oonrti 
in  New  York  hare  so  decided,  and  this  comt  adopts  their  constmction. 

The  remainder*man  djing  daring  the  lifetime  of  the  life  tenant,  the  latter,  being  the 
ikther,  inherited  from  the  son  a  fee  simple  absolate. 

Whilst  the  remainder-man  was  vet  alive,  the  life  tenant  sold  the  property  and  con- 
Teyed  it  to  the  Tendee  by  a  deea  which,  accordineto  its  tme  constmction,  affirmed 
the  existence  of  an  estate  in  fee  simple  in  itself.   The  reasons  for  this  constmction 


Those  claiming  under  him  are  estopped  bj  tiiis  deed.    The  doctrine  of  estoppel  ex* 


This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York,  sitting  as  a 
court  of  equity.  It  was  a  bill  filed  by  the  appellant,  Jeremiah 
Van  Rensselaer,  against  John  Watts  orip;inally,  and  continued 
against  his  trustees  and  executors,  praying  for  an  account  of 
the  rents  of  certain  property,  and  for  the  surrender  of  the  leases, 
title-deeds,  Sco. 

In  order  to  see  at  a  glance  the  derivation  of  the  title,  the 
following  table  is  referred  to :  — 


•  The  testator,  died  1783. 
t  Bead  at  he  date  of  the  wilL 
I  The  derisee,  died  1828. 


}  Bom  1791,  died  1813,  without  issne. 
The  complainant,  bom  1793.. 
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On  the  25tb  of  May,  1782,^  John  Van  Rensselaer  was  seized 
cS  a  large  body  of  land,  about  thirty-four  tliousand  acres,  a 
part  of  which  had  been  leaded  on  permanent  ground  rents,  and 
a  part  leased  for  life  or  for  years.  The  residue  was  owned  by 
him  in  fee  simple.  On  that  day  he  made  and  published  his 
last  will  and  testament,  by  which  he  devised  Claverack  Manor 
to  trustees  during  the  life  of  John  J.  Van  Rensselaer,  his  grand- 
son, with  the  intent  to  create  an  estate  tail,  the  rents  and  prof- 
its to  the  use  of  John  J.  Van  Rensselaer  during  his  lifetime  and 
the  remainder  over  to  the  issue  male  of  the  said  John,  and  in 
case  of  failure  of  such  issue,  then  to  the  issue  male  of  the 
other  sons  of  the  testator.  Provision  was  then  made  for  rais- 
ing portions  for  female  issue. 

On  the  12th  of  July,  1782,  a  law  was  passed  in  New  York 
abolishing  entails,  and  on  the  29th  of  July,  1782,  the  testator 
added  a  codicil  to  his  will,  alluding  to  the  law. 

bi  1783  the  testator  died,  and  John  J.  Van  Rensselaer,  the 
devisee,  entered  into  possession  of  the  estate. 

On  the  23d  of  February,  1786,  the  legislature  of  New  York 
passed  an  act  (3  R.  8.  N.  Y,  1st  ed^  App.  48;  1  R.  L.  1813, 
p.  52),  declaring  ^  That  all  estates  tail  shall  be,  and  hereby  are, . 
abolished ;  and  that,  in  all  cases  where  any  person  or  persons 
now  is,  or,  if  the  act  hereinafter  mentioned  [referring  to  the  act 
passed  on  12th  JiUy,  1782]  had  not  been  passed,  would  now 
be,  8ei2ed  in  fee  tail  of  any  lands,  tenement,  or  helreditaments, 
such  person  and  persons  shall  be  deemed  to  be  seized  of  the 
same  in  fee  simple  absolute;  and  further,  that  in  all  cades 
where  any  person  or  persons  would,  if  the  said  act  and  this 
present -act  had  not  been  passed,  at  any  time  hereafter  bepome 
seized  in  fee  tail  of  any  lands,  tenements,  or  hereditaments,  by 
virtue  of  any  devise,  gilt,  grant,  or  other  conveyance  heretofore 
made  or  hereafter  to  be  made,  or  by  any  other  means  whatso* 
ever,  such  person  or  persons,  instead  of  becoming  seized  thereoi 
in  fee  tail,  shall  be  deemed  and  adjudged  to  become  seized 
thereof  in  fee  simple  absolute.'' 

In  1791  John  was  born,  who  was  the  first-bom  son  of  the 
devisee.  It  may  as  well  be  mentioned  here,  that  he  died  in 
1813,  leaving  his  father  surviving  him.  After  John  there  were 
bom  other  children,  viz.  Jeremiah,  who  was  the  complainant 
below  and  appellant  here,  Catherine,  who  intermarried  with 
one  Visscher,  Glen,  and  Cornelius. 

In  1794,  the  condition  of  the  estate  was  this.  Much  the 
larger  proportion  of  it  was  held  under  leases,  which  had  |^n 
made  to  different  persons  at  different  times,  and  the  residue 
was  held  by.  John  J.  Van  Rensselaer.  The  leases  were,  some 
of  them,  executed  by  Hendriok  Van  Rensselaer  and  John  Van 
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Rensselaer,  the  ancestors  of  the  said  John  J. ;  and  some  exe- 
cuted by  John  J*  Van  Rensselaer  himself.  These  leases  for  the 
most  part  created  perpetual  ground  rents,  and  those  which  did 
not  create  perpetual  ground  rents  were  for  the  lives  of  the 
lessees.  Two  mortgages  upon  the  property,  had  also  been 
given  by  John  J.  Van  Rensselaer  to  Philip  Schuyler,  for  three 
thousand  one  hundred  pounds  each. 

This  being  the  state  of  the  property  in  1794,  John  J.  Van 
Rensselaer  entered  into  an  agreement  with  Daniel  Penfield,  on 
the  4th  of  November  of  that'^year.  As  these  articles  were 
much  discussed  in  the  argument,  it  is  proper  to  make  extracto 
from  them  as  to  those  points  which  were  the  subject  of  discus- 
sion. 

«*  Articles  of  agreement  had,  made,  entered  into,  and  finally 
concluded  upon  this  fourth  day  of  November,  in  the  year  of 
our^Lord  one  thousand  seven  hundred  and  ninety-four,  by  and 
between  John  J.  Van  Rensselaer  of  Qreenbush,  in  the  county 
of  Rensselaer,  of  the  one  part,  and  Daniel  Penfield  of  the  city 
of  New  York,  of  the  other  part,  witnesseth :  Imprimis,  the  said 
John  J.  Van  Rensselaer,  for  himself,  his  heirs,  execut>ors,  and 
administrators,  doth  covenant,  grant,  and  agree,  to  and  with 
the  said  Daniel  Penfirld,  bis  heirs,  executors,  and  administra- 
tors, that  he,  the  said  John  J.  Van  Rensselaer,  together  with 
Catherine,  his  wife,  shall  and  will,  within  the  term  of  three 
months  from  the  date  hereof,  by  a  good  and  sufficient  deed 
and  conveyance  in  the  law,  such  as  by  the  coimsel  of  the  said 
Daniel  Penfield,  his  heirs  or  assigns,  shall  be  reasonably  ad- 
vised, devised,  or  required,  and  that  free  and  clear,  and  ureely 
acquitted  and  discharged  of  and  from  all  encumbrances  and 
charges,  other  than  leases  heretofore  given  by  the  said  John  J. 
Van  Rensselaer  and  his  ancestors,  assign,  release,  convey,  as- 
sure, bargain,  sell,  grant,  and  confirm  unto  the  said  Daniel 
Penfield,  his  heirs  and  assigns  for.  ever,  all  the  right,  title,  inter- 
est, property,  claim,  and  demand,  either  in  possession,  rever- 
sion, or  remainder,  of  him,  the  said  John  J.  Van  Rensselaer 
and  Catherine,  his  wife,  of,  in,  or  to  all  that  tract  and  parcel 
of  land  situate,  lying,  and  being  in  the  town  of  Claverack,  and 
city  of  Hudson,  and  county  of  Columbia,  and  included  within 
the  boundaries  following,  to  wit,  that  is  to  say :  Beginning," 
&C.,  (going  on  to  describe  the  land,)  <<  together  with  all  and  sin- 
gular the  waters,  watercourses,  and  stitan^s  of  water,  profits, 
advantages,  hereditaments,  and  appurtenances  whatsoever  there- 
unto appertaining  and  belonging,  or  which  have  been  consid- 
ered and  used,  or  now  arc  used  and  occupied,  as  part  and  par- 
cel thereof,  in  as  full  and  ample  a  manner  as  the  said  John  J. 
Van  Rensselaer  now  hath  and  enjoyeth  the  same,  and  in  as 
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fall  and  ample  a  manner  as  the  same  have  heretofore  been  had 
and  enjovea  by  the  said  John  J.  Van  -Rensselaer,  or  lawfully 
may  be  bad,  used,  occupied,  possessed;  and  enjoyed  by  him, 
his  heirs  or  assigns :  To  have  and  to.  hold  the  same  unto  the 
said  Daniel  Penfield,  his  heirs  and  assigns  for  ever,  excepting, 
reserving,  and  saving  thereout  all  the  land  included  within  the 
foregoing  and  above-described  boundaries,  which  have  been 
lieretofore  granted,"  &c.  (going  on  to  enumerate  the  leases 
made  and  agreed  to  be  made). 

Then  fallowed  covenants  on  the  part  of  Penfield  to  pay  fbf 
the  quantity  of  land,  to  pay  the  mortgages  to  Schuyler,  to  se- 
cure the  payment  of  the  instalments  by  mortgage,  to  execute 
leases  to -the  persons  with  whom  John  J.  had  agreed  that  leases 
should  be  made,  and  other  covenants,  which  it  is  not  material 
to  state. 

On  the  1st  of  January,  1795,  John  J.  Van  Rensselaer  and 
Catherine,  his  wife,  executed  the  deed  to  Penfield,  in  conform- 
ity  with  the  above  articles.  The  deed  is  short,  and,  as  many 
parts  of  it  were  criticized  in  the  argument,  it  may  be  proper 
to  insert  it  entire. 

"  This  indenture,  made  the  first  day  of  January,  1795,  be* 
tween  John  J.  Van  Rensselaer,  of  the*  county  of  Rensselaer 
and  State  of  New  York,  esquire,  and  Catherine,  his  wife,  o( 
the  one  part,  and  Daniel  Penfield,  of  the  city  of  New  York,* 
esquire,  of  the  other  part :  Whereas  certain  articles  of  agree- 
ment, indented,  were  made  and  executed  by  and  between  the 
SGud  John  J.  Van  Rensselaer  of  the  one  part,  and  the  said 
Daniel  Penfield  of  the  other  part,  bearing  date  the  fourth  day 
of  November  last  past,  in  the  words  following,  to  wit:  Im-  . 
primis,  the  said  John  J.  Van  Rensselaer,  for  himself,  his  heirs, 
executors,  and  administrators,  dpth  covenant,  grant,  and  agiee, 
to  and  with  the  said  Daniel  Penfield,  his  heirs,  executors,  and 
administrators,  that  he,  the  said  John  J.  Van  Rensselaer,  to- 
gether with  Catherine,  his  wife,  within  the  term  of  three 
months  from  the  date  hereof,  by  a  good  and  sufficient  deed  and 
conveyance  in  the  law,  such  as  by  the  'counsel  of  the  said 
Daniel  Penfield,  his  heirs  or  assigns,  shall  be  reasonably  ad- 
vised, devised,  or  required,  and  that  free  and  clear,  and  freely 
acquitted  and  discharged  of  and  from  all  encumbrances  and 
charges  other  than  leases  heretofore  given  by  the  said  John  J. 
Van  Rensselaer  and  his  ancestors,  assign,  rele^we,  convey,  as- 
sure, bargain,  sell,  grant,  and  confirm  unto  the  said  Daniel 
Penfield,  his  heirs  and  assigns  for  ever,  all  the  right,  title,  in- 
terest, property,  claim,  and  demand,  either  in  possession,  re- 
version, or  remainder,  of  him,  the  said  John  J.  Van  Rensselaer, 
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and  Catherine,  bis  wife,  of,  in,  or  to  all  thct  tract  and  parcel 
of  land,  situate,  lying,  and  being  in  the  town  of  Claverack,  and 
city  of  Hudson,  in  the  county  of  Columbia,  and  included  with- 
in the  boundaries  following,  to  wit,  that  is  to  say :  Beginning 
at  the  mouth  of  Major  Abraham's  or  Kinderhook  Creek;  thence 
running  south  eighty-four  degrees  and.thirty-eight  minutes  east, 
ten  miles ;  thence  running  south  forty  degrees  west,  as  far  as 
the  right  of  John  Van  Rensselaer,  the  grandfather  of  the  said 
John  J.  Van  Rensselaer,  exliended ;  from  thence  to  Wahanka- 
sick ;  and  thence  up  Hudson  River  to  the  place  of  beginning ; 
together  with  all  and  singular  the  waters,  watercourses,  and 
streams  of  water,  profits,  advantages,  hereditaments,  and  ap- 
purtenances whatsoever  thereunto  appertaining  or  belonging, 
and  which  have  been  considered  and  used,  or  now  are  used 
and  occupied,  as  part  and  parcel  thereof,  in  as  full  and  ample 
a  manner  as  the  said  John  J.  Van  Rensselaer  now  hath  and  en- 
joyeth  the  same,  and  in  as  full  and  ample  a  manner  as  the 
same  have  heretofore  been  had  and  enjoyed  by  the  said  John 
J.  Van  Rensselaer,  or  lawfully  may  be  had,  used,  occupied, 
possessed,  and  enjoyed  by  him,  his  heirs  or  assigns :  To  have 
and  to  hold  the  same  unto  the* said  Daniel  Penfield,  his  heirs 
and  assigns  for  ever,  excepting,  reserving,  and  saving  thereout 
all  the  li^d  included  within  the  foregoing  and  above-described 
boundaries,  which  have  been  heretofore  granted  by  letters  pat- 
ent prior  to  the  grants,  patents,  and  con&mations  under  which 
the  right  and  title  of  the  said  John  J.  Van  Rensselaer  is  derived ; 
excepting  also  all  lands  sold  or  granted  otherwise  than  by  lease 
by  the  late  John  Van  Rensselaer,  deceased,  and  the  aforesaid 
John  J.  Van  Rensselaer,  and  all  the  lands  fi^ranted  by  lease 
from  the  said  John  Van  ^Rensselaer,  deceased,  to  Robert  Van 
Rensselaer,  situate,  lying,  and  being  in  the  said  town  of  Clave- 
rack, in  the  county  of  Columbia ;  and  excepting  also  the  quan- 
tity of  fifty  a^res  of  woodland,  to  be  granted  by  the  said  Daniel 
Penfield  to  Henry  J.  Van  Rensselaer,  and  situate  within  the 
boundaries  before  mentioged  and  described,  and  to  be  by  them 
agreed  on ;  and  excepting^  also,  all  that  tract  of  land  situate  in 
the  city  of  Hudson  and  town  of  Claverack,  formerly  devised 
by  Hendrick  Van  Rensselaer  to  Henry  Van  Rensselaer,  de- 
ceased ;  and  excepting,  also,  the  farm  of  land  in  possession  of 
the  representatives  of  Eytie  Moore,  d^  eased,  and  by  the  said 
John  J.  Van  Rensselaer  conveyed  to  John  Van  Rensselaer,  which 
said  deed  shall  be  duly  acknowledged  by  the  said  John  ;J.  Van 
Rensselaer  and  Catharine,  his  wife,  pursuant  to  the  act  in  such 
case  made  and  provided,  as  in  and  by  the  said  articles  of  agree- 
ment, relation  being  thereunto  especially  had,  may  among 
other  things  more  fully  appear. 


DECEMBER  TERM,   18»a  S08 

Yfttt  Re&tseUer  «.  Kearnej  et  aL 

^  Now,  tfaerefore^  this  indenture  witnenseth,  that  the  said  John 
J.  Van  Rensselaer  ahd  Catharin^y  his  wife,  for  and  in  considera- 
tion  of  the  sum  of  fortv-four  thousand  five  hundred  and  fif^ 
dollars  to  them  in  hand  paid,  the  receipt  whereof  they  do  here- 
by acknowledfi^e,  and  therefrom  release  and  discharge  the  sai4 
I>aniel  Penfield,  his  heirs  and  assignsiliave  granted,  bargainecL 
sold,  aliened,  enfeofied,  assured,  released,  and  confirmed,  and 
by  these  presents  do  grant,  bar^n,  sell,  alien,  enfeofl^  assuror 
release,  and  confirm,  unto  the  said  Daniel  Penfield,  (in  his  ac« 
tual  possession  now  being,  by  virtue  of  a  bargain  and  sale  to 
him  thereof  made  for  one  whole  year  by  the  said  John  J.  Van 
Rensselaer,  by  indenture  bearing  date  the  day  next  l^fore  the 
day  of  the  date  of  these  presents,  and  by  force  of  the  statute  for 
transferrinff  uses  into  possession,)  and  to  his  heirs  and  assigns 
for  ever,  aU  and  singuJai'  the  aforesaid  tract  of  land  above  de* 
scribed,  lyin^  and  being  in  the  town  of  Claverack  and  city  of 
Hudson,  and  so  butted  and  bounded  as  is  above  particularly 
nrentipned,  together  with  all  and  singular  the  waters,  water- 
courses, and  streams  of  water,  profits,  advantages,  heredita- 
ments, and  appurtenances  whatsoever  thereto  appertaining  and 
belonging,  or  which  have  been  considered  and  used,  or  now  are 
used  and  occupied,  as  part  and  parcel  thereof,  excepting,  re- 
serving, and  saving  thereout  all  the  lands  included  within  the 
foregoing  and  above-described  boundaries,  which  are  excepted, 
saved,  and  reserved  in  the  said  in  part  recited  articles  of  ajgree- 
ment ;  which  said  tract  of  land,  after  deducting  the  said  excep- 
tions, reservations,  and  savings,'\iontains  the  quantity  of  thirty- 
three  thousand  six  hundred  and  fifty-eight  acres  of  land,  and 
the  reversion  and  reversions,  remainder  and  remainders,  rentoL 
issues,  services,  and  profits  thereof,  and  also  all  leases  of  and 
concerning  any  part  or  parts  of  the  said  granted  premises ;  and 
also  all  the  estate,  rieht,  title,  interest.,  property,  possession, 
daim,  and  demand  of  them,  the  said  John  J.  Van  Ilensselaer 
and  Catherine,  his  wife,  of,  in,  and  to  the  same :  To  have  and 
to  hold  the  said  tract  of  land  so  described,  and  so  butted  and- 
bounded  as  above  recited,  excepting,  saving,  and  reserving, 
as  are  above  particularly  excepted,  saved,  and  reserved,  unto 
the  said  Daniel  Penfield,  his  heirs  and  assigns,  to  the  only 
proper  use  and  behoof  of  the  said  Daniel  Penfield,  his  heirs  and 
assigns  for  ever,  in  as  full  and  ample  a  manner  as  the  said  John 
J.  Van  Rensselaer  now  hath  and  enjoyeth  the  same,  and  in  as 
full  and  ample  a  manner  as  the  same  hath  heretofore  been  had 
and  enjojred  by  the  said  John  J.  Van  Rensselaer,  or  lawfully 
might,  it  these  presents  were  not  made,  be  had,  used,  occupied, 
possessed,  and  enjoyed  by  him,  his  heirs  or  assigns.  And  the 
said  John  J.  Van  Kensselaer,  for  himself,  his  heirs,  executors. 
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and  administrators,  doth  covenant,  grant,  and  agree,  to  and 
with  the  said  Daniel  Penfield,  bis  heirs  and  assigns,  in  manner 
following,  that  is  to  say :  that  the  said  tract  of  land  described, 
hntt^d  and  bounded  as  aforesaid,  excepting,  saving,  and  re- 
serving as  above  are  excepted,  saved,  and  reserved,  is  free  and 
dear,  and  shall  and  may  be  held  and  enjoyed  by  the  said 
Daniel  Penfield,  his  heirs  and  assigns,  according  to  the  true  in- 
tent and  meaning  of  these  presents,  freely  and  dearly  acquitted 
and  discharged  of  and  from  all  encumbrances  and  chs^rges, 
other  than  Teases  heretofore  given  by  the  said  John  J.  Van 
Rensselaer  and  his  ancestors,  or  any  of  them,  and  except  a  cer- 
tain mortgage  upon  the  premises  executed  by  the  said  John  J. 
Van  Ren^laer  to  Philip  Schuyler,  esquire,  dated  the  11th  day 
of  August,  1791,  to  secure  the  payment  of  three  thousand  one 
hundred  pounds. 

^^  In  witness  whereof  the  parties  to  these  presents  have  here- 
unto interchangeably  set  their  hands  and  seals,  the  day  ai)d 
year  first  above  written. 


"  John  J.  Van  Rensselaer,         [l.  s.J 

I L.  S.J 


Catherine  Van  Rensselaer. 


On  the  15th  of  October,  1806,  Penfield  and  wife  conveyed 
all  the  property  to  John  Watts,  enumerating  in  the  deed  all  the 
leases,  which  were  to  stand  ffood. 

In  1813  John  Van  Rensoelaer,  the  eldest  son  of  John  J.,  died| 
without  issue. 

On  the  26th  of  September,  1828,.  John  J.  Van  Rensselaer, 
who  had  sold  the  property  to  Watts,  died  also. 

At  some  time  previous  to  the  year  1836,  but  when  the  rec- 
ord did  not  show,  Jeremiah  Van  Kensselaer,  a  citizen  of  New 
Jersev,  being  the  eldest  surviving  son  of  John  J.,  filed  his  bill  in 
the  (Jircuit  Court  of  the  United  States  for  the  Southern  District 
of  New  York,  against  John  Watts,  and  against  Catherine  G. 
Visscher,  Cornelius  G.  Van  Rensselaer,  and  Grlen  Van  Rensse- 
laer. In  the  bill  he  alleged  that  all  the  estate  and  interest 
which  John  J.  Van  Rensselaer  acquired  under  the  will  of  his 
grandfather  was  an  estate  for  his  own  life  merely,  and  that  the 
said  John  J.  was  unable  to  vest,  and  did  not  vest,  any  greater 
interest  in  Penfield.  Claiming  the  whole  estate,  he  called  upon 
Watts  for  an  account  of  the  rents  and  profits,  and  for  a  surren- 
der of  the  title  papers. 

As  to  his  brothers  and  sister  the  bill  proceeded  thus :  — -* 

"  Your  orator  further  charges,  that  the  said  Catherine  Q. 
Visscher,  Cornelius  G.  Van  Rensselaer,  and  Glen  Van  Rensse* 
laer,  who  are  citizens  of  the  State  of  New  York,  give  out  and 
pretend  that  the  said  John  J.  Van  Rensselaer  had  a  son  named 
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John  Van  Rensselaer,  who,  as  they  allege,  was  born  in  the  year 
1791,  and  died  in  the  year  1813 ;  and  they  further  allege,  that 
upon  bis  birth  the 'said  estate,  devised  to  the  eldest  son  of  the 
said  John  J.  Van  Rensselaer  in  and  by  the  said  will,  vested  in 
the  said  John  Van  Rensselaer;  and  that,  by  the  operation  of 
law,  it  was  turned  into  an  estate  in  fee,  and  descended,  upon 
the  death  of  the  said  John  Van  Rensselaer,  to  the  said  John  J. 
Van  Rensselaer;  and  that  upon  the  death  of  the  said' John  J. 
Van*  Rensselaer,  in  the  year  1828,  it  descended  to  his  heirs  at 
law  as  tenants  in  common,  whereby,  as  they  allege,  they  are 
each  entitled  to  a  fourth  part  of  the  said  estate,  and  to  the 
rents  and  profits  accruing  thereupon.  Whereas  your  orator 
charges,  that  the  said  estate,  and  the  rents  and  profits  thereof, 
belong  to  him." 

The  bill  then  praved  that  the  complainant  might  be  quieted 
in  his  title  to  the  whole  of  the  pren^ises,  or,  in  case  it  should  be 
decided  that  he  was  entitled  only  to  one  fourth  part^  then  that 
the  court  would  decree  accordin^y. 

The  brothers  and  sister  answered,  admitting  the  facts  stated  in 
the  bill,  and  submitting  themselves  to  the  judgment  of  the  court 

Watts  put  in  a  plea,  denying  all  knowledge  of  any  title  ex- 
cept that  of  Penfield  at  the  time  of  his  purchase,  and  prayed 
that  he  might  not  be  compelled  to  answer  further.  The  court 
allowed  the  plea  to  stand  as  to  the  discovery,  but  ordered  a 
further  answer  as  to  the  title. 

In  September,  1836,  John  Watts  died,  leaving  Philip  Kear- 
ney and  Frederic  De  Peyster  his  executors.  A  supplemental 
bill  and  bill  of  revivor  was  then  filed,  making  them  parties,  and 
also  Philip  Kearney,  Jr.,  Susan  Kearney,  and  John  Watts  De 
Peyster,  the  devisees  of  the  property  in  question.  The  new 
parties  answered,  and  sundry  exhibits  were  filed  and  deposi- 
tions taken.  In  May,  1646,  the  cause  came  on  for  argument  in 
the  Circuit  Court,  which  passed  the  following  decree.  Judge 
Nelson  bein^  unable  to  attend  from  sickness,  the  decree  was 
given  by  Judge  Betts. 

^  First  That  the  remainder  in  tail,  in  the  premises  men- 
tioned in  the  pleadings  in  this  cause,  created  by  tne  will  of  John 
Van  Rensselaer  the  elder,  vested  in  John,  his  great-grandson, 
on  his  birth,  in  the  year  1791,  and  that  said  great-grandson 
was  seized  of  such  remainder. 

"  Second  That  the  tenant  in  tail  under  the  said  will,  acquir- 
ing such  estate  in  remainder,  became  thereby  so  seized  of  the 
lands,  tenements,  and  hereditaments  devised  that  the  act  of 
February  23dy  A.  D.  1786,  converted  such  estate  tail  into  • 
fee  simple  absolute. 

26* 
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^  Third  That  the  said  John,  the  great-grandsoo  of  the  said 
John  Van  Bensselaer  the  elder,  took  the  estate  in  question  as 
a  purchase,  and  thus  became  a  new  stock  6f  descent,  and  was 
so  seized  thereof,  that,  at  his  death,  in  the  year  1813,  the  whole 
estate  descended  to  his  father,  John  J.  Van  Rensselaer,  and  his 
heirs  at  law. 

^  Fourth.  That  the  covenants  in  the  deed  of  John  J.  Van 
Bensselaer,  conveying  the  premises  in  question  to  David  Pen- 
field,  bearing  date  the  Ist  day  of  January,  A.  D.  1795,  amount 
in  law  to  a  covenant  against  all  encumbrances,  except  such  as 
are  specifically  designated  in  the  said  deed,  and  also  to  a  c6ve« 
nant  for  quiet  enjoyment,  subject  only  to  the  like  exceptions. 

^  Fifth.  That  the  said  cQveimnts  in  the  said  deed  operate  as 
an  estoppel  to  John  J.  Van  Rensselaer's  claiming  the  estate 
subsequently  acquired  by  him,  as  against  his  grantee ;  and  that 
the  estoppel  operates  equally  against  the  complainant  in  this 
suit,  who  makes  title  to  the  estate  in  question  as  one  of  the 
heirs  at  law  of  John  J.  Van  Rensselaer. 

«  Sixth.  That  the  deed  of  Daniel  Penfield  to  John  Watts, 
bearing  date  the  15th  day  of  October,  in  the  year  1806,  convey- 
ing  the  said  estate  to  the  said  John  Watts  in  fee,  with  full  cove- 
nants,  entitles  his  devisees  and  representatives,  now  in  posses- 
sion of  the  premises,  and  who  are  defendants  in  this  cause,  to 
a  decree  dismissing  the  complainant's  bill  in  this  cause,  with 
costs. 

''  It  is  therefore  ordered,  adjudged,  and  decreed  by  this  court, 
that  the  complainant's  said  bill  of  complaint  be,  and  the  same 
hereby  is,  dismissed ;  and  that  the  said  complainant  pay  to  the 
said  defendants  or  their  solicitor  their  costs  of  this  suit,  to  be 
taxed,  and  that  the  said  defendants  have  execution  therefor  ac- 
cording to  the  course  and  practice  of  this  court 

(Signed,)  Samuel  R.  Betts." 

The  complainant  appealed  to  this  court.  It  was  argued  by 
Mr.  Webster  and  Mr.  JBlunty  for  the  appellant,  and  Mr.  Jordan 
and  Mr.  Wbodj  for  the  appellees. 

The  case  was  argued  at  great  length,  and  the  reporter  can 
only  state  the  points  raised  by  the  respective  counsel 

On  the  part  of  the  appellant,  the  points  were  the  following^. 

In  case  the  decision  lately  made  by  the  New  York  court  in 
Van  Rensselaer  v.  Poucher  is  to  be  examined  here,  pursuant 
to  the  rule  established  in  Liane  et  al.  v.  Vick  et  aL,  3  Howard, 
476,  then  the  first  question  is,  When  was  the  estate  tail  created 
by  the  will  converted  into  a  fee,  —  at  the  time  of  the  birth  of  the 
eldest  son,  or  at  the  death  of  John  J.  Van  Rensselaer,  in  1828  ? 


DECEMBER   TERM,    1850.  907 

Van  Renffelaer  v.  Kearney  et  ak 

Taking  that  view  of  the  case,  the  following  points  are  pre- 
sented for  the  appellant :  — 

First  Point  John  Van  Rensselaer,  the  first-bom  son  of 
John  J.  Van  Rensselaer,  was  the  first  donee  in  tail,  under  the 
will  of  Colonel  John  Van  Rensselaer,  the  devisor. 

L  The  devise  to  Morris  and  Douw,  in  trust  to  support  the 
contingent  remainders,  5cc.,  vested  in  the  iarustees  a  legal  estate 
during  the  life  of  John  J.  Van  Rensselaer,  the  grandson  of  the 
devisor.  The  said  John  J.  Van  Rensselaer  took  only  an  equi* 
table  estate  for  life,  which  could  not  unite  with  the  legal  re- 
mainder subsequently  devised  to  his  sons  successively  in  tail 
male. 

IL  Even  if  the  estate  of  Jqhrf  J.  Van  Rensselaer  was  exe- 
cuted by  the  statute  of  uses,  as  a  legal  estate  in  him,  still  it 
was  an  express  estate  for  his  own  life  only,  and  would  not, 
under  the  rule  in  Shelley's  case,  unite  with  the  remainders 
subsequently  devised  to  his  sons  successively  in  tail  male,  and 
so  create  an  estate  tail  in  him.  The  sons  thus  designated  take 
as  purchasers,  and  not  by  descent.  Lilly's  Practi^  CJonvey- 
ancer,  727 ;  2  Bl.  Com.,  App.  No.  2 ;  Scarborough  v.  Savilie, 
3  Adolph.  &  Ell.  897 ;  24  Com.  Law,  271 ;  Hays  on  Estates 
Tail,  p.  118;  2  BI.  Com.  171,  notes;  9  Serg.  &  Rawie,  362; 
Willes,  336;  Dickens,  183, 195;  35  Com.  Law,  246;  Butler's 
Notes  to  Co.  Litt,  No.  249,  subd.  2,  3;  Bacon's  Works,  599; 
Touchst  501 ;  Lewin  on  Trusts,  2,356,  103,  note  1 ;  Cornish 
on  Uses,  15,  61 ;  1  Ves.  &  Beames,  485 ;  16  Ves.  296 ;  2  P. 
Wms.  680;  4  T.  R.  247;  3  Bro.  P.  C.  464;  4  Kent's  Com. 
215,  221 ;  Hays  on  Estates  Tail,  Proposition  4,  pp.  4,  30,  31, 
43 ;  4  Dane's  Abr.  633 ;  3  Wend.  504 ;  2  Cruise's  Dig.  39,  tit 
16,  ch.  7,  §  26. 

Second  Point  John,  the  first-born  son  of  John  J.  Van  Rens- 
selaer, took  at  his  birth  a  vested  remainder  in  fee  tail ;  but  as 
he  died  in  the  lifetime  of  his  father  ([for  whose  life  the  trustees 
held),  he  never  became  **  seized  in  lee  tail  of  the  lands,  tene- 
ments, and  hereditaments  "  devised,  within  the  true  intent  and 
meaning  of  the  statutes  of  1782  and  1786,  for  the  abolition  of 
entails  in  New  York.     1  Rev.  Laws,  1813,  p.  52. 

I.  The  question  arises  upon  well-known  technical  words; 
and  they  must  be  construed  conformably  to  their  established 
import  6  Bac.  Abr.  380,  Slatutej  I.  2;  2  Cranch,  386;  Ell- 
maker  V.  EUmaker,  4  Watts,  89;  Rutherforth's  Institutes,  book 
2,  ch.  7,  §  4. 

II.  If  upon  the  words  the  construction  be  doubtful,  it  will 
be  proper  to  consider  the  preexisting  law,  the  evil  to  be  reme- 
dieo,  the  nature  of  the  remedy  designed,  and  the  true  reason 
of  that  remedy.    6  Bac  Abr.  ^9  SUUuU^  L  4. 
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III  The  public  history  of  the  times  in  which  the  acts  were 
passed  may  be  resorted  to.  Aldridge  v.  Williams,  3  How- 
ard,24. 

IV.  Entails,  as  practised  in  England,  and  in  this  State  prior 
to  the  acts  in  question,  did  not  unduly  suspend  the  power  of 
alienation,  but  only  embarrassed  it  by  compelling  a  resort  to 
the  dilatory  and  expensive  method  of  conveyance  by  fine  and 
recovery.  Spencer  v.  Lord  Marlboro,  5  Bro.  P.  U.  692;  3 
Tuckei^s  BL,  p.  116,  note  11,  p.  363,  note  7 ;  Pigott  on  Rea  20 ; 
Cruise  on  Fines  and  Rec,  ch.  1,  &  6 ;  2  Rev.  Stat  343,  (  24 ; 
Sir.  295;  1  Burr.  116;  WiUes,  453;  5  T.  R.  108;  2  BL  Com., 
App.  No.  4,  6 ;  2  Bl.  Com.  353,  355;  2  Wooddeson,  186,  187, 
1^,  198;  2  Chitty's  Bladcstone,  p.'  357,  note  18:  24  Com. 
Law,  59;  Parkhurst  :;.  Dormer,  Willes,  327;  13  East,  495; 
Taylor  v.  Horde,  1  Burr.  60 ;  3D  Com.  Law,  271 ;  8  Mass.  36 ; 
2  Rawle,  175;  14  Geo.  2,  ch.  20;  3  BL  Com.  362;  Wilson's 
Pigott  on  Rec.  27,  41 ;  Cowp.  704 ;  2  Burr.  1067 ;  2  Woodde- 
son, 198;  4  Kent's  Com.  18,  22,  note  b;  3  Call,  287;  14 
Wend.  295,  334 ;  1  Jefferson's  Misc.  34. 

V.  No  evil,  except  the  necessity  of  fines  and  common  re<* 
coveries,  was  supposed  to  result  from  entails.  Lord  Mansfield, 
1  Burr.  115 ;  3  ix>ndon  Law  Mag.  371 ;  Doctor  and  St«^dent, 
ch.  32,  95;  2  Bl  Com.  361,  A.  D.  1765;  9  Serg.  &  Rawle, 
339,  354;  4  Jefferson's  Misc.  178. 

1.  In  the  sister  States  it  was  so  coosidered,  and  their  contem- 
poraneous legislation  conforms  to  this  idea.  See  review  of 
such  le^slation  at  end  of  points. 

2.  Fines  and  recoveries  were  at  length  dispensed  with  in 
England,  3  and  4  Wm.  IV.  ch.  74;  2  Chitty's  Gen.  Prac, 
Supplement,  79,  80. 

3.  The  le^slature  of  New  York  never  attempted  to  curtail 
the  DOwer  ot  suspending  alienation  until  the  Revised  Statutes 
of  1830.  It  was  not  an  object  of  the  actriu  question.  Costar 
V.  Lorrillard,  14  Wend.  294,  334. 

4.  Nor  was  the  power  then  curtailed  in  a  greater  degree 
than  it  is  curtailed  by  the  plaintiff's  construction  of  the  acts  in 
question. 

VI.  The  terms  of  the  acts,  if  construed  literally  and  strictly, 
according  to  their  fixed  technical  meaning)  produce  an  effect 
precisely  corresponding  with  the  presumabfe  intent  of  the  leg- 
islature, as  deducible  Irom  a  review  of  the  preexisting  law,  the 
only  acknowlecjged  evil  of  entails,^nd  the  whole  history  of 
contemporaneous  remedial  legislation. 

1.  The  remainder-man  iii  fee  tail  never  had  at  common  law 
the  absolute  power  of  alienation,  even  by  common  recovery. 
He  might  bar  his  own  issue  by  a  fine,  but  he  could  not  affect 
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the  subsequent  reinainden.  2  Cbitty's  Blackstone,  p.  357, 
note  1&  He  might  unite  with  the  tenant  for  life  in  suffering  a 
common  recovery,  and  thus  bar  the  entail ;  but  the  assent  of 
the  freeholder  was  indispensable.  See  cases  before  cited  2 
Bl.  Cbm.  362. 

2.  The  acts  in  question  accordingly  require,  at  the  moment 
when  they  convert  the  fee  tail  into  a  fee  simple,  a  seizin  in  fee 
tail  of  the  lands,  tenements,  or  hereditaments.  Meaning  of 
wotd  HeredUametU.  Symonds,  385;  Thos.  Coke,  197  to  242; 
Co.  Uit  6  a,  20,  Hargrave's  notes,  2  and  24 ;  2  Tomlyns,  86 ; 

3  Tomlyns^  578;  1  Bouvier,  629;  2  Bouvier,  554;  2  Bl.  Cool 
17  to  48;  4  Dane's  Abr.500;  3  Kent's  Com.  401;  Cruise's 
Dig.,  book  1,  tit  1,  4  1 ;  2  Chitty's  Gen.  Praa  153;  Flintoff, 
eh.  2,  3 ;  Maugham,  ch.  1 ;  Boscoe  on  Real  Actions,  p.  16 ; 
Wood's  Inst  ch.  1,  2,  3,  4,  and  p. .113;  1  Finch's  Law,  HI; 
Termes  de  la  Ley,-254;  Salk.  685,  239;  8  T.  R.  503;  6  T.  R. 
558;'  1  Bos.  &  Pul.  562;  2  Bos. &  Pul.  247 ;  Moseley,  240;  10' 
Wheat  216;  9  Serg.  &  Rawle,  356;  6  Bac.  Abr.  382,  SuUute^ 
X  4;  Johnson's  Diet;  Ains worth's  Diet,  Hteredium;  2  Croker's 
Diet,  HereditamefU;  8  Enc.  Brit  473;  1  Rich.  3,  ch.7;  4  Hen. 

7,  ch.  14,  24;  11  Hen.  7,  ch.  1,20;  1  Hen.  8,  ch.  8;  21  Hen. 

8,  ch.  4, 13, 15, 19;  32  Hen.  8,  ch.  9,  32,  36;  34  &  35  Hen.  8, 
ch.  5, 40,  42;  11  &  12  W.  &  M.,  ch.  4 ;  3  and  4  Anne,  ch.  6; 

4  Stat  at  Large,  110, 137, 217, 220, 420;  6  lb.  64;  Holt's  Laws 
of  N;  Y.,  p.  86,  §  1;  Ibid.,  p.  258,  §4;  1  R«v.  Stat  507;  2  Rev. 
Stat317,§l;  9Cow.564;  2Cow.497;  3Paige,245;  IRiv. 
Laws  of  1813,  p.  363 ;  1  Rev.  Laws,  747,  §§  23,  24,  25. 

3.  The  word  ^seized^^  in  these  acts  is  not  to  be  teJcen  singly, 
but  in  conjunction  with  that  of  which  the  seizin  is  requiiedi 
i.  e.  the  lands,  tenements,  or  hereditaments,  i.  e.  the  res  or  sub* 
ject  Co.  Litt  14  b,  16  a,  17  a,  152  b;  3  Tomlvn's  Diet  446, 
Seizin;  2  Bouvier's  Diet  494,  Seizin;  14  Johns.  407;  4 
Dane's  Abr.  664,  §  6;  Jackson  v.  Strang,  1  HaU,  32;  Litt 
U  541, 649, 235, 233;  O/a  IZen^Litt  565;  Co.  Litt  315  a;  6 
Bam.  &  Cresw.  308 ;  Bevil's  case,  4  Coke,  9;  Form  of  Pleads 
tf«*,Litt  10;  2B1..209. 

4.  The  word  ^seized^^  is  not  here  used  in  that  secondary 
sense  in  which  it  serves  to  describe  the  condition  of  a  remainder- 
man or  reversioner  in  respect  to  his  estate,  when  such  estate,  not 
discontinued  by  any  act  or  neglect  of  the  fireehcdder  having  the 
precedent  estate,  is  perfect  and  unharmed,  and  simply  awaits 
the  determination  of  the  precedent  estate  to  vest  in  posses- 
sion. Even  in  that  case  it  is  never  said  that  the  remainder- 
man or  reversioner  is  seized  of  the  lands.  Sic  But  it  is  fre- 
quently said  that  he  is  seized  of  the  remainder,  or  of  his  estate. 
Co.  Litt  847  b;  1  Burr.  107, 109;  4  T.  R.  744;  Litt  451, 
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470,  673;  2  BL  357;  Doe  v.  Ck>oper,  2  Barn.  &  Adolph.  283; 
Davis  V.  Gatacre,  5  Bingh.  N.  C.  609;  8  East,  566;  Roscoeon 
Real  Actions,  61-290;  Stat.  Champerty,  2  Rev.  Stat  691, 
'  6 ;  Stat  Trespass,  1  Rev.  Laws,  527,  §  32;  1  Rev.  Stat  760, 

8. 

6.  It  is  an  error  to  say  "seizin  of  land"  should  not  be 
pleaded.  On  the  contrary,  seizin  of  lands  is  always  pleaded 
where  it  exists.  In  replevin,  and  many  other  cases,  "  in  fee,'* 
or  **  in  fee  tail,-'  or  **  for  life,"  according  to  the  fact,  is  added, 
becanse,  in  addition  to  seizin,  the  title  is  required  to  be  pleaded. 
No  instance  can  be  found  of  an  averment,  that  a  party  was 
•*  seized  of  land  in  remainder." 

6.  It  is  an  error  to  suppose  that  seized  "in  fee,"  or  "in  his 
demesne  as  of  fee,"  is  used  indifferently  or  confusedly  in  plead- 
ing  the  seizin  of  a  remainder*man.  2  Denio,  23.  The  first 
form  is  proper  when  the  remainder-man  is  not  the  freeholder 
(the  prior  estate  being  for  life) ;  the  second  form  is  proper  when 
the  remainder-man  is  the  freeholder  (the  prior  estate  being  for 
years  only).  And  so  are  all  the  cases  and  precedents.  Com. 
iMg.  Pleader,  c.  35 ;  6  Jacob's  Diet  41 ;  Tomlyn's  Diet  41,  SH- 
zin;  Greer  e  v.  Cole,  2  Saunders,  235;  7  N.  Hamp.  59. 

VII.  The  intent  of  the  legislature  was  to  seize  upon  the 
entail  the  instant  there  was  in  being  an  owner  having  a  right 
by  the  will  or  settlement  to  acquire  an  absolute  fee  simple,  and, 
dispensing  with  the  formal  and  dilatory  process  of  fine  and 
recovery,  to  vest  such  fee  simple  at  once  by  act  and  oper^on 
of  law;  thus, — 

1.  The  only  recognized  evil  of  entails  was  remedied. 

2.  No  violent  or  sudden  chans^e,  overturning  the  lawful  intent 
of  the  devisor  or  donor,  was  effected. 

3.  The  consistency  and  harmony  of  the  law  was  preserved. 

VIII.  Unless  this  is  the  construction,  these  statutes  would 
be  incongruous  in  their  action,  and  would  work  injustice. 

1.  A  seizin  of  the  lands,  &c.,  in  fee  simple  absolute,  would 
necessarily  annihilate  the  precedent  freehold.  2  BL  Com, 
104,  105. 

2.  There  are  commonly,  in  settlements  in  tail,  ten  or  more 
successive  limitations  in  tail.  In  each  limitation  the  remain- 
der is  vested,  and  the  remainder-man  is  seized  of  the  remainder 
or  estate  the  instant  he  comes  into  being.  Feame  on  Remain- 
ders, 317  to  221;  WiUes,  338.  And  consequently,  if  a  seizin 
of  the  estate,  i.  e.  the  vested  remainder,  be  sufficient,  each  of 
these  remainders  is,  at  the  same  instant,  turned  into  a  fee 
simple  absolute,  and  made  to  destroy  all  the  others. 

3.  This  incongruity  would  not  be  advantageously  obviated, 
if,  by  construction,  a  priority  could  be  given  to  the  first  vested 
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remainder;  because  it  often  happens  that  the  remainders,  poste- 
rior i.i  point  of  limitation,  vest  long  before  the  prior  reniamder- 
men  come  into  being.  It  was  a  common  practice  to  settle  to 
the  use  of  an  infant  grandson  for  life,  remainder  in  fee  tail  to 
his  first  and  other  sons  successively,  remainder  in  default,  &c, 
to  the  use  of  settler'a  brother  or  uncle,  remainder  to  the  first  and 
other  sons  of  such  brother  or  uncle,  in  tail.  Here  the  last  re« 
mainder  is  almost  sure  to  vest  before  the  former. 

IX.  The  construction  contended  for  by  the  plaintiff  involves* 
none  of  these  incongruities,  is  according  to  tne  technical  im- 
port of  the  words,  the  reason  of  the  thing,  and  the  construction 
in  analogous  cases. 

1.  A  seizin  of  lands  in  fee  tail  entitled  the  wife  to  dower 
and  the  husband  to  courtesy ;  but  seizin  of  a  vested  remainder 
in  fee  tail  or  in  fee  simple  had  no  such  effect.  1  Barbour's 
S.  C.  B.  506;  Cornish  on  Remainders,  130;  Watkins  on  Con- 

^veyancing,^44,  56;  2  Wooddeson's  Lectures,  15, 17;  Eldredge 
p.  Forrestal,  7  Mass.  253 ;  Ace  23  Kck.  84;  22  Pick.  284 ;  In 
re  Cregier,  1  Barbour's  Ch.  R.  601 ;  4  Mason,  485 ;  Dower 
Act,  1  Rev.  Laws,  56,  §  1 ;  4  Dane's  Abr.  658,  663,  §  22. 

2.  An  heir,  to  whom  a  dry  remainder  expectant  upon  an  es- 
tate for  life  descended,  might,  at  common  law,  plead  riens  per 
discent  to  an  action  on  his  ancestor's  bond  debt  Fortrey  v. 
Fortrey,  2  Raithby's  Vernon,  134. 

3.  The  woTOs  "  where  any  lands,  tenements,  or  heredita^ 
ments  shall  be  neld,"  in  the  statute  of  partitions,  were  held  n6t 
to  authorize  a  naked  remainder-man  or  reversioner  to  be  a 
plaintiff*.  1  Rev.  Laws,  507,  §  1 ;  Clapp  t;.  Bromagham,  9  Cow. 
564 ;  3  Paige,  245 ;  2  Cow.  497. 

4.  The  statute  of  wills  gave  the  power  of  devising  to  every 
person  ^  having  any  estate  in  lands,  tenements,  or  heredita* 
ments."    1  Rev.  Laws,  361. 

5.  The  statute  pf  executions  subjects  ix>  levy  and  Bale  "  M 
and  singular  the  lands,  tenements,  and  real  estate  "  ot  the  deb^ 
or.    1  Rev.  Laws,  500,  §  1. 

6.  See  also  the  English  statute  subjecting  the  estates  tail  of 
bankrupts  to  their  debts.    2  Bl.  Com.  261  -  286. 

7.  The  argument  founded  on  a  supposed  unity  of  design  in 
the  first  and  third  sections,  in  reference  to  the  maxim  Seisina 
facU  sHpUemy  is  unsound ;  for  that  maxim  related  only  to  de- 
scent in  fee  simple,  and  never  had  any  application  to  estate^ 
tail  There  the  descent  was  perfarmam  doni.  5  Bl.  Com.  231, 
232, 233 ;  Chitty  on  Descents,  156 ;  Co.  Litt.  14  b,  15  b ;  Pi^tt 
on  Recoveries,  108 ;  4  Com.  Dig.,  Estates^  B.  7,  8 ;  15  Maine, 
412 ;  Ratclifie's  case,  3  Coke.  41, 42. 

8.  The  word  <<  possessed '^  m  the  second  section  throws  nd. 
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light  upon  the  present  question.  It  has  no  connection  with 
the  object  of  the  first  section.  It  is  a  statute  of  repose,  like 
the  statute  of  limitations;  and  it  includes  terms  for  years, 
where  no  seizin  could  exist.  Such  statutes  are  always  made 
in  favor  of  the  actual  possessor,  and  to  cure  defects  of  title,  or  a 
want  of  seizin.  1  Rev.  Laws  of  N.  C^.  258,  §  1 ;  2  Hay  wood, 
142 ;  Best  on  Presumption,  §  76 ;  2  Halstead,  177 ;  Wood's 
Institute,  book  2,  ch.  1,  p.  115 ;  2  Wooddeson's  Licctures,  13, 
178 ;  1  Hilliard's  Abr.,  ch.  2,  §  16,  p.  24 ;  Litt  234 ;  Co.  Litt 
200  b,  17  a. 

'  X.  Contemporaneous  legislation  in  the  State  of  New  York 
conforms  to  the  construction  contended  for  by  the  plaintiff. 

1.  The  act  of  attainder  (Holt's  Laws  of  New  York,  p.  85, 
A.  D.  1779)'  forfeits  all  the  real  estate  of  the  delinquents. 

2.  Sect  4  of  the  first  act  abolishing  entails,  not  reenacted 
in  1786,  (Holt's  Laws  of  New  York,  p.  258,)  shows  that  the 
legislature,  in  that  act,  attached  a  more  extensive  meaning 
to  the  words  <<real  estate,"  than  to  ^^ancls,  tenements,  and 
hereditaments."  The  distinction  is  also  observed  in  section 
sixth  of  the  act  of  1786.  •  1  Rev.  Laws,  53,  §  6. 

3.  Fines  and  common  recoveries  were  preserved,  and  regu- 
lated by  statute  (10th  Sess.,  chap.  43),  which  shows  that  es- 
tates tail  were  not  instantly  and  totally  annihilat^'^  by  the  acts 
in  question. 

,  a.  They  were  invented  and  used  to  bar  entafls,  and  scarcely 
ever,  if  at  all,  used  for  any  other  purpose.  Pigott  on  Recov- 
eries, 20;  3  Tucker's  Blackstone,  116,  note  11,  p.  363,  note  7. 

b.  WheU)  in  1830,  all  eetates  tail,  though  not.  clothed  with 
seizin,  were  either  converted  or  extinguished,  fines  i  nd  recov- 
eries were  very  properly  abolished.  1  Rev.  Stat  7^  i^  §§  3,  4; 
2  Rev.  Stat.  343,  §  24. 

Third  Point  The  plaintiff,  upon  the  death  cl  his  elder 
brother  without  issue,  in  .( ^13,  became  the  first  remainder-man 
in  fee  ail.  And  on  the  death  of  his  father,  in  1828,  he  became 
seized  }  a  fee  tail  of  the  <<  lands,  tenements,  and  hereditaments  ^ 
devised ;  which  seizin  the  stntute  of  1786  instantly  converted 
into  a  fee  simple  absolute. 

Supposing,  however,  the  e>  ate  was  converted  into  a  fee  on 
the  buth  of  his  eldest  son,  J<  hn  J.  Van  Rensselaer  would  not 
take  a  fee  until  the  death  of  hat  son,  in  1813,  when  it  would 
become  his  bv  descent 

The  appellant  contends  f '  it  the  reversion  would,  upon  his 
.death,  in  1828,  dcf  nend  to  h  four  children,  the  appellant  and 
his  brothers  and  si  ter. 

Fourth  Point  The  dee*  trom  John  J.  Van  Rensselaer  to 
Daniel  Penfield  ct  itained       warranty,  nor  aiiy  covenant,  ex- 
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cept  one  against  encumbrances.  A  title  subsequently  acquiiiisd 
by  grantor  does  not  enure  to  the  benefit  of  grantee.  Jackson 
t^.  Winslow,  13  Cowen,  18 ;  Pelletreau  v.  Js^son,  11  Wend. 
116  (opinion  to  this  precise  eifect  delivered  by  Juds^e  NelsoU) 
subsequently  affirmem ;  Jackson  t;.  Waldron,  13  ^^nd.  212 ; 
Jackson  v.  Hubbell,  1  Cowen,  616;  McCrackin  t;.  Wright, 
14  Johns.  194 ;  Jackson  v.  Bradfard,  4  Wend.  622 ;  Jack&K>n  v. 
Peck,  4  Wend.  306;  Dart  v.  Dart,  7  Cowen,256;  Jackson  v. 
Natsdorf,  11  Johns.  97,  per  Thonxpson,  J. ;  Trull  t;.  Eastman, 
3  Afetcair,  124. 

The  deed  to  Daniel  Pcinfield  was  e^^ecuted  in  pursuance  of 
an  agreement  between  the  parties.  In  construing  them,  both 
instruments  are  to  be  taken  together  to  arrive  at  the  meaning 
of  the  parties.  Beaumont  t;.  Bi^mley,  1  Turn.  &  Russ.  52; 
Proctor  V.  Pool,  4  Dev.  373 ;  Crone  t;.  Odell,  1  Ball  &  Beat 
489;  MoG(re  v.  Jackson,  4  Wend.  ^67;  Atkinson  t;.  Pillsworth, 
1  Ridg.  P.  C.  461 ;  Lansdown  v.  Lansdown,  2  BUgh,  P.  C.  60 ; 
Strang  t;.  Benedict,  5  Ckxwen,  210 ;  CoUins  v.  Masters,  2  Bai- 
ley, S.  C.  Law  R.  145 ;  Sumner  t;.  Williams,  8  Mass.  214 ;  Mil- 
ler V.  Heller,  7  Sere.  &  Rawle,  40 ;  Foord  v.  Wilson,  8  Taun- 
ton, 543 ;  Nivd.  4?.  Marshalh,  1  Brod.  &  Bi^h.  319 ;  MiUer  t^. 
Horton,  1  McClelland,  64? ;  Johnson  t^.  Hofmian,  9  Law,  273; 
Hesse  t;.  Albert,  3  Mand.  &  Ryl.  406 ;  Davis  v.  Lyman,  6  Conn. 
253 ;  Allen  v.  Barlsh,  3  Hammond,  134/,  Hurd  v.  Cushingi 
7  Pick.  171 ;  Adams  v.  Cuddy,  13  Pkk.  463;  Ibid.  119 ;  Knick- 
erbocker  v.  Kilman,  9  Johns.  107. 

Fifth  Point  Taken  together,  the  intent  of  the  parties  was 
dearly  to  purchase  and  convey  the  title  of  John  J.  Van  Rensse- 
laer, and  nothing  more,  to  Daniel  Penfield,  and  only  to  cove- 
nant against  all  encumbrances  except  the  le^^seb  and  one  mort- 
gage, particularly  mentioned  in  both  instruments. 

The  points  made  by  the  counsel  (bt  the  appellees  were  the 
following^ 

L  Under  the  will  and  codicil  of  John  Van  Renssdaer,  there 
was  an  es.tate  tail  male  in  remainder  in  tbe  premises  in  ques- 
tion, (viz.  in  the  rents  reserved  in  fee  on  the  sale  of  the  Claver- 
ack  lands,  and  in  the  lands  unsold,)  in  John  Van  Rensselaer, 
son  of  John  J.  Van  Rensselaer,  grandson  of  the  testator,  ex- 
pectant upon  the  death  of  the  said  John  J.  Van  Rensselaeri 
which  vested  when  he,  the  said  John  Van  Rensselaer,  was 
born.  1  Inst  19,  20 ;  Doe  v.  Perryn,  3  T.  R.  484 ;  2  Hill.  Abr. 
403;  .Carver' 17.  Jackson,  4  Peters,  89,  90;  Doe  d.  Barnes  v. 
Provoost,  4  Johns.  61. 

IL  The  estate  tail,  so  vested  in  remainder  in  the  said  first- 
bom  son,  was  abolished  by  the  statute  of  1786,  and  turned  intc^ 
*voL.  XI.  27 
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a  fee  nmple,  which  thereby  destroyed  all  the  ulterior  remain* 
ders;  becftase, — 

Ist  The  oligect  of  the  act  was  to  abolish  entails  altogether, 
and  thereby  to  abolish  primogeniture,  which  was  pecoliariy 
protected  by  the  statute  de  donis. 

2dl  If  the  abolition  of  entailments  under  said  act  should  be 
conBned  to  cases  of  actual  ourporeal  possession  of  the  estate 
tail  in  freehold,  a  large  class  of  estate^  rights,  and  interests 
would  not  be  freed  under  it,  but  would  be  still  subject  to  en- 
tailments,  and  to  the  law  of  primogeniture  in  its  most  rigid 
form ;  viz.  all  expectancies  and  incorporeal  hereditaments. 

3d.  The  abolition  of  entailments  might  be  foUbwed  either 
with  the  return  of  the  estate  to  the  old  qualified  fee  on  which 
the  estate  tail  was  engrafted,  or  with  the  conversion  of  the  es- 
tate into  a  fee  simple.  And  the  design  of  the  act  in  stating 
that  the  party  seized  of  the  entail  should  become  seized  of  the 
fee,  was  to  explain  the  character  of  the  abolition,  viz.  its  con- 
version into  a  fee,  and  not  to  limit  it  so  as  to  exclude  expeo* 
tancies  and  incorporeal  hereditaments. 

4th.  The  seizin  designed  in  that  clause  of  the  act  was  such 
as  is  sufficient  to  cast  the  descent  in  the  particular  case. 

5th.  A  vested  remainder  in  tail,  acquued  by  devise  (which 
is  a  purchase),  is  descendible ;  the  owner  thereof  having  such 
a  seizin  as  wiU  make  him  the  slirps  or  stock  of  descent  Ld. 
Raym.  728;  Jacob,  tit  Purchase;  Cro.  Eliz.  431 ;  1  T..R.  404, 
634 ;  2  BL  Com.  241 ;  Ratcliffe's  case,  3  Rep.  42. 

6th.  The  seizin,  to  cast  the  descent  even  of  a  fee,  need  not 
be  an  actual  corporeal 'possession  of  the  freehold;  and  to  cast 
a  descent  of  an  estate  tail  acquired  by  devise  from  the  tenant 
as  the  stock  of  descent,  it  is  sufficient  that  such  tenant  is  in 
esse  and  the  estate  vested  in  him,  eyen  if  it  be  an  expectancy 
or  an  incorporeal  hertditament  Doe  t;.  Hutton,  3  Bos.  & 
Pull.  648 ;  Cruise,  tit  29,  ch.  4,  §§  15, 16, 17 ;  Co.  Litt  52  b; 
3  Jac.  Law.  Diet  92;  Dyei,  141 ;  1  Rev.  Statutes,  751,  §  5; 
1  Rev.  Laws,  527,  §  33;  2  Chit  PL  568,  Springfield  ed.  1833; 
3  Chit  PL  1331 ;  Com.  Dig.,  Pleader,  c.  35, 6 ;  Jac.  Law  Diet, 
tit  Seizin;  also  tit  Remainder  and  Reversion;  Throtsby  v.  Ad- 
ams, Plowd.  191,  921 ;  Wade  v.  Bache,  1  Saund.  149 ;  Alton 
Wood's  case,  1  Rep.  27  b;  Theobald  v.  Thidal,  3  Went  PL 
602,503;  Clare  t;.  Brooke,  2  Plow.  443;  Hearne's  Pleader,  837; 
Modern  Entries,  201 ;  Leyman  v.  Abeel,  16  Jphns.  31 ;  Jackson 
V.  Hendricks,  3  Johns.  Cas;  214 ;  Bate^  v.  Schroeder,  13  Johns, 
260 ;  Jackson  v.  Hilton,  16  Johns.  96 ;  Doe  v.  Provost,  4  .lohns. 
61 ;  Burnet  v*  Denniston,  5  Johns.  Ch.  35;  2  Johns.  288;  Van- 
derbeyden  v.  Crandall,  2  Denio,  9 ;  Van  Rensselaer  v,  Poucher, 
5  Penio,  35,  affirmed  by  the  Court  of  Appeals,  New  York|  MSS. 
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7th.  A  remainder  in  tail,  which  may  be  inherited  or  hdlden, 
is  a  tenement  or  hereditament,  and  is  embraced  within  the  Ian- 

fnage  of  the  first  section  of  the  act  of  1786.     Cruise,  tit  2,  ch* 
,6  8. 

III.  John  J.  Van  Rensselaer,  upon  the  death  of  the  testator, 
became  seized  of  a  freehold  estate  for  life  in  tiie  premises  in 
question,  as  well  in  the  rents  as  in  the  lands  not  demised ;.  and, 
upon  the  birth  of  his  first-born  son,  had  an  expectancy  in  fee,  as 
presumptive  heir  of  his  said  first-bom  son. 

IV.  John  J.  Van  Rensselaer,  being  seized  of  and  entitled  to 
the  said  premises,  did  on  the  4th  of  March,  1794,  in  and  b)r 
articles  of  agreement,  for  a  full  pecuniary  consideration,  cove- 
nant with  Daniel  Penfield  to  convey  to  him  the  said  premises 
in  fee  simple,  with  the  full  and  absolute  enjoyment  thereof^ 
free  from  all  encumbrances  and  charges,  other  than  leases  of 
himself  and  ancestors. 

V.  John  J.  Van  Rensselaer,  being  so  seized,  did  on  the  Slst 
of  December,  1794,  and  the  1st  of  January,  1795,  by  lease  and 
release,  for  a  full  pecuniary  consideration,  sell  and  convey  the 
said  lands  to  the  said  Daniel  Penfield  in  fee  simple,  habendum 
to  the  said  Daniel  Penfield,  his  heirs  and  assises  for  ever,  as 
fully  as  he,  the  said  John  J.  Van  Rensselaer,  then  enjoyed,  on 
theretofore  had  enjoyed  the  same;  that  is  to  say,  whether  the 
ownership  embraced  the  land  itself  in  possession  or  reversion* 
ot  an  incorporeal  right  in  the  land,  such  as  rent  reserved. 

VL  The  first-born  son  of  John  J«  Van  Rensselaer  having 
been  at  his  birth  vested  with  an  estate  in  fee  simple  in  expec- 
tancy in  said  rents  and  lands  not  leased  in  virtue  of  the  devise 
and  the  act  of  1786,  upon  his  death  without  issue,  said  rents 
and  lands  descended  from  him  in  fee  to  his  father.    N.  Y.  Stat. 

VII.  John  Watts,  as  the  grantee  of  Daniel  Penfield,  with 
covenants  for  the  title  in  fee,  being  at  the  time  of  the  death  of 
the  first-born  son  seized  in  his  demesne  of  a  freehold  life  es- 
tate, under  and  by  virtue  of  the  aforesaid  conveyance  by  lease 
and  release  from  John  J.  Van  Rensselaer,  the  estate  in  fee 
simple  in  the  premises  so  descended  to  the  said  John  J.  Van 
Rensselaer  enured  to  the  benefit  of  the  said  John  Watts,  and 
by  his  will  subsequently  vested  in  his  devisees.  2  HUL  Abr. 
401 ;  Sweet  v.  Green,  1  Paige,  473, 476 :  Stow  v  Wise,  7  Cow. 
214 ;  Astor's  case,  4  Peters,  85. 

VIIL  John  J.  Van  Rensselaer  and  his  heirs  at  law,  oi  whom 
the  plaintiff  is  one,  by  his  aforesaid  conveyance  to  Daniel  Pen- 
field  were  and  are  estopped  in  law  from  claiming  any  right 
and  interest  in  the  premises. 

1.  The  covenant  in  the  deed  of  1795  amounts  to  a  stipu- 
lation and  guaranty,  that  the  grantee  should  quietly  enjoy  the 
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entire  fee  in  the  property  conveyed,  viz.  ia  the  land,  where  be 
owned  the  land  itself,  and  in  the  incorporeal  hereditaments, 
viz.  the  rents  and  reversions,  where  the  lands  had  bee^i  leased. 

2.  The  description  in  the  habendum  clause  of  said  lease  was 
not  intended  to  qualify  or  affect  the  quantity  df  estate,  but  the 
subject-matter,  and  to  confine  and  apply  it  as  well  to  rents  and 
reversionary  interests,  where  there  had  been  leases,  as  to  lands 
not  having  been  leased.    2  Hill.  Abr.  350,  and  references. 

3.  The  articles  of  agreement  show  a  fee  was  intended,  and  not 
such  an  interest  as  he  might  chance  to  have.  2  Hill.  Abr.  341 ; 
2  Atk.  545 ;  6  Har.  &  Johns.  460 ;  Jones  v.  Gardner,  10  Johns.  266. 

4.  The  covenants  in  said  deed,  so  construed,  not  only  har- 
monize with  the  said  description  in  the  habendum  clause,  as 
above  explained,  but  also  with  the  intent  manifested  in  the 
said  articles  of  agreement,  and  are  thus  rendered  operative. 
2  Bl.  107, 108 ;  Jones  v.  Gardner,  10  Johns.  266. 

5.  The  covenant  in  the  deed,  being  in  fee  between  the 
parties  and  their  heirs,  that  the  land  is  free  from  encumbrances, 
except  leases,  &c,  specified,  is  broken,  if  there  be  any  other  out- 
standing encumbrances;  and  an  estate  in  expectancy  oustand- 
ing  is  an  encumbrance  upon  the  land  and  the  seizin  thereof. 
Prescot  V.  Freeman,  4  Mass.  627 ;  14  Viner's  Abr.  352,  tit 
Encumbrance,  A. ;  Sngden,  527,  §  9,  IT. ;  Jackson  v.  Parker,  9 
Cow.  86 ;  Lovell  v.  Luttrel,  Savile,  74. 

6.  The  said  John  J.  Van  Rensselaer,  by  the  whole  con- 
text of  the  said  deed  and  the  said  articles  of  agreement  taken 
in  pari  materia^  held  himself  out  to  the  purchaser  as  a  fee  sim- 
ply owner,  and  having  at  the  time  an  expectancy  in  fee  as  pre- 
sumptive heir,  is  estopped  from  claiming  the  title  which  pfter- 
wards  d^cends  upon  him  as  such  heir.  Mason  v.  Muncaster, 
9  Wheat.  445 ;  Jackson  v.  Bull,  1  Johns.  Cas.  81 ;  Jackson 
V.  Murray,  12  Johns.  201 ;  Fisher  v.  Newland,  21  Wend.  94 ; 
Jackson  v.  Stevens,  13  Johns.  319;  Noel  v.  Barclay,  3  Si- 
mons ;  Fairbanks  r.  Williamson,  7  Greenleaf,  97 ;  Helps  r. 
Hereford,  2  Barn.  &  Aid.  242;  Rees  v.  Lloyd,  Wightw.  123; 
Mc Williams  v.  Nasby,  2  Serg.  &  Rawle,  512 ;  Goodtitle  r. 
Morse,  3  T.  R.  365 ;  Carver  v.  Jackson,  4  Pet.  89,  90 ;  Bensly 
V.  Burdon,  2  Sim.  &  Stu.  519;  1  Rev.  Laws  N.  Y.,  p.  74,  §  5; 
1-GreenieaPs  Ev.  §§  22,  24,  207,  210;  8  Wend.  483 ;  4  Wend. 
619;  1  Rev.  Stat.  N.  \.  p.  739,  §§  143,  145. 

IX.  Assuming  that  John  J.  Van  Rensselaer,  the  grandson, 
took  an  estate  tail  under  th^^  will,  the  same  was,  by  the  rule  in 
Shelly's  case,  at  once,  upon  the  death  of  the  testator,  turned 
into  a  fee  by  the  act  of  1786,  and  the  fee  passed  directly  by  his 
deed  to  Penfield. 

X.  Where  there  is  any  doubt  or  difficulty,  the  construction 
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Bhoald  be  favorable  to  the  grantee.    Jackson  v.  Ghurdner,  8 
Johns.  391. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  conrt 

This  is  an-  appeal  from  a  decree  of  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New  York. 

John  Van  Rensselaer,  being  seized  in  fee  of  a  lara;e  tract  of 
land  in  the  county  of  Columbia,  State  of  New  Yotk,  made 
and  published  his  last  will  and  testament  on  the  25th  of  May, 
1782,  by  which  be  devised  the  same  to  John  J.  Van  I^sae- 
laer,  his  grandson,  for  and  during  his  natural  life ;  and  froju 
and  after  his  decease,  to  the  first  son  of  the  body  of  the  said 
John  J.  lawfully  begotten,  and  to  the  heirs  male  of  his  body; 
and,  in  default  of  such  issue,  then  to  the  second,  ibird,  and 
every  other  son  of  the  said  John  J.,  successively,  and,  in  re- 
mainder, the  one  after  the  other,  as  they  shall  be  in  seniority 
'  of  birth,  and  the  several  and  respective  heirs  male  of  the  first, 
second,  thirdj  and  other  son  or  sons ;  tbe  eldest  of  such  sons, 
and  the  heirs  male  of  his  bodv,  being  always  preferred. 

The  testator  died  in  178^,  leaving  John  J.,  the  grandson, 
surviving,  who  entered  into  the  possession"  and  enjovment  of 
the  estate.  John  J«  had  five  children,  John,  the  nrst-bom, 
whose  birth  was  in  1791,  Jeremiah,  the  present  complainant, 
Cornelius,  and  Glen,  and  a  dau£[hter,  Catherine  G. 

By  an  act  of  the  legislature  of  the  State  of  New  York,  passed 
23d  February,  1786,  it  was  enacted  as  follows:  ^  That  all  es- 
tates  tail  shall  be,,  and  hereby  are,  abolished ;  and  that,  in  all 
cases  where-anv  person  or  persons  now  is|  or,  if  the  act  herein- 
after mentioned  and  repealed  [referring  to  an  act  passed  12th 
July,  1782]  had  not  been  passed,  would  now  be,  seized  in  fee 
tail  of  any  lands,  tenements,  or  hereditaments,  such  person 
and  persons  shall  be  deemed  to  be  seized  of  the  same  in  fee 
simple  absolute ;  and  further,  that,  in  all  cases  where  any  per- 
son or  persons  would,  if  the  said  act  and  this  present  act  had 
not  been  passed,  at  any  time  hereafter  become  seized  in  fee 
tail  of  any  lands,  tenements,  or  hereditaments,  by  virtue  of  any 
devise,,  gift,  grant,  or  other  conveyance  heretofore  made,  or 
hereafter  to  be  made,  or  by  any  other  means  whatsoever,  sucb 
person  or  persons,  instead  of  becoming  seized  thereof  in  fee 
tail,  shall  be  deemed  and  adjudged  to  become  seized  thereof  in 
fee  rfmple  absolute."  3  Rev.  Stat  N.  Y.,  1st  ed.,  App.  48;  1 
Rev.  Laws,  1813,  p.  52. 

As  we  have  already  stated,  John,  the  first-bom  son  of  John 
J.,  the  grandson,  was  bom  in  1791,  and  he  died  without  issue 
in  1813,  while  the  life  estate  was  running,  bis  father  having 
survived  until  1828. 

27» 
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On  the  birth  of  John,  the  first-born,  his  remainder  as  the  first 
tenant  in  fee  tail,  which  was  before  contingent,  became  vested 
in  interest,  and  he  was  thereafter  seized  of  an  estate  tail  in  re« 
mainder,  the  vesting  in  possession  being  dependent  upon  the 
termination  of  the  life  estate. 

The  interest  in  the  estate  in  remainder  in  which  they  vested 
immediately  on  his  birth  carried  with  it  a  fixed  right  of  future 
enjoyment  in  possession,  the  instant  the  life  estate  terminated. 

The  question  upon  this  branch  of  the  case  is,  whether  or  not 
the  estate  in  fee  tail  in  remainder  thus  acquired  under  the  will 
of  John  Van  Rensselaer  was  converted  into  a  fee  simple  abso- 
lute  in  John,  the  first-bom  son  of  John  J.,  by  the  operation  of 
the  act  of  1786,  abolishing  entails. 

Tb6  act  provides,  that  if  any  person  shall  thereafter  "become 
seized  in  fee  tail  of  any  lands,  tenements,  or  hereditaments,  by 
virtue  of  any  deviscj"  &c.,  he  shall  be  deemed  to  have  becon?e 
seized  in  fee  simple  absolute. 

It  is  admitted  fhat  John,  the  first-born,  took  a  vested  remain* 
der  in  fee  tail  under  the  will,  the  instant  he  came  into  being, 
and  that  be  was  seized  of  an  estate  in  remainder  in  the  prem- 
ises in  question ;  but  it  is  insisted  that  this  is  not  the  character 
of  the  estate  described  in  the  statute,  and  which  is  there  turned 
into  a  fee  simple ;  that,  in  order  to  bring  the  case  within  it,  the 
tenant  in  tail  in  remainder  must  be  vested  in  possession,  as 
well  as  in  interest,  and  without  which  he  cannot  be  said  to  be 
seized  of  the  lands,  tenements,  or  hereditaments ;  and,  as  John 
died  during  the  running  of  the  lif  ^  estate,  and  therefore  was 
never  seized  in  possession,  the  fee  simple  did  not  vest  in  him 
under  the  statute;  but  was  postponed  to  the  next  tenant  in  tail, 
the  second  son,  Jeremiah,  who  is  the  complainant  in  the  suit 

We. do  not  propose  to  enter  into  an  examination  of  this 
question,  and  which  involves  the  true  construction  of  the  act 
of  1786  ;  as  that  act  has  been  several  times  before  the  courts 
of  New  York,  and  its  construction  settled  by  the  highest  au- 
thority  in  that  State.  ( Vanderheyden  tn-  Crandall,  2  Denio,  9 ; 
8.  C.  on  appeal,  1  Comstock,  491 ;  Van  Rwisselaer  r.  Poucher, 
5  Demo,  35.) 

One  of  the  cases  arose  under  the  will  before  ud,  and  involved 
the  qnestion  as  to  the  effect  of  the  act  upon  the  estate' of  John, 
the  first-bom  tenant  in  tail,  the  same  as  here. 

The  construction  of  the  act  as  given  in  these  cases  must 
form  the  rule  of  decision  upon  the  question,  according  to  the 
established  course  of  proceeding  in  this  court  (13  Wheat  167, 
168;  6  Peters,  291;  7  How.  81ff;  8  How.  658,  559.) 

In  the  case  in  the  Court  of  Appeals  in  New  York,  Mr.  Justice 
Bronsoui  who  delivered  the  judgment  of  the  court,  observed 
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that  "  it  is  true  the  statute  speaks  of  a  person  seized  of  lands, 
tenementsi  or  hereditaments ;  and,  in  gpneral,  seizure  of  lands, 
means  actual  possession  of  them.  But,  taken  in  their  conneo- 
tion,  the  woros  evidently  mean  seizin  of  an  estate  in  lands. 
The  legislature  began  by  speaking  of  estates  tail ;  that  was  the 
subject  in  hand ;  those  estates  were  to  be  turned  into  estates  of 
a  diflferent  tei^ire  or  quality ;  and  the  law-makers  mast  be  un- 
derstood as  spesJcing  of  the  same  thing  in  the  latter  part  of  the 
clause' which  they  had  mentioned  in  the  first" 

He  observes,  <'  As  I  read  the  statute,  the  provision  is,  that  tdl 
estates  tail  shall  be  abolished ;  and.  where  any  person  now  ia 
seized  of  an  estate  in  fee  tail  on  any  lands,  &C.,  such  person 
shall  be  deemed  to  be  seized  of  the  same  (to  wit,  an  esteite  in 
the  lands)  in  fee  simple." 

He  further  remarks,  <^The  third  aection,  which  regulates  de« 
scents,  like  the  first,  which  abolishes  entails,  speaks  of  a  person 
•  seized  of  lands,  tenements,  ot  hereditaments;  and  I  think  the 
word  < seizin'  was  used  in  the  same  sense  in  both  sections. 
Qne  who  has  a  vested  remainder  in  fee  simple  expectant  on 
the  determination  of  a  present  freehold  estate  has  such  a  seizin 
in  law,  when  the  estate  was  acquired  by  purchase,  as  wiU  con- 
stitute him  a  siirps  or  stock  of  descent  under  the  third  section. 
And  the  person  who  has  a  vested  remainder  in  fee  tail,  ac- 
quired in  the  same  way,  has  such  a  seizin  in  law  as  brings  his 
ease  within  the  operation  of  the  first  section.  His  remainder 
in  fee  tail  is  turned  into  a  remainder*  in  fee  simple.  The  first 
section  brings  the  case  under  the  influence  of  the  third.  An^ 
the  estate  no  longer  follows  the  will  of  the  donor,  but  is  gov- 
erned by  the  general  law  of  descents." 

This  being  regarded  as  the  true  construction  of  the  act  of 
1786,  it  follows  that  John,  the  first-born  son  of  John  J.,  took 
an  estate  in  fee  simple  absolute  in  remainder  in  the  premise^ ; 
and  that  on  his  death,  in  1813,  it  descended,  according  to  the 
law  pf  New  York,  to  his  father^  the  life  tenant ;  and  the  two 
estates  being  thus,  united  in  him,  he  became  vested  with  the 
whde  estate  in  fee  simple  absolute. 

The  complainant,  therefore,  has  failed  to  make  out  any  estate 
in  the  premises  under  the  wiU  of  John  Van  Rensselaer.  And 
can  claim  title  only  through  his  father,  John  J.,  as  one  of  the 
heirs  of  his  estate. 

The  tract  of  land  in  question  embraces  between  thirty-three 
and  thirty-four  thousand  acres,  and  on  the  1st  of  JanuaiY, 
1795,  John  J.,  the  life  tenant,  sold  and  conveyed  the  same  m 
fee  to  Daniel  Penfield,  for  the  consideration  ot  $  44,550. 

It  is  more  than  probable  it  was  the  opinion  of  the  profession 
in  New  York,  at  the  date  of  this  conveyance,  that  John  J.,  the 


SaO  SUPREME  COUBT. 

Van  Bentfelaer  v.  Kearnej  et  al. 

ffrandsoD)  took  an  estate  in  fee  tail  under  the  will  of  his  ^i^d- 
tatber,  within  ihe  role  in  Shelley's  casei  which  the  act  of  1786 
had  torned  into  a  fee  simple  absolute ;  and  that  the  purchase 
was  made  under  the  beuef  that  he  was  competent  to  convey 
the  fee. 

It  is  admitted,  however,  that  this  construction,  which  may 
have  been  given  at  the  time,  was  a  mistaken  one ;  and  that  he 
took  only  an  estate  for  life,  which  terminated  on  his  death,  the 
26th  of  September,  1828.  At  that  time,  we  have  seen,  he,' was 
seized  of  the  whole  estate  in  fee  in  consequence  of*  the  death 
of  his  eldest  son,  the  first-bom  tenant  in  fee  tail  in  1813,  and 
which  descended  to  his  four  children,  three  sons  and  a  daugh- 
ter, as  tenants  in  common,  of  whom  the  complainant  is  one,  un« 
less  they  are  estopped  from  setting  up  the  title  by  the  deed  of 
the  1st  of  Januaiy,  1795,  to  Penfield,  under  whom  the  defend- 
ants hold. 

On  the  part  of  the  coinplainant,  it  is  insisted  that  the  con- 
veyance is  a  deed  of  bargain  and  sale,  and  auitclaim,  without 
any  covenants  of  title  or  warranty,  and  therefore  could  operate 
to  pass  only  the  estate  for  life  of  which  the  grantor  was  then 
seized ;  that  it  contains  no  appropriate  words,  when  taken  to- 
gether, by  force  of  which  the  subsequently  acquired  title  enured 
to  the  benefit  of  the  grantee,  or  those  claiming  under  him,  os 
that  can  estop  the'  heirs  from  denying  that  he  had  any  greater 
estate  than  the  tenancy  for  life ;  and  that  the  deed  purports  on 
its  face  to  grant  and  convey  simply  the  right,  title,  and  interest 
which  the  grantor  possessed  in  the  premises  at  the  time,  and 
nothing  more;  that  the. only  covenant  is  a  covenant  against, 
encumbrances,  which  affords  indemnity  against  any  liens  or 
charges  upon.tHe  estate  conveyed^  but  which  citnnot«be  re- 
garded as  warranting  the  title ;  and  that  this  express  covenant 
takes  away  all  implied  ones. 

This  is  the  substance  of  the  argument  on  the  part  of  the 
appellant. 

By  the  covenant  against  encumbrances,  the  grantor,  for  him- 
self and  his  heirs,  covenants  and  agrees  to  and  with  the  grantee 
and  his  heirs  and  assignees,  that  the  tract  of  land  conveyed, 
excepting  parts  previously  sold  in  fee  by  his  ancestor,  John 
Van  Rensselaer,  and  by  himself;  also,  lands  leased  to  Robert 
Van  Rensselaer,  a  lot  of  woodland  to  be  conveyed  by  the 
mntee  to  H.  J.  Van  Rensselaer,  a  tract  lying  in  the  city  of 
Hudson,  and  a  farm  in  the  possession  of  Mrs.  Moore, — with 
the  exception  of  these  several .  parcels,  the  grantor  covenants 
that  the  tract  conveyed  is  h^  and  dear,  and  shall  be  held  and 
enjoyed  by  the  grantee,  his  Heirs  a^d  assigns,  aocordinc;  to  the 
true  intent  ard  meaning  of  these  presents,  fireely  and  cleaily 
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acquitted  and  discharged  of  and  from  aU  encombrances  and 
charges  other  than  leases  heretofore  given  by  the  said  grantor 
and  his  ancestors. 

This  covenant,  it  will  be  seen,  excepts  out  of  the  indemnityi 
in  express  terms,  parcels  of  land  previously  granted  out  of  the 
tracti  in  fee  simplei  and  the  title  to  which  was  outstanding  in 
third  persons;  and  also  the  leases  which  had  been  given  in 
fee,  or  for  the  lives  of  the  lessees,  on  which  rents  had  oeen  re- 
served, and  which  leases  were  to  be  transferred  to  the  grantee 
as  rents  and  profits  belonging  to  the  estate,  and  which  be  was 
to  enjoy. 

The  draughtsman  seems  to  have  supposed  that  the  outstand- 
ing'  titles  in  fee  in  these  several  tracts,  and  also  the  leases  in 
fee  and  for  lives  previously  granted,  and  above  referred  to, 
would  have  been  embraced  within  the  covenant,  unless  ez« 
pressly  excepted  out  of  it,  and  that  they  might  be  regarded  as 
an  encumbrance  upon  the  estate  which  the  deed  purported  to 
convey,  and  consequently  a  breach  of  this  covenant  against  en* 
cumbrances.  This  is  the  natural,  if  not  the  necessary,  impli- 
ca,tion  from  the  structure  of  the  covenant  j  for,  otherwise,  the 
exceptions  are  without  meaning. 

And,  by  parity  of  reasoning,  the  implication  i&  equally  strong, 
that  the  covenant  embraced,  and  was  intended  to  embrace,  and 
secure  to  the  grantee  and  his  heirs,  the  whole  of  the  interest 
and  estate  in  the  tract  which  the  deed  purports  to  convey,  sav- 
ing, and  excepting  only  the  parcels  and  portions  of  the  title 
thus  enumerated  and  taken  out  of  it;  and  hence,  if 'any  out* 
standiiTg  title  existed  not  enumerated  and  excepted,  there 
would  be  grounds  for  alleging  a  breach  of  the  covenant,  and 
for  clairning  that  the  grantee,  his  heirs  or  assigns,  were  entitled 
to  an  action  to  recover  indemnity  for  such  diminutipn  of  the 
estate. 

This  result  would  seem  almost  necessprily  to  follow  from  the 
nature  and  structure  of  the  covenant,  unless  we  regard  it  as 
inserted  mainly  for  the  benefit  of  the  grantor,  to  enable  him  to 
make  the  exceptions.  For  it  is  but  reasonable  to  presume  that 
the  draughtsman,  in  making  the  exceptions,  did  not  stop  short 
in  the  enumeration  6f  the  parts  and  portions  of  the  estate  and 
title  intended  to  be  saved  urom  its  operation ;  or  that  he  omit- 
ted any  right  or  interest  not  intended  to  pass  by  the  convey- 
ance. And  hence  the  reasonableness  of  the  implication,  that 
every  part  of  the  estate  and  interest  in  the  same  that  the  deed 
purported  to  convey  was  intended  to  be  embraced,  within  the 
covenant  not  included  within  the  exception. 

These  several  rights  and  interests  had  already  been  excepted 
out  of  the  granting  clause  in  the  deed,  and  hence  the  excep- 
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tion  in  this  patt  of  the  instrtuiient  was  not  necessary  for  this 
purpose.  The  exception  here  related  exclusively  to  the  cove- 
nant of  enjoyment  of  the  premises  free  from  all  encumbrances ; 
and  was  inten'ded  as  a  saving  from  its  scope  and  obligation. 

There  is  much  force,  therefore,  in  the  argument,  that  this 
covenant,  from  its  peculiar  phraseology  and  structure,  was  in- 
tended as  something  more  than  a  simple  covenant  against 
encumbrances  and  charges  upon  the  estate ;  and  that  it  was 
intended  by  the  parties  as  a  covenant  of  the  title  which  the 
deed  purported  to  convey,  and  if  so,  this  of  itself  would  oper- 
ate upon  the  estate  subsequently  acquired  by  the  grantor,  so 
that  it  would,  as  against  him  and  all  persons  claiming  under 
him,  enure  to  the  benefit  of  the  grantee,  his  heirs  and  assigns. 

But  independently  of  this  view,  and  of  aov  covenants  of 
title,  in  the  technical  sense  of  the  term,  in  the  deed  of  Ist  Jan- 
uary, 1795,  we  are  of  opinion  that  the  complainant  is  estopped 
from  denying  that  John  J.  Van  Rensselaer,  the  grantor,  was 
seized  of  an  estate  in  fee  simple  at  the  dafie  of  that  deed,  the 
grounds  of  which  opinion  we  will  now  proceed  to  state. 

The  fi;eneral  principle  is  admitted,  that  a  fi[rantor,  conveving 
by  deed  of  bargain  and  sale,  by  way* of  release  or  quitclaim 
of  all  his  right  and  title  to  a  tract  of  land,  if  made  in  good 
faith,  and  without  any  fraudulent  representations,  is  not  re- 
sponsible for  the  goodness  of  the  title  beyond  the  covenants  in 
his  de^.  (7  How.  159;  2  Sugden  on  Vendors,  ch.  12,  §  2,  p. 
421;  2  Kent's  Comm.  473;  4  lb.  471,  note;  1  Cow.  616;  9 
Cow.  1 ;  4  Wend.  622 ;  7  Conn.  256 ;  11  Wend.  110 ;  §.  C.  13 
Wend.  78;  12  Pick.  78;  1  Rev.  Stat  N.  Y.  739,  §§  143, 145; 
15  Pick.  23;  14  Johns.  193.) 

A  deed  of  this  character  purports  to  convey,  and  is  under- 
stood to  convey,  nothing  more  than  the  interest  or  estate  of 
which  the  grantor  is  seized  or  possessed  at  the  time ;  and  does 
not  operate  to  pass  or  bind  an  interest  not  then  in  existence. 
T!re  bar^in  between  the  parties  proceeds  upon  this  view ;  and 
the  consideration  is  regulated  in  conformity  with  it  Jf  other- 
wise, and  the  vendee  has  contracted  for  a  particular  estate,  or 
for  an  estate  in  fee,  he  must  take  the  precaution  to  secure  him- 
self by  the  proper  covenants  of  title. 

But  this  principle  is  applicable  to  a  deed  of  bargain  and  sale 
by  release  or  quitclaim,  in  the  strict  and  proper  sense  of  that 
species  of  conveyance.  And  therefore,  if  the  deed  bears  on  its 
face  evidence  that  the  grantors  intended  to  convey,  and  the 
grantee  expected  to  become  invested  with,  an  estate  of  a  par- 
ticular description  or  quality,  and  that  the  bargain  had  proceed- 
ed upon  that  footing  between  the  parties,  then,  although  it  may 
not  contain  any  covenants  of  title  in  th^  technical  sense  of  the 
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terra,  still  the  legal  operatioa  and  effect  of  the  instraroent  will 
be  as  binding  upon  the  grantor  and  those  claiming  under  hinii 
in  respect  to  the  estate  thus  described,  as  if  a  formal  covenant 
to  that  effect  had  been  inserted ;  at  least,  so  far  as  to  estop 
them  from  ever  afterwards  denying  that  be  was  seized  of  the 
particular  estate  at  the  time  of  the  conveyance. 

The  authorities  are  very  full  on  iJiis  subject  Goodtitle  v^ 
Bailey,  Cowp.  601 ;  Bensley  v.  Burdon,  2  Sim.  &  Stu.  6^ ;  8.  C, 
5  Russell,  330 ;  2  Barn.  &  Ad.  278,  where  this  case  is  referred 
to  ;  Doe  ex  dem.  Marchant  v.  Ewington,  8  Scott,  210 ;  Rees 
V.  Llovd,  Wightwick,  129 ;  Bowman  v.  Taylor,  2  Ad.  &  ElliS| 
278 ;  Lainson  v.  Tremere,  1  lb.  79£ ;  Stone  v.  Wise,  7  Conn.  214; 
Pehrose  v.  Griffith,  5  Binney,  231 ;  Denn  t*.  Cornell,  3  Johns. 
Cas.  174 ;  8  Cow.  586 ;  Carver  y.  Jackson  ex  dem.  Astor,  4 
Peters,  1 ;  7  Greenl.  96 ;  4  Kent's  Com.  271,  note ;  1  Smith's 
Leading  Cases,  p.  450,  note  to  the  Duchess  of  Kingston's  case. 

In  the  case  of  Bensley  t;.  Burdon,  the  party  granting  the  e«^ 
tate  recited  that^  be  was  entitled  to  a  remainder  in  fee,  expect* 
ant  upon  the  determination  of  the  life  estate  of,  his  father,  in 
certain  premises  therein  described.  In  point  of  fact,  he  had  no 
interest  in  the  premises  at  the  time ;  but  became  vested  with 
an  estate  for  Ufe  in  a  part  of  them  some  two  years  afterwards^ 
under  the  will  of  his  father,  and  soon  after  conveyed  this  inter- 
est  to  the  defendant. 

The  Vice-Chancellor  held,  that  the  grantor  having  avenred  in 
tb^  deed  that  he  was  seized  of  a  remainder  in  fee,  expectant  on 
the  death  of  his  father,  he  was  estopped  from  setting  up,  that, 
at  the  time  of  the  grant,  he  was  not  duly  seized  of  the  estate 
according  to  the  averment ;  that  the  estoppel  run  with  the  land, 
and  bound  not  only  the  grantor,  but  all  claiming  under  him ; 
and  that  the  defendant  was,  therefore,  equally  estopped  from 
denying  the  title. 

There  was  an-  appeal  in  this  case  to  the  Lord  Chancellori 
and  his  decision  is  referred  to  as  reported  in  5  Russell,  330 ; 
but  there  is  an  error  in  the  reference,  and  I  have  not  been  able 
to  find  it 

But  in  Right  ex  dem.  Jefferys  t;.  Bucknell  (2  Bam.  &  Ad.  281), 
Lord  Tenterden  refers  to  the  case,  and  says  that  the  judgment 
of  the  Vice- Chancellor  was  affirmed,  and  that  the  Chancellor 
put  his  decision  on  the  ground,  that  the  recital  of  the  interest 
of  the  grantor  in  the  premises  was  an  averment  of  a  particular 
fact,  by  which  the  defendant  was  concluded. 

And  in  the  case  of  Doe  ex  dem.  Marchant  v.  EwingtoOi 
which  was  an  action  of  ejectment  to  recover  possession  of  a 
set  of  chambers  in  Lincoln's  Inn,  it  appeared  that  one  BoileaOi 
having  been  admitted  by  the  Benchers  of  the  society,  the  owners 
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of  the  fee,  to  the  chambers  for  life,  had  granted  the  same  to  the 
lessor  of  the  plaintiff  in  trust  to  secure  an  annuity,  reciting  in 
the  deed  that  he  was  well  entitled  to  an  estate  for  life  in  the 
chambers. 

Afterwards  Boileau,  by  an  arrangement  with  the  defendanti 
surrendered  to  him  the  possession  of  the  chambers,  who  contin- 
ued to  occupy  them  at  the  time  of  the  commencement  of  the 
suit,  which  was  brought  in  consequence  of  the  annuity  being 
in  arrear. 

By  the  regulations  of  the  society,  it  appeared  that^  in  order 
to  surrender  possession,'the  person  last  admitted  must  present 
a  petition  to  the  Masters  of  the  Bench  for  permission  to  sur- 
render, first  paying  all  his  arrear  of  dues ;  ana  the  person  who  is 
to  succeed  must  also  present  a  petition  to  be  admitted ;  and 
thereupon,  if  consent  be  given,  then  an  order  is  entered  that 
the  person  admitted  may  have  leave  to  surrender,  and  the  per- 
son who  is  to  succeed  may  be  admitted  on  paying  the  fine  and 
fees.  And  that  it  is  in  the  discretion  of  the  masters,  for  the 
time  being,  to  make  such  orders  for  the  admission  to  or  exclu- 
sion from  chambers  in  the  Inn  as  they  may  think  fit. 

The  lessor  of  the  plaintiff  sought  to  recover  on  the  ground 
that  Boileau  was  estopped  from  denying  that  he  was  seized  of 
an  estate  for  life  in  the  chambers  by  the  recital  in  his  convey- 
ance ;  and  that  the  defendant  coming  in  under  him  was  equid- 
ly  estopped. 

Tindali,  C.  J.,  in  giving  judgment,  observed,  that  the  case  had 
very  properly  been  ar^ed'on  the  ground  of  estoppel ;  for  if  it 
w^re  a  question  of  tiUe,  the  lessor  of  the  plaintiff  would  clearly 
be  out  of  court  That  he  must  claim  under  the  estoppel 
created  by  the  recital  in  the  deed  of  conveyance.  He  admit- 
ted that  Boileau  was  bound  bv  the  recital ;  and  the  defendant 
also,  if  in  privity  of  estate ;  that,  according  to  the  old  authori- 
ties, he  must  either  come  in  the  per  or  the  post,  that  is,  he  must 
claim  from,  through,  or  under  the  party.  That  the  defendant 
did  not  claim  under  Boileau,  but  under  the  trustees  of  the  so- 
ciety of  Lincoln's  Inn,  and  therefore  was  not  estopped  from 
denying  the  title. 

Coltman,  J.  observed;  that,  as  between  Boileau  and  the  lesscHr 
of  the  plaintiff,  the  former  might  be  estopped  from  denying  that 
he  had  the  estate  be  represented  by  his  deed ;  but  that,  to  ena- 
ble the  plaintiff  to  succeed,,  it  was  necessary  for  him  to  show 
that  the  defendant  claimed  through  or  under  Boileau,  so  that 
the  estoppel  should  aflect  him. 

In  the  case  of  Bowman  v.  Taylor,  Lord  Denman,  C.  J.  ob- 
served, that,  **  as  to  the  doctrine  laid  down  in  Co.  Litt  352  b, 
that  a  recital  doth  not  conclude,  because  it  is  no  direct  affirma- 
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tioii,  tbe  authority  of  Lord  Coke  is  a  ver^  great  one ;  but  still, 
if  a  party  has  by  his  deed  recited  a  specific  fact^  though  intro- 
duced by  a  <  whereasi'  it  seems  to  me  impossibly  to  say  that 
be  shall  not  be  bound  by  bb  own  assertion  so  made  under 
seal" 

And  Taunton,  J.  remariced,  in  the  same  case,  that  the  law  of 
estoppel  is  not  so  unjust  or  absurd  as  it  has  been  too  much  the 
custom  to  represent.  The  principle  is,  that,  where  a  man  has 
entered  into  a  solemn  engagement  by  deed  under  hb  hand  and 
seal  as  to  certain  facts,  he  shall  not  be  permitted  to  deny  anv 
matter  which  he  has  so  asserted. 

In  the  case  of  Fairbanks  v.  Williamson,  th^  was  no  coye- 
nant  of  title  in  the  deed,  which  was  in  fee ;  but  the  grantor 
covenanted  that  neither  himself,  bis  heirs,  or  assigns  would 
ever  make  any  claim  to  the  premises.  The  court  held  that 
this  operated  as  an  estoppel,  not  only  upon  him,  but  upon  all 
claiming  under  him,  from  setting  up  an  after-acquired  title 
to  tbe  land  against  the  grantee  or  those  in  privity  with 
him. 

In.  Jackson  ex  dem.  Munroe  v.  Parkhurst  et  aL  (9  Wend. 
209),  the  recovery  was  placed  altogether  on  the  ground  of  es- 
toppel, the  defendant  holding  under  the  grantor  of  the  deed  in 
which  the  title  was  recited.  And  in  Right  ex  dem.  Jefferys  v. 
Bucknell,  where  the  recital  in  the  deed  was,  that  the  grantor 
was  legally  or  equitably  entitled  to  an  estate  in  fee  in  the  prem- 
ises, the  court  refused  to  bind  the  parly  coming  in  under  him 
as  a  purchaser  for  a  valuable  consideration  of  the  after-acquiied 
title,  solely  on  the  ground  that  there  was  no  certain  and  pre- 
cbe  estate  set  forth  in  the  recital. 

.  The  principle  deducible  from  these  authorities  seems  to  be, 
that,  whatever  may  be  the  form  or  nature  of  the  conveyance 
used  to  pass  real  property,  if  the  grantor  sets  forth  on  the  face 
of  tbe  instrument,  by  way  of  recital  or  averment,  tliat  be  is 
seized  or  possessed  of  a  particular  estate  in  the  premises,  and 
^ which  estate  the  deed  purports  to  convey;  or,  what  is  the 
same  thing,  if  the  seizin  or  possession  of  a  particular  estate  is 
affirmed  in  tbe  deed,  either  in  e?(press  terms  or  by  necessary 
implication,  tbe  grantor  and  all  persons  in  privity  with  him 
shall  be  estopped  from  ever  afterwards  denying  that  he  was  so 
seized  and  possessed  at  the  time  be  made  the  conveyance. 
Tbe  estoppel  works  upon  the  estate,  and  binds  an  after^o- 
quired  title  as  Ktween  parties  and  privies. 

The  reason  is,  that  tbe  estate  thus  affirmed  to  be  in  the 
party  at  the  time  of  tbe  conveyance  must  necessarily  have  in- 
fluenced the  grantee  in  making  tbe  purchase,  and  hence  the 
grantor  and  those  in  privity  with  him,  in  gocd  faith  a^d  fait 
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dealing,  should  be  for  ever  thereafter  precluded  from  gainsay^ 
ingit 

The  doctrine  is  founded,  when  properly  applied,  upon  the 
highest  principles  of  morality,  and  recommends  itself  to  the 
common  sense  and  justice  of  every  one.  And  although  it 
debars  the  truth  in  the  particular  case,  and  therefore  is  not 
unfrequently  characterized  as  odious,  and  not  to  be  favored, 
still  it  should  be  remembered  that  it  debars  it  only  in  the  case 
where  its  utterance  woul4  convict  the  party  of  a  previous  false- 
hood ;  would  be  the  denial  of  a  previous  affirmation  upon  the 
faith  of  which  persons  had  dealt,  and  pledged  their  credit  or 
expended  their  money. 

It  is  a  doctrine,  therefore,  when  property  understood  and 
applied,  that  concludes  the  truth  in  order  to  prevent  fraud  and 
fialsehood,  and  imposes  silence  on  a  party  only  when  in  con* 
science  and  honesty  he  should  not  be  allowed  to  speak. 

Now,  applying  this  doctrine  to  the  case  in  hand,  our  next 
inquiry  will  be,  whether  or  not  John  J.  Van  Rensselaer  affirmed, 
in  his  deed  of  January  1, 1795,  to  Penfield,  that  he  was  seized 
of  an  estate  in  fee  in  the  precpises,  and  whether  the  deed  pur- 
ports on  its  face  to  convey  an  estate  of  that  description. 

As  to  the  question  involved  in  the  latter  branch  of  the  in- 
quiry, we  need  only  refer  to  the  words  of  the  grant  to  deter- 
mine it  The  deed  is  of  all  the  right,  title,  and  interest  of  the 
ffrantor  in  the  tract  of  land  to  Peimeld,  hb  heirs  and  assigns 
tor  ever,,  terms  that  would  have  passed  an  estate  in  fee,  if  John 
J.  had  been  seized  of  it  at  the  time  of  the  conveyance. 

The  most  important  question  arises  upon  the  other  branch 
of  the  inquiry.  Has  the  grantor  affirmed  on  the  face  of  the 
deed  that  he  was  seized  of  this  particular  estate  in  the  prem- 
ises at  the  time  he  made  the  grant? 

The  argument .  on  the  part  of  the  complainant  is,  that,  al- 
though the  granting  words  of  the  deed  are  broad  and  com- 
prehensive, -«  such  as,  ^'  have  granted,  bargained,  sold,  aliened, 
enfeofTed,  assured,  released,  and  confirmed,  and  by  these  pres- 
ents do  grant,  bargain,  sell,  alien,  enfeoff,  assure,  release,  and 
confirm  unto  the  said  Daniel  Penfield,"  "and  to  his  heirs  and 
assigns  for  ever,  all  and  singular  the  aforesaid  tract  of  land," 
&C.,  ''  and  also  all  leases  of  and  concerning  any  part  or  parte 
of  the  said  granted  premises ;  and  also  all  the  estate,  right, 
title,  interest,  property,  possession,  claim,  and  demand  of  them, 
the  said  John  J.  Van  Rensselaer  and  Catherine,  his  wife,  in 
the  same," —  yet  the  grfint  is  qualified  by  the  habendum  clause, 
—  "to  have  and  tp  hold  the  said  tract  of  land  so  described, 
and  so  butted  and  bounded  as  above  recited,  &c.,  unto  the 
said  Daniel  Penfield,  his  heirs  and  assigns,  to  the  only  proper 
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use  and  behoof  of  the  said  Daniel  Penfieldi  his  heirs  and  as- 
signs for  ever,  in  as  full  and  ample  a  manner  as  the  said  John 
J.  Van  Rensselaer  now  hath  and  enjoyeth  the  same,  and  in 
as  foil  and  ample  a  manner  as  the  same  hath  heretofore  been 
had  and  enjoyed  by  the  said  John  J.  Van  Rensselaer,  or  law- 
fully might,  if  these  presents  were  not  made,  be  had,  used, 
occupied,  or  enioyed  by  him,  bis  heirs  or  assigns.'' 

This  latter  dausei  it  is  supposed,  restricts  and  qualifies  the 
general  words  in  the  grant,  and  confines  the  effect  and  opera- 
tion  of  the  deed  to  the  conveyance  of  such  an  estate  as  the 
grantor  was  seized  and  possessed  of  at  the  time ;  and,  as  this 
was  an  estate  for  life  with  remainder  over,  it  operated,  and 
was  intended  to  operate,  to  convey  only  th^s  estate. 

Were  there  nothing  else  in  the  case,  there  miffht  be  much 
difiicuUy  in  furnishing;  a  satisfactory  answer  to  Siis  view,  al- 
though no  one,  we  think,  can  read  the  deed  without  being 
strongly  impressed  with  the  conviction,  that  both  partieb  sup 
posed  they  were  dealing  with  the  fee,  and  that  the  bargain 
was  made  upon  that  understanding. 

But,  in  order  fully  to  comprehend  and  interpret  this  quali- 
fying clause  in  the  habendum^  it  is  material  to  look  into  the 
nature  and  condition  of  the  title  at  the  time,  and  the  mode  of 
enjoying  the  estate,  and  also  into  ,the  evidences  of  the  tiUe 
which  were  turned  over  to  the  purchaser  at  the  execution  of 
the  contract,  all  of  which  appear  in  the  deed  and  articles  of 
agreement  therein  recited  and  referred  to. 

As  we  have  already  said,  in  another  branch  of  flie  case,  a 
part  of  the  tract  had  been  previously  conveyed  in  fee,  and 
amongst  others  by  the  grantor  himself,  and  which  is  excepted 
from  the  grant  Much  the  larger  part  was  at  the  time  in  the 
occupation  of  tenants  under  leases  in  fee,  or  for  the  lives  of 
the  lessees,  with  rents  reserved,  made,  amongst  others,  also  by 
John  J.,  which  leases  were  transferred  to  Penneld  as  muniments 
of  the  title.  THe  articles  of  agreement  provided  for  the  trans- 
fer of  these  leases,.and  the  deed  itself  in  terms  embraces  them 
in  the  granting  clause. 

In  the  articles  of  agreement,  also,  Penfield  is  required  to 
covenant  that  he  will  execute  leases,  according  to  the  terms 
and  conditions  upon  which  they  had  been  usually  ^[ranted,  of 
certain  portions  of  the  tract  to  several  persons  therein  named : 
and  which  leases,  as  we  have  seen,  according  to  the  custom  of 
gmnting,  were  to  be  made  in  fee,  or  for  the  lives  of  the  lessees. 
The  d^  also  contains  the  recital  of  a  mortgage  in  fee  upon 
the  estate,  given  by  John  J.,  thp  11th  August,  1791,  to  Schuyler, 
for  securing  the  payment  of  $  7,750,  which  Penfield  was  to 
discharge  out  of  the  purchase-money. 
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Now  all  these  instruments  affecting  the  title,  and  showing 
the  tenure  and  conditions  by  and  under  which  the  estate  was 
held  and  enjoyed;  are  particularly  rererred  to  in  the  articlesi  and 
in  the  deed  of  conveyance,  and  are  thus  virtually  incorporated 
into  the  same ;  and  were  so  for  the  purpose  of  describing  with 
greater  precision  the  nature  and  condition  of  the  title,  and  of 
the  rights  and  interests  of  the  grantor  in  the  tract  conveyed. 
And  looking  at  them,  and  at  the. right  and  title  therein  as- 
serted and  affirmed,  and  upon  the  fai£  of  which  the  purchase 
w^  made  and  the  deed  taken,  we  shall  be  enabled  to  compre- 
hend and  give  proper  application  to  the  words  in  the  haben- 
dum;  namely,  that  the  grantee,  his  heirs  and  assigns,  shall  hold 
in  as  full  and  ample  a  manner  as  the  same  is  possessed,  occu- 
pied, and  enjoyed  by  the  grantor,  or  as  might  be  po^essed  and 
enjoyed  by  him,  his  heirs  and  assigns,  if  these  presents  had  not 
been  made. 

Admit  that  the  clause  refers  to  the  title  and  estate  possessed 
by  the  grantor,  as  well  as  to  the  premises  described,  what  title 
and  estate  ?  ManifesUv  that  which  is  evidenced  by  the  muni- 
ments of  tide  before  referred' to,  and  particularly  identified  and 
described  in  the  granting  clause  of  the  deed,  a  tide  evidenced 
by  leases  in  fee  with  rent  ^reserved,  made  by  John  J.  and  his 
ancestors,  and  which  passed  to  the  grantee  as  securing  the 
rents  and  profits  issuing  out  of  and  belonging  to  the  .estate 
conveyed. 

These  leases  characterize  the  tide  to  the  tract  sold,  and  afford 
evidence  that  cannot  be  mistaken  of  the  estate  intended  to  be 
conveyed,  and  it  was  the  enjoyment  of  this  estate  and  interest 
in  the  premises,  in  the  manner  and  way  in  which  the  grantor 
had  used,  occupied,  and  enjoyed  the  same,  to  which  the  haben^ 
dum  clause  refers.  This  affords  a  full  explanation  of  its  object 
and  meaning. 

The  reference  to  these  leases,  and  virtual  incorporation  of 
them  into  the  deed,  and  transfer  as  muniments  of  the  tide, 
especially  those  made  by  John  J.  himself,  together  with  the 
mortgage  in  fee  to  Schuyler  which  was  to  be  raised  out  of  the 
purchase-money,  and  the  covenants  required  of  Penfield  to 
grant  similar  leases  to  certain  persons  named,  all  clearly  import, 
on  the  face  of  the  instrument,  an  assertion,  or  affirmation  on 
the  part  of  the  grantor,  that  he  was  seized  of  a  tide  that  en- 
abled him  to  make  the  leases  and  mortgage,  and  that  would 
also  enable  Penfield  to  grant  similar  leases,  namely,  leases  in* 
fee;  and  which  brings  the  case  direcdy  within  the  principle  of 
law  already  stated,  tnat  estops  him,  and  those  coming  in  under 
him,  from  denying  that  he  was  so  seized. 

The  estoppiel  works  upon  the  estate,  and  passes  with  it|  and* 
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binds  the  title  subsequently  acquired  by  the  death  of  his  eldest 
son,  the  first-born  tenant  in  tail 

We  are  satisfied,  therefore,  after  the  fullest  consideration  of 
the  case,  that  the  decree  of  the  court  below  is  right,  and  should 
be  affirmed 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New- York,  and  was  argued  by  counsel.  On 
consideration  whereof,  it  is  now  here  ordered,  adjudged,  and 
decreed  by  this  court,  that  the  decree  of  the  said  Circuit  Court 
in  this  cause  be,  and  the  same  is  hereby,  affirmed,  with  costs. 


John  Den,  Lessee  op  Pollt  Weatherhbad,  Plaintiff  in^beror,  v. 
John  Baskerville,  John  White,  John  Packer,  Peter  Hatnes, 
William  Stewart,  Nancy  Stewart,  Nelson  B.  Titrner,  Ja- 
cob Gallaspie,  Peter  BrtSon,  Benjamin  Parrisr,  William 
Johnson,  Reuben  D.  Brown,  Thomas  Saunders,  Richard  Winn, 
iSioMAS  Stone,  Beyerlt  Head,  David  Chenault,  W.  W.  Wbath- 
erbead,  John  Weatherhead,  George  T.  Brown,  B.  P.  Sharp, 
AND  Francis  Rogan. 

Where  a  will  contained  the  following  exprcsrions:  "mj  estate  to  be  equallj  dirided 
amonprst  my  children,"  and  also, "  my  lands  and  slaves  to  be  eqnallj  divided  amongst 
my  children  " ;  and  had  in  it  also  the  following  clanse :  **  to  c«ch  of  my  danehters  a 
small  tract  of  land,'* — the  last  clause  mnst  be  rejected  as  Toid  and  inoperatire,  an4 
cannot  be  used  for  the  purpose  of  showing  sacn  an  ambignitj  as  would  let  in  ex-  ^ 
trinsic  testimony  to  explain  the  intentions  of  the  testator. 

When  such  testimony  is  mtrodoced,  it  most  be  of  fiicts  onconnected  with  any  geneiml 
declaration  or  wishes  expressed  by  a  testator  for  tiie  disposition  of  his  property. 
In  the  present  case,  the  testimony  offered  purported  to  expresa  those  wishes,  and 
was  therefore  inadmissible. 

Where  the  Circuit  Court  instmcted  the  jury  that  they  might  confer  the  acts  of  one 
of  tlie  daoghters  and  her  husband,  in  acouiescing  in  a  partition,  and  in  receiring 
"a  small  tract  of  land,"  as  a  recognition  ot  the  true  construction  of  the  will  to  be, 
that  the  daughters  were  not  entitted  th  an  equal  share,  the  acts  of  partition  being 
accompanied  by  long  adverse  possession,  say  thirtv  or  forty  vears,  this  instruction 
was  erroneous.  The  daughter  was  a  minor  when  she  marrieo,  and  continued  covert 
until  within  a  short  time  before  jhe  brou^t  the  suit  Ko  presumption,  arising 
from  her  acts,  could  therefore  be  made  agamst  her. 

And  a  recognition  by  her,  when  freed  from  coverture,  of  a  sale  which  she  had  made 
in  coTvjunction  with  her  husband,  amounted  to  no  more  than  a  ratification  of  thai 
particular  sale. 

So,  also,  an  instruction  was  em>neous,  that  the  jury  might  presume  from  ibt  evidence 
that  there  had  been  a  legal  partition  of  the  testator's  land  m  respect  to  his  dau^teri, 
W  order  of  a  court,  when  the  executor  assigned  to  them  ceiiain  parts  of  it  By 
•the  laws  of  the  State  where  the  lands  were,  inch  a  partition  was  a  judicial  act,  ana 
became  a  record. 

28* 
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TIm  doctrine  of  presnmptioti  is  to  records,  or  proTing  their  existence  aiiuntU,  ex- 

plained. 
In  the  present  case,  die  proof  is  that  the  partition  was  not  made  by  the  ord^  of  a  court 

This  case  was  brought  up,  by  writ  of  error,  from  Ihe  Circuit 
CX>uH  of  the  United  S^tes  for  tne  Middle  District  of  Tennessee. 

The  whole  evidence  given  upon  the  trial  in  the  Circuit  Court 
was  incorporated  into  we  bill  of  exceptions,  which  mu3t  be  in- 
serted in  this  statement,  and  the  preliminary  narrative  must 
therefore  be  brief. 

On  the  20th  of  July,  1788,  Anthony  Bledsoe  was  killed  ty 
the  Indians  under  circumstances  which  are  minutely  detailed 
in  the  evidence.  The  will  which  was  executed  by  him,  whilst 
in  great  bodily  suffering  and  surrounded  by  an  alarmed  family, 
was  as  follows :  — . 

*^  In  the  name  of  God,  amen. 

^  Being  near  to  death,  I  make  my  will  as  follows :  I  desire  my 
lands  at  Kentucky  to  be  sold,  likewise. my  land  on  Holston,  at 
the  discretion  of  my  executors ;  my  children  to  be  educated  in 
the  best  manner  my  estate  will  permit;  my  estate  to  be  equally 
divided  amongst  my  children ;  to  each  of  my  daughters  a  smaU 
tract  of  land ;  my  wife  to  keep  possession  of  the  four  oldest 
negroes  for  the  maintenance  of  the  family ;  my  lands  and  slaves 
to  be  equally  divided  among  my  children.  I  appoint  my  brother, 
Isaac  Bledsbe,  and  Colonel  Daniel  Smith,  executors,  with  my 
wife,  Mary  Bledsoe,  executrix.  At  the  decease  of  my  wife,  the 
four  above  negroes  to  be  equally  divided  among  my  children 

**  Anthony  Bledsoe,  [seal.] 

'<  Signed,  sealed,  and  delivered  in  the  presence  of  us,  this  20th 
of  July,  1788. 

''James  Clbndenino, 
Thomas  Murray, 
huoh  rooan. 

"  Slate  of  North  Carolina.  —  Sumner  CoufUy  Courts  October 
Term,  17«a 

"  The  last  will  and  testament  of  Anthony  Bledsoe,  deceased, 
was  produced  in  open  court,  and  proved  by  the  oath  of  Thomas 
Murray  and  Hugh  Rogan,  subscribing  witnesses  thereto.  Re- 
corded  and  examined  October  18, 1788." 

At  this  time  Bledsoe  had  ten  children,  viz.five  sons  and  five 
daughters.  After  his  death  a  posthumous  daughter  was  bom. 
Polly,  who  afterwards  ifiarried  Weatherhead,  and  was  the 
plaintiff  in  error,  was  the  eighth  child. 

In  1793,  the  executor  and  executrix  (and  after  the  death  of 
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the  executor,  the  executrix  alone)  conveyed  to  three  of  the 
daiughters  each  a  tract  of  land,  by  deeds  of  which  the  follow* 
ing  is  an  example:  — 

«*  This  indenture,  made  this  3d  day  of  January,  A.  D.  1793, 
between  Isaac  Bledsoe  and  Mary  Parker,  executor  and  execu- 
trix of  Anthony  Bledsoe,  deceased,  of  Sumner  County,  and 
territory  of  the  United  States,  south  of  the  river  Ohio,  of  the 
one  part,  and  David  Shelby,  of  the  county  and  territory  afore- 
said, of  the  other  part,  witnesseth :  That  they,  said  Isaac  Bled^ 
soe  and  Mary  Parker,  pursuant  to  the  last  will  and  testament 
of  the  said  decedent,  hath  given  and  granted,  aliened,  en- 
feoffed, and  confirmed,  and  by  these  presents  doth  give,  grant, 
alien,  enfeofi^  and  confirm,  unto  the  said  David  Shelby,  all  that 
tract  or  parcel  of  land  situate  in  the  county  aforesaid,"  &&, 
&c^  containing  320  acres  of  land  more  or  less. 

In  1796  the  records  of  the  District  Court  of  Mero  District, 
on  the  equity  side  thereof,  were  burned  and  destroyed.  This 
court  had  jurisdiction  .of  the  partition  and  divbion  of  estates 
and  other  matters  in  equity  in  the  county  of  Sumner,  whefe 
the  lands  were  situated,  from  the  time  of  making  the  will  un- 
til the  destruction  took  place. 

Tn  1799  Polly,  being  then  a  minor,  married  Weatherhead, 
and  immediately  thereafter  took  possession  of  the  320  acres 
which  were  assigned  to  her. 

On  the  5th  of  January,  1801,  the  residue  of  the  land  which 
remained  after  giving  the  daughters  320  aa-es  each  was  di- 
vided amongst  the  sons,  by  commissioners  appointed  by  an 
order  of  Sumner  County  Court 

On  the  19th  of  August,  1818,  Polly  Weatherhead  and  her 
husband  sold  to  her  brother,  Henry  R.  Bledsoe,  the  tract  of  land 
which  had  been  assigned  to  her,  and  shortly  afterwards  re- 
moved to  Mississippi. 

In  1843  Mr.  Weatherhead  died. 

In  October,  1846,  Polly  Weatherhead  brought  an  action  of 
ejectment  in  the  Circuit  Court  of  the  United  States  for  the 
Middle  District  of  Tennessee,  against  the  persons  named  in  the 
titling  of  this  report,  for  the  whole  tract  of  6,280  acres.  The 
defendants  appealed,  confessed  lease,  entry,  and  ouster,  and  at 
March  term,  1847,  the  cause  came  on  for  trial.  Under  the 
charge  of  the  cour^  which  is  set  out  in  the  bill  of  exceptions, 
thejury  found  a  verdict  for  the  defendants. 

The  following  is  the  bill  of  exceptions. 

^  Polly  Weatherhbad's  Lessee  v.  William  Baskervillb 
and  others. 
M  This  cause  came  on  to  be  tried  before  the  honorable  John 
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A   '-^  -^s^  --^  J    ^»nra  rrssr  -Jar  i£ 
-^PVSr*    vT/nifVtt  -lie    ^wrr    IB    JR..JB 

*jjri  r     if  h^  »■  ,„  «sn  '^^^  -«■!  -  Ji  "lae 

,i^r**/'    ^%»V*»rl  .*,  -ttHl  TUtfte  1  -JBTT  II  :lxi»  nil  jx 

;9^/t<./-^  ^mn  lui  TT-tie  lan  ^id  ami  ^vas  :1k  tmc  'viil  jf  ^j^ 
'hi-.n^f  i<j^r{*o^  Tiar  jt  ji  fos^nanes.  "liar  eaca  it  'he  :E9a> 
v^*  ^5»u^*>*r?  *nad  aave  a.  «iiail  lacr  if  juuL  sod  iijr  oa  m 
/  'y-»/i/**-4,  r<?ii''<  ^•o^ar-na'  "he  utirEroeata  if  lasoe  3*e*isoc  lod 
i  «  IT  fV  •^A  it^Mpn.  .-M  «ft;ii  oiac  :he  mannrrii:  nade  to  GesenI 
rfii  i  r^*i  itiv%nt  vHiif  larl  -yjuui^  ji  fDXHtafflBe.  E^^^ria  bar- 
,w^^  y^v^M  *Vu^  -»..i  ,n  '::ie  SumniT  G3mrtT  Camz  ia  ITS8*  as 
*  *'v^,«^r  vi^  V  M**^  "auiT^rn,  ^he  -KHir:  tad  diat  die  wdL  •«• 
A/'^'i'  --y  *A  v,#*  ?»f;tfle  lar^ri  ';f  Xcira  Carolina*  wwi  primd  ftxeie 
*..*^  v,^n^/^  ^n/1  •h^tt  a  -v^cy  rtii^*  be  read  by  :he  piaiiKL5aiid 
V^  /H  ■»'**  f^:id  JV/tTpr-i.  1^7,  Tk  orart  also  lieii  that,  to 
^•'5rfA  f:/^r\'<  pr-vrf  ira^'.^  It  m:i3t  be  |BfjHiiiird  by  tiie  cooit 
*'^*  /'«'/  ♦n^t  fc/vpjan  proved  ail  tbe  neeoouy  £icti  to  coosd- 
h,*A  4  ^/^^  y,,,y  *jp y9ij^  land%  th«  lanke  as  if  Bogaa  then  had 
j/f//rA/|  u,p.  mtt^.  w^n  befcce  the  jtny.  Bat  tfaWl  etideoee 
/<»,(/>,♦  ►r*r  iAf  in  <'>n  tlv;  trial  to  contradict  what  Bogan  was  pte- 
•w^<r//>  f//  h^re  proved  in  1788,  before  the  Somiier  Coanty 
^  >uti\  y/hf'h  the  will  wan  there  recorded.  It  was  prored  that 
M'^j/  »r»  \\vti\  ►^en  dead  tor  roariy  years,  and  that  the  other  sab- 
^  fi*nfi^^  r^ifft^'nn^M  were  also  ^^tM.  The  copy  was  offered  and 
*/Nriiff/*/|,  Hod  Oeneral  Hairi  evidence  in  opposition  to  the  va- 
If^lff  ^  /#f  th^  will  a/ljfidged  to  be  proper,  and  heaxd  to  the  extent 
fihtf/ft  nfnhulf  in  the  progress  of  the  trial,  afld  one  day  before 
Ml'*  of'm'tuni  will  waH  produced,  on  a  iubpigna  duces  tecuntj  is- 
ntiM\  on  f)|«4  pnrt  of  the  defendants  to  the  officer  having  the 
««fr»'  In  Im4  nuf-ody. 

TltM  flofffMltirtfii,  rxcrpt  the  two  Stuarts, were  proved  to  have^ 
lM<'*fi  )m  \iimnpnnUm  at  the  time  of  bringing  this  suit    To  the* 
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readinff  of  the  original  paper  writing  called  the  will,  or  bo  much 
thereofas  contains  the  devise  of  the  lands  cqu&%  among  his 
children,  the  defendants  objected,  and  the  plaintiflT  then  proved 
the  handwriting  of  Anthony  Bledsoe  and  of  the  three  subscrib- 
ing witnesses,  and  that  thev  were  dead.  It  was  also  proved 
by  the  plaintiff  that  none  oi  the  sons  of  A.  Bledsoe  had  taken 
possession  of  the  Greenfield  land  until  after  the  marriage  of 
plaintiff. 

"  Mrs.  Shelbifs  Evidence. 

"  It  was  proved  by  Mrs.  Shelby,  that  her  sister  (the  plaintiff] 
had  always  complained  about  not  getting  an  equal  share  oi 
all  the  lands  of  her  father  under  the  will,  and  that  she  returned 
from  Alabama  or  Mississippi  several  times,  and  tried  to  have 
suit  brought  for  it. 

^Dr.  Shelby's  Evidence. 

**  It  was  proved  by  Dr.  Shelby,  that  James  Weatherhead  had 
come  into  this  country  several  times  about  this  business,  and 
claimed  his  wife's  eleventh  part  of  the  land.  There  was  no 
proof  that  this. claim  of  wife  or  husband  came  to  the  knowledge 
of  defendants,  or  those  under  whom  they  claim. 

"  Malone*s  Evidence. 

<'  It  was  proved  by  William  Malone,  that,  about  fifteen  years 
ago,  a  contract  was  made  by  the  plaintiff,  or  her  husband,  with 
an  attorney,  to  bring  suit  in  this  case,  but  being  unable  to  give 
security  for  a  fee  of  $  600  then  agreed  upon,  the  suit  was  not 
brought  and  the  thing  failed ;  they  came  to  this  State  several 
other  times  on  this  business,  but  could  never  get  the  suit  com- 
menced. It  was  also  proved  that  James  Weatherhead,  the 
husband  of  the  plaintiff,  was  an  honest  man,  of  good  common 
sense,  but  deficient  in  energy  and  resolution.  He  was  a  <  good, 
easy  man,'  and  died  insolvent 

^'Haas  Evidence. 
"  General  William  Hall  was  introduced  by  the  plaintiff.    He 
proved  the  boundaries  of  the  grant,dated         day  of  , 

1787 ;  that  he  surveyed  the  land  called  for  in  the  grant ;  the 
number  of  acres  called  for  in  the  grant  is  6,280,  but  it  held  out 
250  acres  more ;  that  all  the  defendants  were  in  the  possession 
of  the  land  called  for  in  this  grant  at  the  commencement  of 
this  action,  except  the  two  Stuarts ;  that  the  plaintiff.  Polly 
Weatherhead,  was  a  daughter  of  Colonel  Anthony  Bledsoe ;  he 
thinks  in  the  fall  of  the  year  1799  she  intermarri^  with  James 
Weatherhead,  she  then  being  under  the  age  of  twenty-one 
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years.  Being  cross-examined  by  defendants,  states  that  be  was 
well  acquainted  with  Colonel  A.  BledsoCi  who  was  killed  by  the 
Indians  in  1788 ;  that  his  house  stood  within  about  six  feet  of 
the  house  of  Colonel  Isaac  Bledsoe  at  the  time  A.  Bledsoe  was 
killed  by  the  Indians ;  Ant  Bledsoe  had  a  fort  upon  the  Green* 
field  grant ;  Isaac  Bledsoe  at  Bledsoe's  Lick ;  the  Indians  had  be* 
come  very  troublesome,  and  Ant  Bledsoe  had  broke  up  his  fort, 
and  moved  into  the  fort  of  Colonel  Isaac  Bledsoe.  Upon  the 
night  of  the  20th  of  July,  1788,  about  the  hour  of  midnight,  the 
Indians  approached  the  bouse  of  Isaac  Bledsoe,  and  lay  in  am- 
buscade about  forty  yards  in  front  of  the  passage  dividing  the 
house,  and,  with  a  view  of  drawing  out  those  in  the  house, 
caused  a  portion  of  the  Indians  to  ride  through  a  lane  rapidly 
by  the  house ;  upon  which  Anthony  Bledsoe  and  bis  servant 
nian,  Campbell,  arose,  and  walked  into  the  passage,  when  A. 
Bled^  and  Campbell  were  both  shot  down.  Colonel  A.  Bled- 
soe was  shot  with  a  large  ball,  which  struck  within  a  half  inch  of 
his  navel,  and  passed  straight  through  his  body,  coming  out  at 
his  back ;  and  from  the  great  pain  and  rack  of  misery  he  suf- 
fered from  the  time  he  was  shot  till  his  death,  he  was  satisfied 
his  intestines  were  torn  to  pieces ;  he  died  at  sunrise  the  next 
morning. 

^  The  witness  states  that  the  firing  (tf  the  Indians  aroused  him 
to  his  gun.  He  heard  great  lamentations  in  the  house  of  Colonel 
A.  Bledsoe,  and  he  went  down  to  the  fort  yard  to  ascertain 
who  was  shot ;'  he  was  informed  that  Colonel  A.  Bledsoe  and 
Campbell  were  mortally  wounded,  and  some  said  that  prepara- 
tions were  being  made  for  writing  his  will  He,  on  consulta- 
tion with  others,  concluded  to  put  himself  in  a  condition  to  re- 
sist an  anticipated  attack  from  the  Indians,  and  returned  to 
their  portholes  awaiting  the  attack,  and  there  remained  until 
about  the  break  of  day,  when  he  went  into  the  room  where  Col- 
onel A.  Bledsoe  lay ;  he  died  about  one  hour  afterwards ;  he  did 
not  hear  Colonel  A.  Bledsoe  speak  on  the  «ubject  of  the  will ; 
he  understood  that  he  had  made  his  will.  Shortly  after  the 
burial  of  Colonel  A.  Bledsoe,  he  was  still  living  in  the  fort  with 
Colonel  Isaac  Bledsoe ;  he  conversed  with  Isaac  Bledsoe  and  his 
wife,  Caty,  on  the  subject  of  the  will,  and  they  both  informed 
him  that,  shcnily  after  Colonel  A*  Bledsoe  was  shot^  they 
knew  from  the  character  of  the  wound  that  he  must  shortly 
die ;  Caty  went  to  her  husband,  Isaac  Bledsoe,  and  told  him 
he  must  see  bis  brother,  and  suggest  to  him  that  he  must  die, 
and  that  some  provision  riiould  be  made  for  his  daughters ;  for 
if  he  should  die  without  a  will  thev  would  get  no  land,  and 
Uie  chief  of  his  estate  consisted  in  kinds ;  that  this  suggestion 
was  immediately  made  to  Anthony  Bledsoe  by  Caty  Bledsoei 
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in  the  presence  of  Isaac  Bledsoe ;  and  Anthony  Bledsoe  said 
to  his  brother,  that,  if  he,  would  get  pen  and  ink,  he  would 
make  his  will ;  Isaac  Bledsoe  said  he  stepped  to  the  passage 
and  called  Cleudening  from  the  other  room,  and  he  told  Clen- 
dening  that  be  must  come  and  write  his  brother's  will ;  that  he 
himself  was  so  confused  and  agitated  that  he  could  not  write 
it  himself;  they  got  a  table  and  placed  it  near  him,  and  while^ 
Clendening  was  writing  the  caption  of  the  will,  Anthony  Bled- 
soe observed  to  Isaac  Bledsoe  that  he  wanted  him  and  Colonel 
Daniel  Smith  and  his  wife  to  act  as  executors  and  executrix  of 
his  will,  as  he  intended  to  leave  considerable  discretion  with 
him  in  carrying  out  his  will ;  Anthony  Bledsoe  was  sufferinff 
great  pain,  and  Caty  Bledsoe  got  up  behind  him  in  the  bed| 
and  supported  him  till  the  will  was  finished.    Isaac  Bledsoe 
said  to.  Colonel  A.  Bledsoe,  Mr.  Clendening  is  ready  to  write 
your  wiP^'  how  do  you  want  your  property  disposed  of?    And 
Bledsoe  stated  to  Clendening,  that  he  wanted  to  leave  a  small 
tract  of  land  to  each  of  his  daughters,  at  the  discretion  of  his 
executors,  and  the  balance  of  his  lands  to  his  sons,  except  his 
land  on  Holston  and  in  Kentucky,  and  them  he  wished  to  be 
sold  to  raise  and  educate  his  children ;  and  the  balance  of  his 
property  to  be  equally  divided  between  all  his  children,  except 
the  four  oldest  negroes,  and  them  he  wished  to  remain  with 
his  wife  till  her  death,  and  then  to  be  equally  divided  among 
his  children.     He  shortly  after  saw  Hugh  Rogan,  a  subscribing 
witness  to  the  will,  who  lived  within  the  fort  till  1793,  and  had  a 
conversation  with  him  in  regard  to  the  will  of  Colonel  A.  Bled- 
soe; and  detailed  to  him  what  Colonel  Isaac  Bledsoe  and  wife 
Caty  had  told  him  about  the  making  of  the  will,  the  same  that 
is  above  specified,  and  that  Hugh  Rogan  then  said  it  was 
about  what  A.  Bledsoe  said  on  that  occasion,  in  substance. 
About  the  time  that  Isaac  Bledsoe  was  about  to  lay  off  the 
land  to  the  four  oldest  daughters,  witness  was  present,  to  wit, 
in  1793 ;  and  witness  asked  him  what  he  considered  would  be  a 
small  tract  of  land  under  the  will,  when  Colonel  Isaac  Bledsoe 
observed  to  him  that  less  than  320  acres  would  not  make  a 
good  plantation,  and  that  hc^  intended  to  give  his  own  daugh- 
ters 320  acres  each ;  and  th^t  he  intended  to  assign  to  his 
brother's  daughters  320  acres  of  the  best  of  the  land  out  of  the 
Ghreenfield  survey,  and  done  so.     Three  of  the  deeds,  marked 
Nos.  1,  2,3,  and  maxle  part  of  this  bill  of  exceptions,  to  wit,  to 
David  Shelby,  William  Neely,  and  James  Clendening,  who 
had  married  three  daughters,  show  the  land  out  of  the  Green- 
field tract  assigned  them.    They  immediately  took  possession 
of  the  land,  all  parties  being  well  pleased.    Clendening  died  on 
his  in  the  year  1822,  when  it  descended  to  his  children ;  I^eely 
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and  Penny  continued  in  possession  of  theirs  till  they- sold,  and 
their  assignees  yet  remain  in  possession.  Shelby  continued  in 
possession  of  his  till  his  death,  in  1822 ;  Mrs.  Sally  Shelby  sold 
it,  and  her  assignees  continue  in  possession  to  thb  day.  Each 
of  the  tracts  contains  about  400  acres. 

<<  General  Hail  further  stated,  that  the  plaintifi;  Folly  Weath- 
erhead,  married  James  Weatherhead,  he  thinks,  in  the  fall 
of  the  year  1799,  and  immediately  thereafter  took  posses- 
sion of  their  320  acres  assigned  them  out  of  the  Greenfield 
grant  She  and  husband  continued  in  possession  till  they 
sold  it  to  her  brother,  Henry  R.  Bledsoe.  Their  deed,  of 
the  19th  of  August,  1818,  is  here  exhibited,  marked  No.  5, 
as  part  of  this  bill  of  exceptions.  Shortly  afterwards  Weath- 
erhead and  wife  moved  to  MbsissippL  He  never  beard  her 
or  him  put  up  any  claim  to  any  other  portion  of  the  Green- 
field tract,  in  opposition  to  the  right  of  the  boys,  Henry  R^ 
Abraham,  and  Isaac  Bledsoe,  nor  held  any  talk  witn  her  on 
the  subject  The  balance  of  the  grant  of  the  Grreenfield  tract, 
in  January,  1801,  was  divided  among  the  boys  by  the  commis- 
sioners, as  appears  by  the  deed  here  exhibited,  marked  No.  7, 
as  part  of  this  bill  of  exceptions.  Isaac  Bledsoe  took  posses- 
sion, for  himself  and  brothers,  of  this  land,  before  •  1801 ;  he 
thinks  in  1799,  but  would  not  be  certain ;  whether  before  or 
after  the  marriage  of  plaintifi^  cannot  say;  he  thinks  the 
^ardians  of  the  boys  and  girls  rented  the  Greenfield  tract  out 
urom  1796,  till  Isaac  Bledsoe  took*  possession  himself,  but  is 
not  certain ;  that  Abraham  Bledsoe  continued  in  possession  of 
the  land  assigned  him  till  his  death,  about  1816  or  1817 ;  Hen- 
ry R.  Bledsoe  of  his  till  his  death,  in  1822 ;  Isaac  Bledsoe  of 
his  till  he  sold  to  David  Chenault,  the  defendant,  and  John 
Patterson.  The  deeds  are  here  exhibited,  all  of  which  is  ad- 
mitted; need  not  copy  them.  Since  the  year  1800,  Isaac, 
Henry  R.,  and  Abram  Bledsoe,  and  their  assigns,  have  held 
the  peaceable  and  adverse  possession  of  said  tract  of  land  de- 
vised as  aforesaid.  Previous  to  the  year  1818  there  were  ex- 
tensive clearings  and  improvements  upon  the  land  of  the  boys ; 
many  houses  erected;  and  from  that  period  to  the  present 
time  those  clearings  have  been  extended,  and  some  very  val- 
uable brick  buildings  been  erected  and  possessed  by  some' of 
the  defendants.  The  improvements  of  this  land  are  extensive, 
valuable,  and  permanent,  and  have  been  made  from  the  year 
1800  up  to  the  present  time. 

"  The  Testimony  of  General  William  Ball^  continued. 
^  The  defendants  read  the  deed  from  Nathaniel  Parker  and 
Mary  Parker,  dated  30th  January,  1796,  for  640  acres  of  land, 
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which  Bes  within  the  bounds  of  the  Greenfield  grant,  as  proved 
by  the  witness.  General  Hsdl,  "who  stated  that  we  executor  of 
Anthony  Bledsoe  made  the  deed  to  take  np  a  bond  of  An- 
thony Bledsoe  to  Hugh  Rogan.  The  defenaant  Francis  Ro- 
ffan  uves  on  the  part  of  the  Greenfield  grant  conveyed  to  his 
nither,  Hogh  Rogan,  as  aforesaid.  The  defendants  then  read 
the  bond  of  A.  Bledsoe  to  Hugh  Rogan,  dated  the  18th  of 
April,^  1783,  referred  to  in  the  testimony  of  General  Hall,  ex- 
hibit No.  8;  need  not  be  copied.  The  deed  is  referred  to,  ex- 
hibit No.  9.  The  defendants  read  the  deed  from  the  executor 
and  executrix  of  Anthony  Bledsoe,  to  wit,  Isaac  imd  Mary 
Bledsoe,  of  the  6th  of  April,  1700,  exhibit  No.  10,  to  Wil- 
liam Bowman.  General  Hall  proved  that  he  was  present 
when  this  land  was  run  out ;  that  he  saw  the  bond  of  Colonel 
Anthony  Bledsoe,  which  was  assigned  to  William  Bowmah 
for  thb  land;  and*^at  the  executor  deeded  this  land  to  Bow- 
man in  discharge  of  the  covenants  of  said  land,  and  this  land 
lies  within  the  bounds  of  the  Greenfield  grant 

"  The  defendants  read  the  grant  of  the  State  of  North  Caro- 
lina, dated  the  27th  of  June,  1793,  for  640  acres,  and  likewise 
read  the  entry  of  the  14th  of  February,  1784,  upon  which  the 
grant  was  founded,  exhibits  No.  11  and  12 ;  need  not  be  copied. 
General  Hall  proved  that  the  grant  of  Evan  Evans  lies  within 
the  bounds  of  the  Greenfield  grant  The  defendants  read  the 
deed  of  release  from  the  plaintiff,  and  Martha  Patterson,  the 
wiie  of  James  Patterson,  to  John  Patterson,  (said  Pattersons 
married  daughters  of  James  Clendening  and  Betsey  Clenden- 
ing,)  dated  the  14th  of  August,  1846.  Greneral  Hall  proved 
that  this  release  not  only  embraced  the  320  acres  assigned  the 
plaintiff,  but  likewise  335  acres  of  land,  lying  within  the  bounds 
of  the  Greenfield  grant,  which  is  not  sued  for.  A  deed  from 
Henry  R.  Bledsoe  to  John  Patterson,  Jr.  was  read,  exhibit  Noi 
14.  General  Hall  proved  that  this  was  the  tract  assigned:  to 
the  plaintiff.  The  record  of  the  County  Court  of  Sunmer  was 
read,  showing  that  the  guardiafis  of  the  girls  listed  the  320 
aores  of  the  Greenfield  grant  from  1794  till  their  maniage ;  and 
the  sons  of  Anthony  Bledsoe,  by  their  guardians,  listed  the 
balance  of  the  Greenfield  grant  for  the  boys.  General  Hall 
proved  that  the  taxes  were  paid  accordingly  as  listed.  General 
Hall  proved  that  the  plaintiff  had  some  eight  or  ten  children, 
the  oldest  about  forty-eiffht  years ;  some  four  or  five  sons-m- 
law;  and  that  she  and  faustond,  on  several  occasions^  have 
been  in  the  county  where  the  land  lay,  since  their  removal 
frc»n  the  county,  as  before  stat^  General  Hall*  proved  the 
handwriting  of  Anthony  Bledsoe  to  the  original  will;  and 
likewise  the  handwriting  of  the  three  subscribing  witnesses; 
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and  that  the  said  Rogan  and  Clendening  were  men  of  the  very 
highest  character  for  integrity  and  truth.  The  deposition  of 
Mis.  Desha,  which  is  to  be  copied  as  part  of  this  bill  of  exoep- 
tionb,  was  read  by  the  defendants. 

<<  The  plaintiff's  counsel  objected  to  that  part  of  General  Hall's 
testimony  in  which  he  details  what  he  may  have  beard  Isaac 
and  Caty  Bledsoe  and  Hagh  Rogan  say  in  relation  to  the  cir- 
cumstances that  attended  the  making  of  the  will,  on  the  ground 
that  it  was  hearsay.  Bat  the  court  allowed  it  to  go  to  the 
jury,  to  which  the  plaintiff  excepts.  The  plaintiff  objected  to 
all  the  testimony  tending  to  prove  any  thin^,  or  state  of  facts 
contrary  to  the  written  will,  or  to  show  that  any  thing  w^ 
omitted  or  inserted  in  the  will  through  mistake. 

<<  Mrs.  Reacts  Evidence. 
"  The  defendants  introduced  Mary  Read  She  proved  that 
she  was  well  acquainted  with  Colonel  Anthony  Bledsoe ;  he 
was  her  uncle.  In  the  year  1788,  her  father,  Isaac  Bledsoe, 
was  living  in  the  fort  near  Bledsoe's  Lick ;  it  was  very  trouble* 
some  times  with  the  Indians.  Colonel  Anthony  Bledsoe  ha4 
left  the  Greenfield  tract,  and  was  living  in  one  end  of  my 
father's  house.  About  midnight  of  the  20th  of  July,  178^1 
after  the  families  had  retired  to  bed,  James  Clendening  an- 
nounced that  be  had  discovered  some  Indians  near  the  houses. 
Colonel  Anthony  Bledsoe  got  up  and  went  into  the  passage 
with  Campbell,  it  being  a  clear  moonlight  night,  when  Camp- 
bell was  killed  dead,  and  Colonel  Anthony  Bledsoe  mortally 
wounded  by  a  shot  from  the  Indians,  the  ball  having  passed 
directly  through  his  body.  I  was  in  the  house  of  Isaac  Bled- 
soe, my  father,  at  the  time;  there  was  difficulty  in  getting 
light ;  at  length  Hugh  Rogan  went  to  the  kitchen  and  got  fire; 
immediately  after.  An  then  v  Bledsoe  was  shot;  he  was  drawn 
into  the  house,  having  fallen  from  the  shot;  when  the  light 
came,  bis  wound  was  examined  and  discovered  to  be  mortal; 
he  was  in  extreme  agony;  no  mortal  could  have  suffered  more; 
his  intestines  were  shot  and  torn  ;  and  what  is  called  his  caul 
fat  came  out  to  a  considerable  length ;  he  continued  to  suffer 
immensely  till  his  death,  which  occurred  about  sun  up  next 
morning ;  there  was  great  confusion  in  the  room,  great  lamen- 
tation and  grier  among  the  family,  and  those  present ;  with  all, 
a  moments^  attack  was  expected  from  the  Indians  till  day. 
Shortly  after  the  light  came,  Anthony  Bledsoe  asked  my 
mother,  Caty  Bledsoe,  what  she  thought  of  bis  case.  She 
told  him  he  must  inevitably  die,  and  that  he  ought  to  make 
preparation  for  another  world;  be' seemed  to  have  a  great  deal 
of  concern  about  that ;  after  a  little,  my  mother^  suggested  to 
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him  that  four  of  his  oldest  children  were  girls,  and  if  he  died 
without  a  will  his  girls  would  get  none  of  his  lands,  and  the 
chief  of  his  estate  consisted  in  lands ;  and  suggested  the  idea 
of  his  making  a  will,  in  order  to  make  some  provision  for  his 
daughters ;  he  seemed  to  hesitate,  and  said  he  did  not  know 
who  they  would  marry,  but  said  in  the  presence  of  my  father 
and  mother,'  and  others,  that,  if  they  would  have  it  wrote,  he 
would  make  a  wii 

"  I  distinctly  recollect,  that  he  said  that  he  wanted  his  Ken- 
tucky and  Holston  land  sold,  and  the  proceeds  applied  to  the 
education  of  his  children;  that  he  wanted  a  small  tract  of  land 
given  to  his  daughters,  at  the  discretion  of  his  executors ;  the 
balance  of  his  lands  to  be  equally  divided  among  his  sons ; 
that  the  four  oldest  negroes  to  be  kept  by  his  wife  during  her 
life,  and  the  balance  of  the  property  to  be  equally  divided 
among  all  his  children.  James  Clendening  approached  a  table 
near  where  he  lay,  and  commenced  writing  the  will  I  did 
not  hear  what  he  said  when  the  will  was  writing,  if  he  said 
any  thing.  I  was  present  all  the  time,  from  the  time  the  will 
was  first  suggested  to  him  to  the  time  of  his  signing  his  will ; 
heard  him  make  no  other  disposition  of  his  estate,  but  that 
which  is  detailed  above.  My  mother  got  behind  Anthony 
Bledsoe,  and  held  him  up  with  her  knees;  he  talked  but  little, 
was  in  extreme  agony  all  the  time ;  when  he  talked,  he  talked 
sensibly  up  to  his  death.  I  do  not  know  whether  the  will  was 
read  over  to  him  or  not;  he  signed  his  name  to  it  My  fsither, 
Isaac  Bledsoe,  was  standing  by  him  when  my  mother  sug- 

Sested  to  him  the  propriety  of  making  the  will ;  was  present 
uring  the  whole  time  of  the  writing  of  the  will,  and  was  over 
him  when  he  died.  I  was  about  ten  years  of  age  at  that  time ; 
the  occurrences  of  that  night  made  a  deep  and  lasting  impres- 
sion on  mvmind;  I  recollect  what  was  said  and  done  more 
dbtinctly  than  transactions  of  late  date,  and  this  has  been  im- 

Jressed  upon  my  mind  by  conversations  with  others  since, 
ames  Clendening,  the  drawer  of  the  will,  shortly  afterwards 
married. one  of  the  daughters  of  Colonel  Anthony  Bledsoe;  he 
and  Hugh  Rogan  resided  in  my  father's  fort  some  four  or  five 
years  afterwaras ;  my  father  was  appointed  an  executor  with 
the  widow,  previous  to  his  being  killed  by  the  Indians;  in  1793, 
pursuant  to  the  request  and  will  of  my  uncle,  he  assi^ed  to 
David  Shelby,  who  had  married  Sally,  the  oldest  daughter,  a 
small  tract  of  land,  the  boundaries  of  which  contain  about  four 
hundred  acres,  as  appears  by  the  deed ;  the  other  three  daugh- 
ters, to  wit,  Betsy,  who  married  James  Clendening,  Rachel, 
who  had  married  William  Neely,  Susan,  who  had  married 
William  Penny,  received  and  had  assigned  to  them  their  por- 
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tions,  as  appears  by  their  respective  deeds  signed  by  the  ex« 
ecutors  in  the  year  1793,  containing;  400  acres  of  land,  all  of 
which  was  taken  out  of  the  Greenfield  survey,  covered  by  the 
grant  of  1787,  exhibited  by  the  plaintiff  in  the  cause.  In  addi- 
tion  to  these  four  children.  Colonel  Anthony  Bledsoe  at  his 
death  had  the  following:  Thomas  and  Anthony,  both  of  whom, 
under  age,  were  killed  by  the  Indians  in  the  vear  1794,  An- 
thony in  April,  and  Thomas  in  October,  1794;  Isaac,  PoUy, 
Abram,  Henry,  and  Prudence,  who  was  born  after  the  death 
of  her  father,  being  eleven  in  number.  David  Shelby,  James 
Clendening,  William  Neely,  William  Penny,  Joseph  Sewell, 
and  James  Weatherhead  aU  married  daughters  of  Colonel  An- 
thony Bledsoe,  and  were  smart  business  men,  and  some  of 
them  married  fitty  or  sixty  years  ago.  James  Weatherhead 
married  the  plaintiff,  Polly,  she  thinks  in  the  fall  of  1799,  and 
the  next  vear  took  possession  of  the  320  acres  laid  off  to  her 
out  of  the  Greenfield  tract,  and  continued  in  possession  for 
many  years,  till  they  sold  to  Henry  R.  Bledsoe,  her  brother,  as 
appears  by  their  deed  of  the,  19th  of  August,  1818,  which  is 
exhibited,  marked  No.  5.  Sewell  and  his  wife  Prudence  got  a 
like  portion  of  land  assigned  them,  from  the  southeast  comer 
of  the  grant;  all  of  wmch  portions  they  possessed  and  en« 
joyed  tin  they  were  all  sold,  except  ClendeninK's  lot,  which  de- 
scended to  his  heirs.  Clendening  died  in  182S;  Isaac  Bledsoe 
took  possession  of  the  balance  of  the  Greenfield  tract  for  him- 
self  and  brothers  about  the  year  1800,  she  is  not  positive 
whether  it  was  before  or  after,  and  that  portion  was  divided 
between  them,  as  appears  by  the  report  of  the  commissioners 
in  1801. 

^Parker's  Evidence. 

"  Nathaniel  Parker,  a  witness  for  defendants,  proved  that  he 
has  always  resided  near  the  Greenfield  tract  of  land  since  the 
year  1796.  That  Isaac,  Henry  R.,  and  Abram  Bledsoe,  and 
the  defendants  claiming  under  them,  have  had  the  possession 
of  the  lands  sued  for  since  the  year  1799  or  1800,  cultivating 
and  improvingthe  lands,  building  houses,  &c.,  since  that  period. 
That  James  Weatherhead  married  the  plaintiff  in  the  fall  of 
1799.  That  they  took  possession  of  the  320  acres  of  land 
assigned  the  plaintiff,  he  thinks  in  the  year  1800;  that  they 
were  dose  neighbors  of  his ;  was  intimate  with  them ;  James 
Weatherhead  worked  on  his  house ;  Penny,  who  married  a 
daughter  of  Colonel  Anthony  Bledsoe,  was  his  brother-in-law; 
he  was  well  acqainted  with  Joseph  Sewell,  James  Clendening, 
David  Shelby,  and  William  Neely,  who  married  likewise 
daughters.    They  were  all  smart  men.  ,  Weatherhead  was  an 


DECEMBER   TERM,   1850.  841 

WeatherheAd*»  Lessee  v.  BaskerTille  et  al     • 

acting  justice  of  the  peace  for  Sumner  County  for  many  years; 
David  Shelby  was  the  guardian  of  Polly  Bledsoe,  the  plaintifl^ 
and  was  the  clerk  of  the  County  Court  of  Sumner  for  some 
thirty  years,  and  pursued  his  own  interest  closely.  That  dur- 
ing all  this  intercourse  and  acquaintance,  he  never  heard  any 
claim  on  their  part  upon  any  portion  of  the  Chreenfield  tract  as* 
signed  the  boys. 

"  Carres  Evidence. 

^  John  Carr,  a  witness  for  defendants,  proved  the  sane  facts 
in  substance  proved  by  Nathaniel  Parker. 

"  It  was  proved  by  competent  testimony,  which  the  plaintiff 
does  not  require  to  be  copied  into  this  bill  of  exceptions,  that  a 
division  was  made  of  the  residue  of  the  Greenfield  survey  after 
taking  out  the  shares  assigned  the  daughters,  the  land  conveyed 
to  Rogan  and  Bowman,  and  the  land  covered  by  the  Eyan 
Evans  grant,  between  the  three  remaining  sons  of  Anthony 
Bledsoe,  by  partition  in  a  court  of  record,  and  that  possession 
was  continued  under  this  division,  and  the  deeds  made  under 
it,  till  the  bringing  of  this  suit,  there  being  a  iieralar  chain  of 
title  from  said  partition,  which  was  made  in  ISOl. 

^'  It  was  further  proved,  that  possession  had  been  taken  by 
said  sons  jointly  in  the  year  1800,  adversely.  The  plaintiff 
and  her  busbana  having  in  that  year  also  taken  possession  of 
the  320  acres  laid  off  to  them  by  the  commissioners,  no  written 
evidence  of  which  was  adduced. 

«  McOavock  and  Hickman^ s  Evidence. 

<<  It  was  proved  by  Jacob  McGavock  and  Thomas^  Hickman, 
that  the  records  of  the  District  Court  of  Mero  District  on  the 
equity  side  thereof  were  burned  and  destroyed  in  the  year 
1796 ;  and  it  appeared  by  competent  proof,  that  this  was  the 
court  having  jurisdiction  of  the  partition  and  division  of  estates 
and  other  matters  in  equity  in  the  county  of  Sumner,  where 
the  land  in  controversy  lies,  from  the  time  of  the  making  of  the 
will  to  the  date  of  the  destruction  aforesaid. 

**  It  is  admitted  that  the  land  in  controversy  exceeded  th» 
sum  or  value  of  two  thousand  dollars. 

**  Chatffe  of  Court. 
**  Whereupon  the  court  charged  the  jury  as  follows :  — 
^  We  are  first  of  opinion,  that  parol  evidence  may  be  heard 
to  the  following  extent,  in  reference  to  the  devises  m  the  will 
of  Anthony  Bl^soe :  The  clause,  *  to  eaeh  of  my  daughters  a 
small  trapt  of  land,'  we  regard  as  directly  conflicting  with  the 
olausci  *my  lands  and  slaves  to  be  equally  divided  amoxigst 
29^ 
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my  children.'  It  is  contended  by  the  plaintiflb,  that  by  these 
devises  the  daughters  not  only  take  equally  with  the  sons  the 
lands  of  the  testator,  but  that  an  additional  small  tract  is  also 
given  to  each  daughter.  From  the  then  state  of  the  law  of 
descents,  which  excluded  the  daughters,  and  from  the  number 
and  circumstances  of  the  testator's  family  and  estates,  we  think 
this  consiruction  of  the  conflicting  clauses  cannot  be  adopted ; 
but  that  the  clause  which  gives  to  each  of  the  daughters  a 
small  tract  of  land  must  be  regarded  as  unmeaning  and  use« 
less.  That  it  stands  in  conflict  with  an  equal  division  is  un- 
deniable. The  question  then  is,  whether  this  inconsistent  on 
the  face  of  the  wUl  authorizes  proof  extrinsic  of  the  recorded  pa- 
per, to  show  that  it  was  the  intention  and  will  of  Colonel  Bled- 
soe to  give  the  daughters  each  a  small  tract  of  land  only,  and 
not  an  equal  share,  as  contended  by  the  defendants.  The  dis- 
tinct question  for  the  jury  to  try  is,  whether  Anthony  Bledsoe's 
will  was,  that  his  daughters  should  each  have  a  small  tract  of 
land  and  no  more.  To  find  this  to  be  the  true  will,  the  jury 
must  find  that  the  clause,  *  my  lands  to  be  equally  divided 
amongst  my  children,'  was  not  Anthony  Bledsoe's  will,  but 
inserted  without  his  instruction  or  knowledge,  and  contrary  to 
his  intention,  wish,  and  will. 

^  A  paper  writing,  purporting  to  be  a  man's  will  or  deed,  exe- 
cuted and  proved  according  to  the  forms  of  law,  shall  always 
be  deemed  such,  unless  positive  proof  of  the  contrary  is  made 
out  clearly.  In  the  case  of  a  devise,  it  must  be  shown  that 
the  testator's  will  and  intention  was  diflerent  at  the  time  of 
making  the  instrument,  and  that  that  will  and  intention  was 
not  embodied  in  the  writing,  either  by  fraud  or  mistake  at  the 
time;  or,  in  other  words,  that  that  which  he  positively  willed 
was  wrongfully  set  down,  either  designedly,  which  would  be 
fraud,  or  not  designedly,  which  would  constitute  mistake;  but 
both  standing  upon  the  same  principle  in  law  and  in  fact,  in 
«n  issue  of  devastavit  vel  non ;  and  on  these  principles  the  jury 
will  proceed  to  consid^  the  case. 

<*  The  witnesses  state  thtft  Colonel  Bledsoe  was  shot  in  July, 
1788,  on  the  premises  in  dispute,  where  hb  family  resided,  and 
where  his  wile  and  children  continued  to  reside  for  many  years 
thereafter ;  that  he  was  shot  by  the  Indians  through  the  centre 
of  the  body,  and  his  bowels  torn  to  pieces.  He  was  in  his  own 
fort,  between  two  lo^-houses,  in  a  passage,  where  he  received 
the  mortal  wound  and  fell,  another  (his  servant)  being  killed  at 
the  same  fire;  that  he  was  carried  into  one  of  the  houses. 
This  was  about  midnight,  and  he  died  after  daylight  next 
morning,  being  in  extreme  pain,  and  writhing  much  all  the 
time  alter  he  received  the  mortal  wound  up  to  the  time  When 
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he  died*  Baring  this  time  Isaac  Bledsoe,  and  especially  the 
wiie  of  Isaac,  proposed  to  their  dying  brother  to  inake  a  will ; 
the  main  intention  of  which  was,  to  make  a  provision  for  his 
daughters  out  of  his  lands,  they  being  cut  off  by  the  statute  of 
descents.  That  at  the  time  there  was  extreme  distress  in  the 
house;  various  women,  children,  and  men  in  it,  and  much 
confusion ;  that  James  Clendening  (who  was  in  the  fort  with 
many  others)  was  sent  for  (he  being  on  guard)  to  write  the 
will,  and  did  so,  at  the  bedsiae  of  the  wounded  testator ;  that 
the  will  was  executed  before  davlight.  These  facts  we  under- 
stand to  be  undisputed ;  but  wheUier  they  are  or  are  not  cor- 
rectly stated  the  jury  will  judge,  bur  object  being  to  state  only 
such  an  outline  of  the  facts  as  to  make  the  charge  to  the  jury 
intelligible,  as  re^surds  the  application  of  the  fules  of  evidence 
to  the  case  submitted  to  the  jury.  They  wi&  take  into  consid- 
eration  the  situation  of  the  testator,  and  all  the  circumstances 
that  surrounded  him,  at  the  time  he  was  making  his  will,  that 
is,  during  the  time  that  Clendening  was  writing  it,  all  that  was 
said  to  him  after  he  was  shot  and  before  Clendening  commenced 
writing  the  will,  and  all  that  the  testator  said  and  did  during 
these  times,  and  all  that  was  said  to  him  after  Clendening  com* 
menced  writing  the  will  and  before  it  was  completed,  in  regard 
to  its  contents.  The  jury  will  next  consider  the  conjoint  acts 
of  PoUv  Weatherhead  and  her  husband,  and  the  acts  of  all  the 
other  devisees  of  Anthony  Bledsoe,  in  instances  where  the 
whole  of  the  devisees  (including  scud  Polly  and  her  husband) 
ate  concerned  in  diviaing  the  estate  of  the  said  testator,  and 
see  how  far  they  mutually  recognized  the  true  will  to  be,  that 
(each  of  the  daughters  should  have  a  small  tract  of  land,  but 
not  an  equd  division  by  the  partition  they  actually  did  medce 
amongst  each  other ;  and  especially  how  far  ^olly  concurred 
in  these  acts  of  partition,  and  in  a  mutual  occupation  of  the 
lands  each  devisee  took.  These  acts  are  evidence  that  is 
strengthened  by  the  lapse  of  time,  and  of  long  acquiescence  on 
the  part  of  PoUy,  if  the  acts  of  partition  were  accompanied  by 
long  adverse  possession,  each  devisee  holding  adversely,  and 
for  her  or  himself,  the  parcel  of  land  partitioned  to  him  or  her, 
say  for  thirty  or  forty  years,  under  the  partition. 

"  If  the  jury  findurom  the  evidence  that  the  will  of  the  testa- 
tor was,  that  each  of  the  daughters  should  have  a  small  tract 
of  land  €md  no  more,  and  find  that  PoUy  had  partitioned  to 
her  the  320  acres,  out  of  th6  south  side  of  the  Greenfield  tract, 
as  such  small  tract,  then  she  has  no  right  to  recover  in  this 
action. 

^  And  as  to  the  fact  of  a  legal  and  binding  partition  among 
the  devisees  of  Anthony  Bledsoe,  we  think,  and  so  instruct  the. 
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jury,  that,  if  they  believe  the  facts  given  in  evidence,  then  they 
would  be  authorized  to  presume  that  a  legal  partition  had  been 
made,  the  evidences  of  which  had  been  losit  by  the  accidents  of 
time,  and  that  Polly  Weatherhead  had  legally  received  her 
share  of  the  lands  of  the  testator.  In  regard  to  the  statute  of 
limitations,  the  jury  is  instructed  that,  if  Polly  Weatherhead|  , 
by  her  guardian,  had  a  joint  possession  of  the  land  in  dispute 
with  her  brothers,  all  claiming  as  tenants  in  common,  and  that 
such  joint  possession  continued  up  to  the  time  of  PoUy's  mar- 
riage with  James  Weatherheacj,  then  the  act  of  limitation  has 
not  barred  her  right  of  recovery,  if  she  sued  within  three  years 
after  her  husband's  death. 

<^  The  jury  is  further  instructed,  that,  if  they  find  for  the  plain- 
tiff, they  must  find  Tor  one  eleventh  part  of  so  much  of  the  land 
sued  for  as  was  partitioned  to  the  brothers  of  Mrs.  Weather- 
head,  unless  the  plaintiff  has  relinquished  her  right  to  some 
part  of  the  same. 

"  In  regard  to  that  part  of  General  Hall's  evidence  where  he 
deposed  as  to  what  Isaac  Bledsoe  and  his  wife  told  him  respect- 
ing the  intention  of  the  testator,  and  which  statements  of  Isaac 
Bledsoe  and  his  \^fe  General  Hall  repeated  to  Hugh  Rogan,  the 
subscribing  witness  to  the  will,  and  who  (with  Thomas  Murray, 
another  subscribing  witness)  proved  the  will  in  the  ordinary 
form  in  1788,  and  which  statement  was  affirmed  by  Rogan  to 
be  substantially  accurate,  the  jury  will  consider  the  evidence  as 
intended  only  to  impair  the  proof  of  Rogan  in  so  far  as  the  al- 
leged mistake  in  the  will  is  assumed  to  exist ;  but  Genersd  Hall's 
evidence  being  competent,  the  jury  may  ascertain  how  far  it 
comes  in  support  of  Mrs.  Read's  statement,  and  the  acts  of  the 
plaintiff  and  her  husband,  in  affirmance  of  the  mistake  alleged 
to  have  been  made  by  Clendening  in  drawing  the  will,  if  such 
acts  there  be.  To  which  charge,  the  plaintiff,  by  her  counseli 
excepted. 

"The  jury  then  rendered  a  verdict  for  the  defendants;  and 
the  plaintiff  then  moved  the  court  for  a  new  trial,  which  was 
refused.  To  all  which  decisions  of  the  court,  in  the  admissions 
of  the  evidence  excepted  to,  and  the  charge  of  the  court  to 
the  jury,  and  the  refusing  a  new  trial,  the  plaintiff  excepts,  and 
prays  his  bill  of  exceptions  to  be  signed,  sealed,  and  made  a 
part  of  the  record,  which  is  done  accordingly. 

"J.  Catron, 
M.  W.  Brown.^ 

Upon  this  biU  of  exceptions  the  case  came  up  to  this  court 
It  was  argued  by  Mr.  Meigs^  for  the  plaintiff  in  errory  and 
Mr,  Fogg^  for  the  defendants  in  error. 
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3Br.  MeigSf  for  the  pkdntiff  in  error. 

^e  lessor  of  the  plaintiff  Polly  Weatherhead,  being  one  of 
the  children  of  Anthony  Bledsoe,  the  patentee  of  the  land  in 
dispute,  claims  title  to  an  undivided  eleventh  part  of  it,  under 
his  will,  whieh  is  in  the  following  words :  — 

^  In  the  name  of  God,  amen.  Being  near  to  death,  I  m^e 
my  will  as  follows : 

^  1.  I  desire  my  lands  in  Kentucky  to  be  sold;  likewise  my 
lands  on  Holston,  at  the  discretion  of  my  executors. 

^  2.  My  children  to  be  educated  in  the  best  manner  my  es- 
tate will  permit 

^  3.  My  estate  to  be  equally  divided  among  my  children. 

^4  To  each  of  my  daughters  a  small  tract  of  land. 

^5.  My  wife  to  keep  possession  of  the  four  oldest  negroes 
for  the  maintenance  of  the  family. 

^  6.  My  lands  and  slaves  to  be  equally  divided  amongst  my 
children. 

^  7.  I  appoint  my  brother  Isaac  Bledsoe  and  Colonel  Daniel 
Smith  executors,  with  my  wife,  Mary  Bledsoe,  executrix. 

^  8.  At  the  decease  of  my  VTife,  the  four  above  negroes  to  be 
equally  divided  amongst  my  children.'* 

The  defendants  repel  her  claim  by  alleging  that  the  word 
ckUdren^  in  the  third  and  sixth  clauses  of  the  will,  was  in* 
serted  instead  of  the  word  sons^  by  the  mistake  of  the  draughts- 
man.   And  out  of  this  the  first  question  arises,  viz. :  — 

1.  Whether  parol  evidence  is  admissible  to  prove  the  ^rror  of 
the  draughtsman,  and  to  correct  i1^  either  by  inserting  the 
word  sans  instead  of  the  word  childrefiy  or  by  striking  out  the 
dauses  in  which  the  word  children  is  inserted;  in  which  case 
the  lands  i^ould  pass  to  the  sons  by  the  then  law  of  descents 
in  Tennessee. 

For  the  lessor  of  the  plaintiff,  we  indst  that  this  evidence 
was  erroneously  admittea  by  the  Circuit  Court  And  in  sup-  > 
port  of  this  position,  out  of  the  numberless  cases  in  the  books, 
we  shall  cite  only  three,  one  of  them  having  the  merit  of  being 
directly  in  point;  namely,  Weatherhead  v.  Sewell,  9  Hum- 
phreys, 272,  303,  decided. by  the  Supreme  Court  of  Tennessee, 
at  Bteember  term,  1848,  upon  this  very  will ;  and  the  other 
two,  Newburgh  v.  Newbui^h,  5  Madd.  364,  and  Miller  v. 
Travers,  8  Bingh.  244,  both  being  closely  analogous  to  our 
case.  For  a  classification  of  all  the  cases,  see  Wigram  on 
Wills,  a  treatise  approved  by  the  highest  authority  in  England ; 
Doe  d.  Gord  v.  Needs,  2  Mees.  &  Welp.  129;  1  Spencers  Eq. 
654;  Sugden  on  Property,  ch.  2,  §  1,  arts.  4, 6, 9, 17 ;  and  Amer- 
ica, 1  GnfeenleaTs  Ev.  §§  287,  291,  and  notes. 

Besides  admitting  the  testimony  of  witnesses  to  alter  the 
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Will,  the  Circuit  Court  charged  the  jury  to  consider  the  con- 
joint acts  of  the  plaintiff  ana  her  husband,  and  the  acts  of  the 
other  children,  in  instances  where  they  all  concurred  in  dlvid« 
ing  the  estate ;  and,  from  the  partition  they  actually  did  make 
anaongst  each  other,  see,  — 

Ist  How  far  they  mutually  recognized  the  true  will  to  be, 
that  each  of  the  daughters  should  have  a  small  tract  of  land, 
but  not  an  equal  division ;  and 

2d.  Especially,  how  far  the  plaintiff  concurred  in  these  acts 
of  partition,  and  in  the  mutual  occupation  of  the  lands  each 
devisee  took. 

The  jury  were  then  told,  that  these  acts  of  the  plaintiff  in 
recognition  of  the  partition  actually  made,  and  of  concurrence 
and  long  acquiescence  therein,  and  in  the  possession  held  ac- 
cordingly, were  evidence  strengthened  by  lapse  of  time,  that 
the  will  was,  that  each  of  the  daughters  should  have  a  small 
tract  of  land. 

This  is  but  to  say,  that  we  are  to  learn  what  a  will  is,  not 
from  the  face  of  it,  but  by  the  glosses  put  upon  it  by  contem- 
poraries, and  that  we  may  gather  those  glosses  from  circum- 
stantial evidence,  as  well  as  from  the  direct  swearing  of  wit- 
nesses. 

2.  The  court  next  instructed  the  jury,  that,  if  they  believed 
the  facts  given  in  evidence,  then  they  would  be  authorized  to 
presume  that  a  legal  partition  had  been  made,  the  evidence  o^ 
which  had  been  lost  by  the  accidents  of  time ;  by  which  parti- 
tion the  plaintiff  legally  received  her  sharp  of  the  testator's  land. 

Here  1  take  the  meaning  of  the  court  to  be,  that,  supposing 
the  will  to  give  her  one  eleventh  part  of  the  land,  the  juiy  may 
presume,  from  the  facts  in  evidence,  that  a  partitipn  was  le- 
gally made,  assigning  the  plaintiff  such  part 

Be  it  so,  for  the  sake  of  argument ;  then  the  defendants  are 
in  the  adverse  possession  of  her  share  in  severalty,  and  are  not 
tenants  in  common  with  her;  and  unless  they  are  protected  by 
the  statute  of  limitations,  or  by  lapse  of  time,  she  must  re- 
cover. 

But  fhey  are  not  protected  by  the  statute  of  limitations,  De- 
cause  the  evidence  shows  that  the  adverse  possession  did  not 
commence  till  after  her  marriag<e,  she  and  her'  brothers  having 
held  in  common  till  that  event 

Are  they  protected  by  lapse  of  time  ?  They  are,  if  convey- 
ances can  be  presumed  from  her  to  the  defendants. 

<'  But  no  case  can  be  put  in  which  such  a  presumption  baa 
been  made,  except  where  a  title  has  been  shown  by  the  party 
who  calls  for  the  presumption,  good  in  substance,  but  wanting 
some  collateral  matter  necessary  to  make  it  complete  in  point 
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of  forriL    la' such  cases,  when  the  possession  is  shown  to  have 
been  consistent  with  the  existence  of  the  fact  directed  to  be* 
presumed)  and  in  such  .cases  only,  has  it  ever  been  allowed'' 
Per  Tindal,  C.  J.,  in  Doe  d.  Hammond  v.  Ck>oke,  6  Bingham, 
174;  1  Greenleaf 's  Ev.  §  46. 

In  Doe  d.  Fenwick-  v.  Reed,  5  Barnwell  and  Alderson,  232, 
it  appeared  that,  in  1752,  an  ancestor  of  the  defendant  had 
been  put  in  possession  of  tl^e  land  in  question  as  a  creditor 
under  a  iudgment  against  the  then  owner,  which  possession 
continued  in  the  defendant  and  his  family  down  to  the  time 
of  trial,  in  1821,  being  sixty-nine  years.  It  appeared  also  that 
the  title-deeds,  which,  however,  also  related  to  other  lands,  had 
Continued  in  the  possession  of  the  plaintifPs  family,  and  that 
moduses  had  been  paid  by  them  for  several  estates,  including 
some  of  the  property  in  question. 

Oh  this  evidence,  Bayley,  J.  told  the  jury,  that  the  real  ques- 
tion for  them  to  consider  was,  whether  they  believed  tha(  a 
conveyance  to  the  defendant,  or  those  under  whom  he  claimed, 
had  actually  taken  place ;  observing  that  the  loss  of  a  deed 
was  less  likely  to  take  place  than  of  a  grant  of  a  right  of  way; 
and  that,  during  a  portion  of  the  period  of  the  possession,  two 
of  the  parties  under  whom  the  plaintiff  claimed  being  mar- 
md,  no  conveyance  could  have  been  made  without  levying  a 
fine,  which,  being  of  record,  might  have  been  produced  if  it  had 
existed. 

The  jury  having  found  for  the  plaintiff,  on  motion  for  a  new 
trial,  the  whole  Court  of  Queen's  Bench  concurred  in  refusing 
the  rule.     Abbott,  C.  J.,  in  deliverinf  the  judgment,  said:  — 

"  I  am  clearly  of  opinion,  that  the  direction  was  according 
)o'4aw.  In  cases  where  the  original  possession  cannot  be  ac- 
counted for,  and  would  be  unlawful,  unless  there  had  been  a 
grant,  the  rule  may,  perhaps,  be  diflTerent.  Here  the  original 
possession  is  accounted  for,  and  is  consistent  with  the  fact  of 
there  having  been  no  conveyance. 

"  It  may,  indeed,  have  continued  longer  than  is  consistent 
with  the  original  condition;  but  it  was  surely  a  question  for 
the  jury  to  say  whether  that  continuance  was  to  be  attributed 
to  a  want  of  care  and  attention  on  the  part  of  the  family  un- 
der whom  the  plaintiff  claims,  or  to  the  fact  of  there  having 
been  a  conveyance  of  the  estate.  As  the  defendant's  ancestor 
bad  originally  a  lawful  possession,  I  think  it  was  incumbent 
on  him  to  give  stronger  evidence  to  warrant  the  jury  in  com- 
ing to  a  conclusion  that  there,  had  been  a  conveyance. 

**  As  to  the  judge's  observations  respecting  the  fine,  I  think 
he  might  properly  tell  the  jury,  that,  under  the  circonistances, 
they  would  probably  find  a  fi'ne. 
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^  In  my  opinion,  presumption  of  mints  and  conveyances  has 
akeady  gone  too  great  lengths,  and  I  am  not  disposed  to  ex- 
tend it  further.** 

Again,  in  the  case  of  Doe  d.  Howson  v.  Waterton,  3  Bam. 
&  ^d.  149,  where  copyhold  premises  were  surrendered  to  a 
charitable  use  in  1743,  but  it  did  not  appear  that  the  provisions 
of  9  Qeo.  XL  c.  36,  with  respect  to  the  enrolment  of  conveyances 
to  charitable  uses,  had  been  complied  with,  it  was  held,  in  1819, 
that  is,  after  the  lapse  of  seveniy-six  years,  that  the  existence 
of  a  bargain  and  sale,  and  enrmment  under  the  statute,  could 
not  be  presumed  from  the  possession  since  1743.  Lord  Ten- 
terden,  C.  J.,  there  says :  — 

^  It  is  said,  in  this  case,  that  the  court  may  presume,  if  ne- 
cessary, that  a  bargain  and  sale  and  enrolment  have  been  made. 
But  no  instance  can  be  found  where  the  courts  have  presumed 
that  an  enrolment  had  been  made.  I  am  of  opinion,  that  no 
piesumption  ought  to  be  made." 

And  Bayley,  J.,  adds :  ^  As  to  presuming  an  enrolment,  if  it 
bad  appeared  that  the  rolls  of  Chancery  had  been  searched,  and 
a  chasm  had  been  discovered  about  the  period  of  the  surrender, 
it  might  have  been-  sufficient  At  present  there  is  no  evidence 
upon  which  such  presumption  can  be  founded." 

Now  for  the  application  of  these  cases.  According  to  C.  J. 
Tindal's  rule,  no  partition  can  be  presumed  in  this  case,  be- 
cause the  defendants  have  not  shown  ^  a  titie  good  in  sub- 
stance, but  wanting-spme  collateral  matter  necessary  to  make 
it  complete  in  point  of  form."  The  titie  shown  by  them  is 
good  in  substance  and  form,  being  conveyances  from  the  plain- 
.tiff's  brothers.  If  the  defendants  had  shown  a  good  deed  in 
substance  from  plaintiff's  husband,  signed  by  her,  but  wanting 
privy  examination,  or  words  of  grant  or  release  on  her  part,  as 
m  Melvin  v.  The  Proprietors  of  the  Locks  and  Canals  on  Mer- 
rimack Biv^,  17  Pick.  255,  262;  this  collateral  matter,  necessa- 
r^-io  make  the  deed  complete  in  point  of  form,  might  have 
been  supplied  by  presumption.  Had  the  defendants  produced 
such  a  substantially  good,  but  formally  defective  deed,  their 
possession  would  have  been  consistent  with  the  existence  of 
the  fact  to  be  presumed,  and  then  the  presumption  is  allowable, 
according  to  the  other  branch  of  C.  J.  Tindal's  rule. 

Further :  A  partition  in  Tennessee  may  be  made  by  mutual 
conveyances  where  the  parties  are  adult  "^and  can  agree,  or 
where  they  are  minors  ojr  cannot  agree,  by  bill  in  chancenr,  or 
by  the  summary  method  prescribed  by  the  act  of  1787,  c  17. 

Supposing  the  first  method  to  have  been  adopted  in  this 
case,  the  execution  of  the  deed  by  the  husband  must  have  been 
proved  by  two  witnesses,  or  acknowledged  by  him  befpre  the 
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CSounty  or  Circuit  Court  of  Sumner  County,  and  acknowledged 
by  the  plaintiff  on  privy  examination  by  the  court,  and  minutes 
oi  the  probate  or  acknowledgment  and  privy  examination  en- 
tered on  the  record,  a  certificate  of  this  indorsed  on  the  deed 
by  the  clerk,  and  then  the  whole  recorded  in  the  regbtry  of 
deeds  for  the  county. 

Are  we  to  presume,  in  the  absence  of  evidence,  that  seai^h 
has  been  made  in  vain  for  traces  of  these  records ;  that  no  such 
records  exist ;  and  supply  the  whole,  at  a  blow,  by  a  presump- 
tion ?  If  so,  what  ought  the  instruction  to  the  jury  to  have 
been  ?  According  to  the  case  of  Doe  d.  Fenwick  r.  Beed,  the 
court  should  have  said  to  the  jury :  — 

"  The  real  question  for  you  to  consider  is,  whether  you  be- 
lieve that  a  partition,  by  mutual  deeds  between  th&  devisees, 
actually  did  take  place ;  and,  as  this  could  not  be  without  rec- 
ord of  the  proof,  or  acknowleidgment  of  the  deed  and  privy  ex* 
amination  of  the  wife,  some  traces  of  which  records  .probably 
exists  you  should  not  presume  the  deed  in  ^he  absence  of  evi- 
dence that  such  traces  are  not  to  be  found.  And  the  court  is 
of  this  opinion,  because  the  original  possession  of  the  defend- 
ants can  be  accounted  for  in  this  case  without  making  the  pre- 
sumption in  question,  and  was  lawful,  though  no  such  partition 
was  made." 

If  a  partition  by  mutual  conveyances  ought  not  to  be  pre- 
sumed in  such  circumstances,  much  less  ought  a  partition  by 
bill  in  equity',  or  by  the  summary  prqceedinff  prescribed  by  the 
statute  to  be  presumed.  .  In  the  absence  of  the  evidence  of  a 
search,  without  success,  for  any  of  those  records,  it  is  impossi- 
ble to  presume  them.  3  Barn.  &  Aid.  149 ;  Best  en  Presump- 
tions of  Law  and  Fact,  §§  39,  40,  in  37  Law  Lib.  47,  49. 

But  in  this  case  the  adverse  possession  commenced  after  the 
plaintiff's  coverture.  Now,  in  McCorry  v.  King^s  Heirs,  3 
Humphreys,  267,  278,  it  appeared  that  George  Gillespie,  the 
gmntee  of  the  lands  in  question,  on  the  14th  of  December, 
1793,  devised  in  his  will  as  follows :  "  I  give  and  bequeathe  to 
my  well-beloved  daughter,  Jane  Gillespie,  her  heirs  and  assigns 
for  ever,  the  tract  of  land  I  bought  of  James  and  Charles 
McCartney,  lying  in  Green  County."  After  the  death  of  the 
devisor,  Jane,  the  devisee,  married  Willifitro  King,  by  whom 
she  had  children,  the  lessors  of  the  plaintiff.  In  1803  King, 
without  his  wife  in  any  manner  joinine  him  therein,  conveyed 
to  Hayworth  the  land  sued  for.  In  18W  Hayworth  conveyed 
to  Copeland,  and  he  in  1809  to  McCorry,  the  defendant  Jane 
King,  the  devisee,  d\ed  in  January,  lB28,  and  William  King, 
her  husband,  in  October,  1835,  and  on  the  4th  of  February, 
1^7,  the  children  of  Jai^e  and  William  King  commenced  aa 
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ejectment  against  McConry  to  recover  the  lands  which  he  had 
possessed  under  the  deed  made  by  their  father  for  tbirty-fonr 
years.     Upon  this  state  of  facts  the  conrt  say :  — 

''It  is  insisted  that  the'jary  should  have  been  instructed 
that  they  might  presume,  from  the  length  of  possession  in  this 
case,  that  the  wife  had  properly  conveyed;  that  her  ances- 
tor, .the  testator,  had  made  a  deed,  or  the  State  issued  an 
older  grant  to  the  defendant,  or  to  those  under  whom  he 
claims.  We  ate  of  opinion,  that  the  -judge  of  the  Circuit 
Court,  presiding  at  the  trial,  very  properly  withheld  such  in- 
struction. 

^  When  the  circumstances  of  the  case,  the  relation  of  the  par> 
ties  towards  each  other,  or  the  condition  of  the  title,  obviate 
and  repel  the  bar  of  the  statute,  we  think  it  wotdd  be  wrong  in 
principle,  and  unsupported  by  precedent,  to  protect  the  posses- 
sion by  giving  effect  to  the  doctrine  of  presumption  insisted  on. 
It  would  operate,  moreover,  most  unjustly.  A  tenant  in  dower 
might  alien  in  fee,  and  live  for  sixty  or  seventy  years  afterwards. 
The  heir  could  not  enter  or  sue  during  her  life,  and  the  statute 
would  not  operate  in  favor  of  the  alienee  until  seven  years  had 
elapsed  after  the  death  of  the  tenant  in  dower.  Yet,  if  the 
doctrine  of  presumption  was  applied  to  the  case,  the  alienee 
would  have  a  good  title  in  fee,  not  by  the  deed  he  had  taken, 
but  by  another  presumed  in  his  favor  for  more  than  twenty 
years  before  the  death  of  the  doweress.  The  truth  is,  the 
doctrine  of  presumption,  aa  well  as  the  bar  created  by  the 
policy  of  the  statute,  is  founded  upon  the  principle  of  laches  in 
him  who,  having  the  right,  power,  and  capacity  to  sue,  and 
disturb,  or  recover  possessionj  for  a  long  time  omit&  and  neg- 
lects to  do  so. 

**  This  doctrine,  under  such  circumstances,  to  secure  thcTcpose 
of  society,  presumes,  at  length,  that  he  who  could  and  would 
not  sue  had  parted  with  his  right  But  to  presume  against 
him  %ho  is  unable  to  sue,  whose  right  of  action  has  not  ac- 
crued, "Who  has  been  guilty  of  no  laches,  that  his  tiJIe  has 
passed  frc^i  him,  or  from  those  under  whom  he  claims,  would 
be^  an  application  of  the  doctrine  of  presumption  as  novel,  we 
think,  as  it  woald  be  mischievous.  The  husband  sells  the  land 
of  the  wife  and  conveys  in  fee ;  the  coverture  continues  for 
fifty  years  afterwaids ;  the  wife  survives ;  she  is  within  the  sav- 
ing of  the  statute ;  she  brings  her  suit,  and  is  told  that  the  title 
has  long  since  been  lost  by  the  presumption  of  a  valid  convey- 
ance from  her.     Certainly  this  could  nol^be  tolerated.'* 

So  the  Supreme  Court  of  New  HampshirSj  after  remarking 
that  the  doctrine  of  presuming  a  deed,  from"  long  possession 
and  acquiescence,  has  been  estabtished,  m  analogy  to  the  pro- 
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visions  of  the  statute^of  limitations,  proceed  to  say,  that,  where  a 
husband  undertakes  to  convey  land  in  fee,  of  which  he  is  seized 
only  in  right  of  his  wife,  in  snch  a  case  no  presumption  of  a 
grapt  can  be  raised  against  the  wife  by  her  acquiescence  during 
coverture,  because  she  is  not  in  a  situation,  and  has  no  power, 
to  interfere  and  avoid  the  act  of  her  husband ;  and  if  she  could, 
it  might  be  his  interest  to  prevent  her.  4  N.  Hamp.  327,  328, 
in  the  case  of  Barnard  v,  Ekiwards. 

So  in  the  case  of  the  Lessee  of  Margaret  Delancev  v. 
McKeen,  1  Wash.  C.  C.  354,  the  lessor  of  the  plaintiff,  hav- 
ing  survived  her  husband,  sued  for  one  hundred  acres  of  landf 
part  of  a  tract  of  one  thousand  acres  that  had  been  conveyed 
to  her  and  her  husband  in  1771,  by  William  Allen,  her 
father.  The  defendant  set  .up  a  title  under  a  deed  from  the 
commissioners  of  forfeited  estates,  who  sold  the  same  as  part 
of  the  estate  of  Andrew  Allen,  a  son  of  William  Allen,  and 
brother  of  the  plaintiff,  he  having  been  regularly  attainted.  IBs 
estates  were  sold  in  1778,  and  the  deed  executed  in  1779.  The 
defendant  proved  that,  in  1775,  Andrew  Allen  entered  into 
contracts  for  the  sale  of  parcels  of  this  land ;  that  he  offered 
the  whole  tract,  including  the  one  hundred  acres  sued  for  by 
plaintiff,  for  sale ;  that  he  received  the  consideration  money  for 
such  parcels  as  he  had  sold ;  that  these  payments  ^ere  made, 
sometimes  to  himself,  sometimes  to  Wiluam  Allan  for  his  use ; 
that,  at  one  time,  the  plaintiff  was  in  the  room  wnen  a  sum  for 
part  of  the  land  was  piedd  by  the  purchaser. 

For  the  defendant  it  was  urgea,  Uiat  these  acts  of  ownership 
by  Andrew  Allen  were  sufficient  to  authorize  the  jnry  to  pre- 
sume a  conveyance  from-  Delancey  and  the  plaintiff,  his  wifoi 
to  Andrew  Allen,  or,  at  any  rate,  an  agreement  to  sell,  which 
"Would  be  sufficient  to  pass  an  equitable  estate  t6.  Andrew 
Allen ;  upon  which,  as  well  as  upon  legal  estates,  the  act  of 
confiscation  operated. 

To  this  Judge  Washington  answered :  "  The  acts  of  owner* 
ship  by  Andrew  Allen,  set  up  as  a  title  for  the  defendant^  prove 
nothing  against  the  plaintiff,  who  labored  under  two  disabili- 
ties, coverture  and  absence  beyond  seas,  until  the  year  1780  or 
1781,  when  the  joint  estate  vested  in  her  by  survivorship." 

It  is  true  that  Judge  Story,  in  Tyler  v.  Williamson,  4  Mason, 
402^  does  say,  that  ^  the  presumption  is  applied  as  a  presump* 
tion  juris  et  de  jure^  whenever  by  possibility  a  right  may  be 
acquired  in  any  manner  known  to  the  law.^  And  he  adds; 
*•  Its  operation  has  never  yet  been  denied  in  cases  where  per- 
sonal disabilities  of  particular  proprietors  might  have  inter- 
vened, such  as  infancy,  coverture,  and  insanity,  and,  by  the 
ordinary  course  of  proceeding,  grants  would  not  be  presumed.'^ 
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But  Angell,  in  his  work  on  Adverse  Enjoyment  (p.  116),  says : 
^  Persons  who  labor  under  a  disability,  it  woald  seem,  are  pro- 
tected against  the  common  effect  of  the  rule  under  considera^ 
tion,  inasmuch  as  they  are  excepted  in  the  statute  in  analogy 
to  which  the  rule  was  established.  Besides,  as  a  prescriptive 
right  is  founded  upon  the  supposition  of  a  grant,  it  cannot  be 
opposed  to  those  whom  the  law  does  not  allow  to  have  the 
control  and  administration  of  their  property."  And  in-Watkins 
V.  Peck,  13  N.  Hamp.  377,  the  Supreme  Court  say,  "that, 
notwithstanding  the  above  remark  ol  Judge  Storv,  we  are  of 
opinion  that  no  grant  can  be  presumed  from  an  adverse  use  of 
an  easement  in  the  land  of  another,  fox  the  term  of  twenty 
years,  where  the  owner  of  the  land  was,  at  the  expiration  of 
the  twenty  years,  and  long  before,  incapable  of  making  a  ^prant, 
whether  the  disability  arose  from  infancy  or  insanity."  "  Per- 
haps," they  add,  "  a  disability  intervening  during  the  lapse  of 
the  term,  but  not  extending  to  the  tennination  of  the  period 
of  twenty -years,  might  not  be  sufficient  to  rebut  the  presump- 
tion ;  but  it  would  be  absurd  to  presimie  a  grant,  where  it  was 
clear  that  no  such  errant  could  have  existed."  The  Supreme 
Court  of  New  York,  too,  16  Johns.  214,  in  Bailey  v.  Jackson, 
even  say, "  that  this  is  not  like  a  statute  bar,  v/hich  having 
once  begun  to  run  will  continue,  notwithstanding  a  subse- 
quent disability  occurs." 

Be  this  as  it  may,  these  citations  are  enough  to  show  that 
Judge  Story's  remark  is  not  supported,  unless  this  presumption 
be,  as  be  says  in  that  place,  a  presumption  juru  el  dejure;  or 
unless,  as  Lord  Mansneld  said,  4  Burr.  2023,  quiet  possession 
alone,  for  twenty  vears^  be  a  "  flat  answer" ;  or,  as  Eyre,  C.  J., 
in  1  Bos.  &  Pul.  400,  styled  it,  a  "  complete  answer,  or  bar  to 
the  action."  This  is  to  confound  the*  well-established  distinc- 
tion between  conclusive  and  rebutable  presumptions,  and  to 
put  the  latter  upon  the  same  footing  as  prescription  and  the 
statute  of  limitationB.  Greenleaf 's  Evidence,  §  46.  And  it  is 
to  be  observed  that  Professor  Ghreenleaf  cites  tfie  case  of  Tyler 
V.  Wilkinson,  where  he  is  treating  of  thq  title  by  prescription. 
Ev.§17. 

Finally,  upon  this  point,  masmuch  as  presumptions  .of  this 
kind  are  in  truth  but  mere  arguments,  and  depend  upon  their 
own  natural  force  and  efficacy  in  generating  belief  or  convic- 
tion, in  the  mind  (Grcenleaf 's  Ev.  §  44),  the  charge  should  have 
been,  as  already  suggested,  in  the  words,  substantially,  of  Bay- 
ley,  J.,  in  Fenwick's  Lessee  v.  Reed,  to  wit :  "  The  real  question 
for  the  jury  to  consider  is,  whether  they  believe  that  a  convey- 
ance to  the  defendant,  or  those  under  whom  he  claims,  was 
actually  mado."    Whereas,  in  thi^  case,  the  jury  were  told,  that, 


DECEMBER   TERM,    1650.  S58 

Weatherhead's  Leff ee  v,  BafkerrilU  ei  aL 

<^if  they  believed  the  facts  given  in  evidence,  they  would  be 
authorized  to  presume  that  a  legal  partition  had  been  made,'' 
&C. ;  and  were  left  to  infer,  that,  after  presuming  a  partition, 
the^  could  also  go  on  to  presume  a  conveyance  nrom  the 
plaintiff  to  the  ckfendants,  or  to  those  under  whom  they 
claim. 

3.  But  whatever  the  law  of  other  States  or  countries  may  be, 
certainly  the  Supreme  Court  of  Tennessee  has  declared  the 
law  of  that  State  to  be,  that  the  evidence  in  question  is  inad- 
missible, and  that  the  presumption  called  for  by  the  defendants 
cannot  be  made.  Weatherhead  v.  Sewell,  9  Humph.  272; 
McCorry  v.  King's  Heirs,  3  Humph.  267*.  ^ 

"  There  are  certain  rules  of  evidence  which  may  be  affirmed  to 
be  generally,  if  not  universally,  recognized.  Thus,  in  relation  to 
inmiovable  property,  inasmuch  as  the  rights  and  tiiles  thereto 
are  generally  admitted  to  be  governed  by  the  law  of  the  sUus^ 
and  as  suits  and  controversies  touching  the  same,  ex  directo^ . 
properly  belong  to  the  forum  of  the  sUtiSj  and  not  elsewhere,  it 
would  seem  a  just  and  natural,  if  not  an  irresistible  conclusioni 
that  the  law  of  evidence  of  the  situs  touching  such  rights,  titles, 
suits,  and  controversies  must  and  ought  exclusively  to  govern 
in  all  such  cases.  So,  in  cases  relating  to  the  due  execution 
of  .wills  and  testaments  of  immovables,  the  proofs  must  and 
ought  to  be  according  to  the  law  of  the  sUusJ^  Story,  Confl. 
of  Laws,  §  630  b. 

<^  And  perhaps  it  may  be  stated  as  a  general  truth,  that  the 
admission  of  evidence  and  the  rules  of  evidence  are  rather 
matters  of  procedure  than  matters  attaching  to  the  rights  and 
titles  of  parties  under  contracts,  deeds,  and  other  instruments ; 
and  therefore  they  are  to  be  governed  by  the  law  of  the  coun- 
try where  the  court  sits."     Ibid.  §  634  a. 

Therefore,  whether  we  regard  the  law  of  evidence  touching 
titles  to  immovables  as  a  part  of  the  law  of  titles,  or  as  part  of 
the  law  of  procedure,  either  way  the  law  of  Tennessee  must 
prevail,  and  the  charge  of  the  Qrcuit  Court  was  erroneous. 

Mr.  Foggy  for  defendants  in  error. 

The  acts  of  Assembly  of  the  State  of  Tennessee  in  regard  to 
wills  of  land  are  those  of  April,  1784,  c  22,  and  October,  1784, 
c.  10,  §  6.  Probates  of  wills  in  the  County  Court  are  sufficient 
testimony  of  the  devise  of  real  estate,  and  attested  copies  may 
be  given  in  evidence  in  the  same  manner  as  the  originals ;  but 
the  original  will  must  be  produced  under  the  requisitions  of  the 
proviso  of  the  sixth  section  of  the  act  of  October,  1784.  The 
probate  of  the  paper  writing  called  the  will  of  Anthony  Bled- 
soe before  the  County  Court  of  Sumneri  in  Octoberi  1788,  was 
30» 
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in  common  form,  where  the  devisees  and  next  of  kin  had  no 
notice.  Redmond  v.  Collins,  4  Devereux,  430 -449.  The  mode 
in  which  the  probate  was  made  in  the  Coanty  Court  is  not 
stated.  The  statement  of  Gteneral  Hall  as  to  tiie  declarations 
of  Isaac  Bledsoe,  the  executor,  and  his  wife,  which  the  Gteneral 
had  communicated  to  Rogan,  and  which  Bogan  said  was  cor^ 
•rect,  was  properly  reoeivra  before  the  ori^nal  will  was  pro- 
duced. If  the  plaintiff  had  only  offered  the  original,  and 
proved  Rogan's  handwriting,  then  probably  the  defendants 
could  not  have  attacked  his  testimony ;  but  with  the  copy,  the 
plaintiff  relied  upon  his  evidence.  He  was  not  only  a  sub^crib* 
mg  witness,  but  a  witness  who  was  sworn  before  the  Connly 
Court,  and  stated,  as  is  to  be  inferred,  that  he  became  a  sub- 
scribing witness,  in  the  presence  of  the  testator  and  at  his  re* 
quest,  to  this  paper  as  his  will,  and  that  this  was  his  will,  when 
he  knew  what  the  instructions  were.  If  he  had  been  present 
to  be  cross-examined,  the  fact  could  have  been  shown  by  him- 
self ;  as  he  was  dead,  it  is  shown  by  his  own  declarations  to 
Hall  that  he  contradicted  the  idea  that  this  was  the  will  of 
Bledsoe,  and  thereby  the  effect  of  the  probate  was  in  some  de- 
gree impaired,  although  in  a  slight  degree,'and  was  proper  to 
be  submitted  to  the  jury.  The  defendants  held  in  their  own 
right,  by  deeds  of  conveyance  purporting  to  pass  the  legal 
title;  they  did  not  claim  under  the  will.  Blight's  Lessee 
V.  Rochester,  7  Wheaton,  535.  This  paper  writing  is  in- 
troduced to  show  that  the  land  sued  for  was  devised  to  Mrs. 
Weatherhead,  and  that  thereby  she  had  a  title  to  the  same. 
The  animus  testandi,  the  design  and  intention  that  the  particu- 
lar paper  should  be  the  last  will  and  testament  of  the  deceased, 
is  the  great  and  essential  requisite  of  a  will.  In  a  court  of  con- 
struction, the  intention  of  the  testator,  as  collected  from  a  view 
of  the  whole  instrument,  is  the  guide  to  its  correct  exposition  ; 
so,  in  determining  the  factum  of  the  will,  the  animus  testandi  is 
to  be  gathered  from  the  whole  circumstances  of  the  case.  In 
the  words  of  Sir  John  Nichol  in  Zacharias  v.  Coliis,  3  Phili- 
more,  179,  "  the  factum  of  an  instrument  means  not  barely  the 
signing  jf  it,  and  the  formal  publication  or  delivery,  but  proof 
that  he  well  knew  and  understood  the  contents  thereof,  and 
did  give,  will,  dispose,  and  do  in  all  things  as  in  the  said  will 
is  contained."  It  is  not  pretended  that  parol  evidence  can  be 
admitted  to  contradict  or  vary  the  terms  of  a  will,  or  to  explain 
its  meaning,  except  in  cases  of  a  latent  ambiguity.  This  can- 
not be  done  by  a  court  of  law  or  equity,  acting  as  a  court 
of  construction.  Greenleaf  on  Evidence,  §  275  et  seq.  But 
though  you  cannot  resort  to  parol  evidence  to  control  the  effect 
of  words  or  expressions  which  the  testator  has  used,  by  showing 
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that  he  nsed  them  under  mistake  or  misapprehension,  nor  to 
supply  words  which  he  has  not  used,  yet  you  may,  upon  an 
issue  of  devisavU.vel  non^  prove  that  clauses  or  expressions  have 
been  inadvertently  introduced  into  the  will  contrary  to  the  testa- 
tor's intention  and  instructions,  or,  in  other  words,  that  a  part 
of  the  executed  instrument  was  not  his  will.  1  Jarman  on 
Wills,  354,  355,  et  seq.  Hippesley  v.  Homer,  Turn.  &  Buss. 
48,  note.  The  remarks  of  Sir  John  Leach  in  the  case  of 
Earl  of  Newburg  v.  Countess  of  Newbui^,  6  Maddock,  361.  1 
Greenleaf,  §  284.  In  order  to  ascertain  whether  the  land  in 
controversy  was  devised  to  Mrs.  Weatherhead,  and  whether 
this  was  the  last  will  of  the  testator,  it  is  right  to  consider 
all  the  circumstances  ^constituting  the  res  gestae  at  the  time  of 
the  execution  of  the  paper.  .1  Greenleaf,  §  108.  In  Smith  v. 
Fenner,  1  Gallison,  170,  the  declarations  of  the  testator  before 
and  at  the  time  of  making  a  will,  and  afterwards,  if  so  near  as 
to  be  a  part  of  the  res  gesUe^  were  admitted  to  show  fraud  in 
obtaining  the  will.  In  the  case  of  Reel  r.  Reel,  1  Hawks,  N.  C. 
248,  it  was  decided  that  evidence  was  admissible  of  the  dedara- 
tions  of  a  testator  made  at  any  time  subsequent  to  the  execu- 
tion of  the  will,  which  went  to  show  that  the  testator  believed 
the  contents  of  the  will  to  be  different  from  what  they  really 
are;  or  declarations  by  testator  of  any  other  circumstances 
which  show  that  it  is  not  his  will  are  admissible.  The  same 
point  was  decided  in  the  case  of  Howell  v.  Barden,  3  Devereux, 
442 ;  Hisster  v.  Hester,  4  Devereux,  228.  See  also  Mathews 
V.  Warner,  4  Ves.  jr.  186  to  210 ;  Small  v.  Allen,  8  Duirnf.  & 
East,  147.  The  decision  of  the  Supreme  Court  of  Tennessee 
in  Weatherhead  v.  SeweU  et  al.,  9  Humphreys,  272,  we  con- 
tend, with  great  deference,  proceeds  upon  the  doctrine  of  re- 
fusing parol  evidence  to  explain  or  add  to  a  will  in  a  case  of 
construction,  and  does  not  apply  to  receiving  evidence  to  show 
that  .no  will  ever  existed.  The  evidence  offered  and  received 
in  this  cause  by  the  Circuit  Court  was  legal  evidence  to  show 
that  there  was  no  devise  to  complainant  of  an  equal  share  of 
the  land  of  Anthony  Bledsoe,  and  the  jury  had  a  right  to  draw 
the  conclusion  that  there  was  ho  will  to  that  effect  The  pos- 
session by  defendants  was  for  more  than  forty  years,  and  none 
of  the  daughters  or  their  husbands,  as  devisees,  ever  claimed 
under  the  will  according  to  what  is  now  contended  for  the 
plaintiff. 

2dly.  The  Circuit  Court  did  not  err  in  their  instructions 
to  the  jury  upon  the  law  of  presumption.     This  question  of 

{resumption  did  not  arise  at  all  in  the  case  decided  in  9 
lamphreys,  before  mentioned.     The  doctrine  of  presump- 
tion has  been  firequentiy  discussed  in  the  courts  of  Tennessee. 
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See  Haines  v.  Peck's  Lessee,  Martin  &  Yerger,  228  to  237. 
Long-continued  uninterrupted  possession  shall  be  left  to  a 
jury,  as  a  ground  upon  which  they  may  presume  that  deeds, 
grants,  records,  writings,  facts,  &c.,  which  cannot  now  be  pro- 
duced, had  formerly  a  legal  existence.  See  1  Meigs's  Digest, 
p.  488,  §  920,  and  cases  there  cited.  Also,  Chilton  v.  Wilson, 
9  Humphreys,  399 ;  Rogers  v,  Mabe,  4  Devereux,  188.  In 
these  cases,  the  defendants  have  had  an  adverse  possession  of 
more  than  forty  years;  partitions  of  the  land  sued  for  were 
made  near  fifty  years  before  the  suit  was  brought;  the  daugh- 
ters and  their  husbands  have  had  several  possessions  of  the 
parts  assigned  to  them,  and  large  and  valuable  improvements 
have  been  made  by  defendants,  and  those  under  whom  they 
claim,  and  the  value  of  the  land  has  increased  near  a  hundrecT- 
fold.  David  Shelby,  who  married  one  of  the  daughters,  and 
who,  in  1794,  was  guardian  of  Mrs.  Weatherhead,  and  gave 
in  her  part  of  this  land  for  taxes,  was  a  mah  of  great  sagacity 
and  intelligence,  and  clerk  of  the  County  Court  of  Sumner 
for  more  than  thirty  years.  He  never  for  himself  claimed,  nor 
did  his  wife  after  his  death  ever  claim,  any  of  the  land  except 
that  which  was  assigned  to  her  of  the  tract  in  controversy. 
Plaintiff  and  her  husband  lived  on  a  part  of  this  tract  for  near 
twenty  years,  and  saw  the  other  part  claimed  by  strangers, 
who  were  making  valuable  improvements.  In  addition  to  all 
this,  the  records  of  the  District  Court  of  Mero  were  destroyed 
by  fire  in  1796,  that  being  the  court  where  bills  for  partition 
and  settlement  of  estates  of  deceased  persons  would  have  been 
filed.  Deeds  of  partition  have  been  presumed  in  much  less 
time.  6  Cranch,  262;  3  Phillips  on  Evidence,  357;  5  Monroe, 
618;  3  Desaussure,  555;  2  Gill  &  Johns.  468.  To  this  doc- 
trine the  only  answer  is,  that  Mrs.  Weatherhead  was  a  ferae 
covert  until  1843,  and  therefore  the  law  of  presumption  does 
not  apply.  A  married  woman  in  England  formerly  could  not 
make  a  deed,  but  could  convey  only  by  fine,  which  is  matter 
of  record.  In  this  country  she  can  convey  by  deed  and  private 
examination,  which  deed  can  be  lost  or  destroyed,  or  she  may 
be  bound  by  partition  ordered  by  a  court  of  chancery,  the  rec- 
ords of  which  have  been  burned  and  destroyed.  In  Bunce  v. 
Wolcott,  2  Connecticut,  27,  one  of  the  judges  in  delivering 
his  opinion  say§ :  '<  Upon  the  point  of  presumption,  I  do  not 
know  that  it  is  entitled  to  any  weight.  The  feme  covert  and 
her  husband  were  capable  of  conveying  the  property,  it  was 
their  interest  to  do  it  on  sufficient  consideration,  and  the  facts 
in  this  case  warrant  the  presumption  of  their  having  done  it" 
In  Melvin  v.  Locks  and  Canals,  17  Pick.  255,  the  jury  were 
allowed  to  presume,  from  certain  facts  and  circumstances,  that 
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a  married  woman  had  with  her  husband  conveyed  land,  and 
that  was  in  a  case  where,  so  far  as  appeared,  the  husband 
alone  had  conveyed. 

In  Barnard  v.  Edwards,  4  N.  Hamp.  321,  a  right  of  dower 
accrued  to  a  widow  in  1797,  who  neglected  to  make  any 
daim  of  dower  until  1826 ;  such  neglect  was  held  to  be  com* 

I)etent  evidence  to  be  submitted  i»  a  jury  as  proof  of  a  re-, 
ease  of  the  right,  although  she  married  amin  in  1798,  and 
remained  a  feme  covert  during  the  residue  of  the  time,  and  had 
resided  out  of  the  State  during  the  whole  time.  Also  Tyler  v. 
Wilkinson,  4  Mason,  402, 

In  the  Circuit  Court,  the  case  of  McCorry  v.  King's  Heirs,  3 
Humphreys,  267,  was  cited  to  show  that  the  principles  of  pre- 
sumptive evidence  would  not  apply  to  a  feme  covert,  ana  it 
could  not  be  presumed  she  had  executed  a  deed.  In  that  case 
the  husband  made  a  conveyance  of  the  lands  of  the  wife,  she 
not  joining  therein.  There  the  husband  had  estopped  himself 
from  suing,  and  the  wife  could  not  sue  alone.  The  possession 
of  the  husband's  vendee  was  consistent  with,  and  subordinate 
to,  the  right  of  the  wife  and  that  of  her  hei;rs ;  the  possession 
of  the  tenant  for  life  was  the  possession  of  the  remainder-man, 
and  there  was  no  adverse  possession.  See  Guion  v.  Andersbn, 
8  Humphreys,  327.  In  the  present  case,  Mr.  Weatherhead, 
her  husband,  made  no  deed,  and  the  defendants  do  not  claim 
under  him.  That  case  therefore  has  no  application,  and  where 
the  facts  and  circumstences  concur,  a  presumption  can  as  well 
be  made  in  the  case  of  a  feme  covert  as  of  one  sui  juris.  On 
the  doctrine  of  presuniptions,  see  Angell  on  Limitetions,  425 
to  429 ;  Greenleaf  on  Evidence,  §§  44,  45,  et  seq. 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  court 
All  of  us  agree  —  our  learned  brother  who"  presided  upon  the 
trial  of  this  case  in  the  Circuit  Court  concurring  —  that  so 
much  of  the  testimony  submitted  to  the  jury,  to  show  a  differ* 
ent  intention  in  the  testator  from  that  which  his  will  discloses, 
was  inadmissible.  Weatherhead  v.  Sewell,  9  Humph.  272; 
Newburgh  r.  Newburgh,  5  Madd.  364;  Miller  v.  Travers,  8 
Bingh.  244;  1  Greenleaf  on  Evidence,,  287,  289,  and  note. 

But  it  was  urged,  as  the  animus  testandi  of  a  testator  may 
be  gathered  from  all  the  circumstences  constituting  the  res 
gesUe  of  the  execmion  of  a  will,  that  all  and  any  of  them 
may  be  used  to  prove  that  expressions  and  clauses  were  put 
into  the  will  we  are  consideri^,  contrary  to  the  intention  and 
instructions  of  the  testetor.  Without  denying  altogether  that 
proposition,  or  the  illustration  of  it  in  the  case  of  Hippeslev 
V.  Homer,  Turn.  &  Russ.  48,  we  think  it  must  be  admitted,. 
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that  the  testimony  for  such  a  purpose  must  be  of  facts  uncon* 
nected  with  any  general  declaration,  or  wishes  expressed  by  a 
testator  for  the  dbposition  of  his  property  by  will.  Strode  t;. 
Lady  Faulkland,  3  Ch.  129;  Brown  v.  Selwin,  Cas.  Temp 
Talb.  240.  The  only  safe  rule  is,  that,  where  a  will  is  doubt- 
ful and  uncertain,  it  must  receive  its  construction  from  the 
words  of  the  will  itself,  and  no  parol  proof  or  declaration 
ought  to  be  admitted  out  of  the  will  to  ascertain  it  The  tesr 
timony  offered  in  this  case,  is  of  that  character.  That  which 
was  offered  is  the  testimony  of  Hall  and  Mary  Read.  Hall's 
in  this  particular  is  a  hearsay  narrative  received  by  him  from 
the  executor,  Isaac  Bledsoe.  On  that^  account  it  will  not  be 
further  noticed.  Mary  Read's  is  not  Admissible,  for  she  ad- 
mits that  she  did  not  hear  what  the  testator  said  '<  vdien  the 
will  was  writing,  if  he  said  any  thing."  She  does  not  say  that 
she  heard  the  instructions  given  by  the  testator  to  Clendening, 
the  draughtsman  of  the  wilL  But  she  says  <'  she  recollects  he 
said  he  wanted  his  Kentucky  and  Holston  lands  sold,  and  the 
proceeds  applied  to  the  education  of  his  children ;  that  he  want- 
ed a  small  tract  of  land  given  to  his  daughters  at  the  discretion 
of  his  executofs;  the  balance  of  his  land  to  be  equally  divided 
among  his  sons."  Such  testimony  is  altogether  inadmissible, 
either  for  the  purpose  of  determinmg  the  factum  of  a  will,  or 
to  ascertain  its  intention.  ^<  It  would  indeed  be  of  but  little 
avail  to  require  that  a  will  ab  origine  should  be  in  writing,  or  to 
fence  a  testator  round  with  a  guard  of  attestins;  witnesses,  if, 
when  the  written  instrument  lailed  to  make  a  mil  and  explicit 
disclosure  of  his  scheme  of  disposition,  its  deficiencies  might 
be  supplied  and  its  inaccuracies  might  be  corrected  from  ex- 
trinsic sources."  In  another  view  her  testimony  was  inadmis- 
sible. There  is  no  such  uncertainty  in  the  will,  that  it  cannot 
be  carried  into  effect  without  the  aid  of  extrinsic  testimony. 
Those  words  which  are  supposed  to  make  it  so,  being  void  and 
inoperative  to  convey  any  thing,  when  that  has  been  deter- 
mined, cannot  be  used  to  make  something  else  in  the  will  am- 
biguous, which  is  certain  of  itself.  The  words  are,  f  *  to  each  of 
my  daughters  a  small  tract  of  land,"  immediatety  after  the 
testator's  declaration  that  he  desired  his  estate  to  be  equally 
divided  among  his  children.  Estate  is  a  comprehensive  term, 
including  all  real  and  personal  estate,  and  children  has  a  legal 
significancy,  extending,  as  the  case  may  be,  to  grandchildren 
and  even  illegitimate  children,  but  never  permitting  the  term 
sons  to  be  substituted  for  it,  unless  such  shall  be  the  plain  in- 
tention of  a  testator  in  hiai  will  in  favor  of  sons  to  the  exclusion 
of  daughters.  Again,  the  testator  says  in  the  will,  "  my  lands 
and  slaves  to  be  equally  divided  amongst  my  children."     In 
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both  the  tenns  are  intelligible.  They  do  not  admit  of  a  doabt, 
and  most  have  their  operation,  notwithstanding  there  may  be 
an  intermediate  expression  without  any  legal  efBcacy  or  cer- 
tain meaning.  We  do  not  think  it  necessary  to  examine  fur- 
ther, in  connection  with  this  case,  how  far  parol  evidence  is 
admissible  in  cases  of  wills ;  or  for  what  ambiffoities  in  a  will 
extrinsic  testimony  may  be  used  to  explain  them.  The  case 
does  not  call  for  either.  In  1  Jarman,  349,  ch.  13,  will  be 
found  a  clear  and  satisfactoir  chapter  upon  the  admissibility 
of  parol  testimony  in  cases  of  wiUs,  illustrated  by  adjudicated 
cases.  Mr.  Wigram  has  placed  before  the  profession  the  subject 
of  extrinsic  testimony  in  cases  of  ambigmty  in  wills  with  such 
ability  and  minuteness,  that  it  has  become  a  treatise  of  author- 
ity with  judges  and  lawyers  in  England  and  the  United  States. 
We  will  now  pass  on  to  the  instructions  which  the  court 
gave  to  the  jury,  concerning  those  -presumptions  which  they* 
might  make  irom  the  evidence,  against  the  plaintiff,  in  conse- 
quence of  her  supposed  acquiescence  in  what  is  called  a  parti- 
tion of  the  testator's  lands ;  and  that  they  might  also  presume 
that  it  had  been  done  by  the  order  of  a  competent  tribunal. 
In  respect  to  the  first,  it  must  be  remembered  that  the  plaintiff 
was  an  infant  when  her  father  died,  a  minor  when  she  mar- 
ried, and  continued  covert  until  within  a  short  time  before  she 
brought  this  suit  Under  such  circumstance  of  disability  to 
pursue  her  rights  in  her  father's  estate  with  the  aid  of  the  law, 
np  presumption  can  rightly  be  made  against  her.  The  rule  in 
such  a  case  is,  that,  when  a  person  is  under  a  Jegal  incapacity 
to  litigate  a  right  in  a  court  of  justice,  and  there  has  been  no 
relinquishment  of  it  by  contract,  a  release  of  it  cannot  be 
p  jsumed  from  circumstences  over  which  the  person  has  bad 
no  control,  happening  before  the  incapacity  to  sue  has  been  re- 
moved. It  is  a  general  rule,  having  however  a  particular  bear- 
ing in  favor  of  married  women,  from  the  relations  in  which 
they  are  placed  to  property,  and  the  legal  disabilities  resulting 
from  coverture.  It  is  not  necessary  to  enumerate  the  latter. 
One  of  them  is,  that  she  cannot  sue,  without  the  assent  and 
association  of  her  husband,  for  any  property  which  she  owns, 
or  to  which  she  may  become  entitled  in  any  of  the  ways  in 
which  that  may  occur.  For  this  cause  it  is,  that  statutes  of 
limitation  do  not  run  against  them  during  coverture.  The 
plaintiff  here  was  protected  by  that  of  the  State  of  Tennessee. 
No  presumption  could  be  made  to  defeat  its  protection,  from 
anyjDonduct  imputed  to  her,  or  from  her  husband  and  herself 
having  had  for  any  length  of  time  a  part  of  the  testator's 
lands  in  their  possession,  or  from  any  sale  made  of  it  by  her 
husband  in  which  she  may  have  joined.    The  law  will  pre- 


860  SUPREME  COURT. 

Weatherhead'i  Leffee  o.  BafkeryilU  et  tl. 

8ume  it  to  have  been  done  under  the  coercion  of  her  husband. 
The  fact  mostly  relied  upon  for  the  presumption,  which  the 
jury  were  told  they  might  make,  was  her  haying  united  with 
her  husband  in  making  a  sale  to  her  brother  of  the  land  put 
into  their  possession  by  her  father's  executor,  and  that  she  sub- 
sequently acknowledged  it  when  discovert  The  last  was  no 
more  than  a  correct  avowal  that  it  had  been  tlone,  and  that 
the  deed  was  operative  for  so  much  of  the  land  as  it  conveyed 
of  that  larger  portion  to  which  .6he  was  entitled  out  of  her 
father's  estate.  Her  brother,  who  had  received  a  larger  portion, 
knew  very  well  with  whom  he  was  dealing,  and  the  evidence 
shows  that  he  could  not  have  bought  without  knowing  bis 
sister's  discontent  with  the  division  which  had  been  made  of 
the  estate ;  and  that  her  rights  Were  only  not  asserted,  to  thQ 
extent  of  them,  against  himself  and  her  other  brothers,  because 
.she  had  no  one  to  do  for  her,  and  cot(ld  not  then  do  for  herself. 
We  think  that  the  exception  taken  to  this  part  of  the  instruct 
tions  must  be  maintained,  and  it  is  so,,by  this  court 

The  point  still  to  be  noticed  is  so  much  of  the  instruction 
given  to  the  jury,  informing  them  that  they  might  presume 
from  the  evidence  that  there  had  been  a  legal  partition  of  the 
testator's  land  in  respect  to  his  daughters  by  order  of  a  court, 
when  the  executor  assigned  them  certain  parts  of  it  By  the 
law  of  Tennessee,  such  a  partition  is  a  judicial  act  and  be- 
comes  a  record.  It  can  only  be  proved  as  such  records  may 
be,  and  when  it  is  alleged  to  have  been  lost  or  destroyed,  its 
contents  can  only  be  reached  by  proofs  of  a  certain  and  fixed 
kind  well  known  in  the  law.  in  the  proper  sense  of  the  term 
presumed^  the  records,  of  courts  are  never  so.  The  existence 
of  an  ancient  record  of  another  kind  may  sometime's  be  es- 
tablished by  presumptive  evidence.  But  that  is  not  done 
without  very  probable  proof  that  it  once  existed,  and  until  its 
loss  is  satisfactorily  accounted  for.  The  rule  in  respect  to  ju- 
dicial records  is,  that^^efore  inferior  evidence  can  be  received 
of  their  contents,  their  existence  and  loss  must  be  clearly  ac- 
counted for.  It  must  be  shown  that  there  was  such  a  record, 
that  it  has  been  lost  or  destroyed,  or  is  otherwise  incapable  of 
being  produced ;  or  that  its  mutilation  from  time  or  accident 
has  made  it  illegible.     In  this  last,  though,  not  without  the 

Production  of  the  original  in  the  condition  in  which  it  may  be. 
?he  inferior  evidence  to  establish  the  existence  of  a  judicial 
record  must  be  something  officially  connected  with  it,  such  as 
the  journals  of  the  court,  or  some  other  entry,  though  short  of 
the  judgment  or  record,  which  shows  that  it  has  been  judicially 
made.  The  burning  of  an  office  and  of  its  records  is  no  proof 
that  a  particular  record  had  ever   existed.     It  only  lays  the 
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fonndation  for  the  inferior  evidence.  If  that  cannot  be  got,  the 
result  must  be,  and  is,  that  there  has  been  an  allegation  of  the 
edstence  of  a  record,  without  proof.  There  is  no  wa^  of 
bringing  it  to  the  knowledge  of  others..  Nor  can  it  be  said  to 
be  know^n  certainly  by  him  who  asserts  it  ,  In  this  case,  with» 
out  any  such  proof,  the  jury  was  told  that  they  might  infer 
from  the  burning  of  the  records  of  the  ooimty  of  Mero,  and  the 
conduct  of  the  parties  interested  inthe^^estator's  lands,  that 
there  had  been  a  partition  according  to  law.  If  the  iostrue* 
tion  is  put  exclusively  upon  the  want  of  proof  to  justify^  it^  it 
could  not- be  maintained  But  it  was  contraiv  to  tiie  positive 
proof  in  the  record.  There  is  proof  that  the  kods  assigned  to 
ih&  daughters  of  the  testator  had  been  done  by  theft  unde  and 
their  father's  executor,  without  any  legal  ordei;  of  partitioQ. 
Hall  saysf  Isaac  Bledsoe,  the  executor,  udd  off  the  land  to  the 
four  daughters  of  the  testator  in  1793.  .We  will  give  his 
words.  ^  About  the  time  that  Isaac  Bledsoe  was  about  to  lay 
off  the  land  to  the  four  oldest  daughters,  witness  was  pre#en^ 
to  wit,  in  1793 ;  and  witness  asked  him  vv^at  he  considered 
would  be  a  small  tract  of  land  under  the  wiU,  when  Colonel 
Bledsoe  observed  to  him,  that  less  than  330  acres  would  ni|t 
make  a  good  plantation,  and  that  he  intended  to  give  his  own 
daughters  320  acres  each ;  and  that  he  intended  to  a^ign  to 
his  brother's  daughters  320  acres  of  the  best  of  the  land  out  of 
the  Qreenfield  survey,  and  done  sa**  The  proof  is  positive, 
ifaat  the  portions  of  that  survey  subsequently  occupiea  by  the 
daughters  and  their  husbands^  were  assianed  to  them  by  the 
executor  upon  his  own  construction  of  the  will,  and  without 
any  order  for  a  partition  by  any  court  .  It  repels  all  contrary 
iajferences  from  any  other  evidence  in  the  case. 

We  have  sought  to  put  this  case  upon  the  plainest  footing 
in  the  shortest  way,  and  withoui  much  which  might  have 
been  written  in  support  of  our  condusion,  from  an  unwilling- 
ness to  embarrass  it  with  what  ftiight  have  been  proper,  but 
which  is  not  necessary. 

The  judgment  of  the  Circuit  Court  is  reyersed. 

Order. 

This  cause  came  on  to  be  heard  on  tb^  transcript  of  the  rec- 
ord from  the  Circuit  Court  of  the  United  States  for  the  Middle 
IKstrict  of  Tennessee,  and  was  argued  by  counsel.  On  con* 
sideration  whereof,  it  is  now  here  ordered  and  adjudged  by 
this  court,  that  the  judgment  of  the  said  Circuit  Court  in  this 
cause  be,  and  the  same  is  hereby,  reversed,  with  costs,  and  that 
this  cause  be,  and  the  same  is  hereby,  remanded  to  the  said 
Circuit  Court,  with  directions  to  award  a  venire  facias  de  not^ 

VOL.  XI.  31 


862  SUPREME   COURT. 

Parkf  V.  Boft. 


George  W.  Parks,  ADMiNisTRiiTOB  -of  Samvbl  Parks,  v.  John 

Ross. 

In  some  of  the  States  it  ia  the  practice,  after  the  eridenct  for  the  plaintiff  i«  dowd, 
for  the  defendant  to  pray  the  coart  to  instruct  the  jarj  that  there  is  no  eridenoe 
npon  which  thej  can  find  a  rerdict  for  the  plaintiff. 

This  is  equivalent  to  a  demurrer  to  the  evidence,  and  such  an  instruction  on^  to 
be  given  whenever  the  evidence  li  not  legally  sufficient  to  serve  as  a  foundauon  of 
a  verdict  for  the  plaintiff. 

Where  the  United  SU£.tes  and  the  Cherokee  nation  agreed  that  the  latter  should  end- 
flrate  across  the  Mississippi,  and  the  former  paj  the  expenses  thereof,  and  the 
Cherokees  undertook  to  conduct  the  movement  entirely  by  their  own  agents,  a 
person  whose  wagons  had  been  hired  could  not  hold  the  agent  who  had  hired 
them  personally  responsible.  The  owner  of  the  wagons  knew  that  the  agent  waa 
a  public  officer,  and  dealt  with  him  as  such. 

Wherever  a  contract  or  engagement,  made  by  a  public  officer,  is  connected  with  a 
subject  fairly  within  the  scope  of  his  authority,  it  shall  be  considered  to  have  been 
made  officially  and  in  his  public  character,  unless  the  contrary  appears  by  satis- 
factory evidence  of  an  absolute  and  nnqualiiied  engagement  to  be  penonallj 


This  case  was  brought  up,  by  writ  of  error,  from  the  Circnit 
Court  of  the  United  States  for  the  District  of  Columbia. 

It  was  an  action  brought  by  Parks  for  services  rendered  by 
Samuel  Parks  to  John  Ross,  in  the  removal  of  the  Cherokee 
nation  to  the  western  side  of  the  Mississippi,  in  the  years 
1833  and  1839.  The  bills  of  exception  set  forth  in  extenso  all 
the  evidence  offered  by  the  plabitiff  upon  the  trial.  Some  of 
this  evidence  consisted  of  long  documents,  which  it  is  not 
deemed  necessary  to  insert,  although  they  were  made  parts  of 
the  bills  of  exceptions.  Thehr  contents  will  be  sufficiently  un- 
derstood from  the  following  narrative. 

In  the  year  1838,  the  government  of  the  United  States  was 
desirous  to  remove  the  Cherokee  nation  to  their  assigned  habi- 
tation beyond  the  Mississippi  River;  and  deputed  General 
Scott  to  make  an  arrangement  with  them  for  that  purpose. 
The  Cherokees  upon  their  part  appointed  an  agerit  with  plen- 
ary powers,  as  appears  from  the  following  preamble  to  some 
resolutions  adopted  by  them  in  1840 :  — 

*' And  whereas,  these  conditions  being  fully  settled,  the 
special  agents  of  the  nation,  acting  on  the  nation's  behalf,  after 
having  made  divers  appointments  for  the  purpose  of  carrying 
it  into  effect,  in  order  to  condense  the  business,  did  delegate  its 
entire  superintendence  to  one  of  their  body,  John  Ross,  and  by 
John  Ross  such  persons  were  deputed  for  the  management  of 
the  various  departments,  on  account  of  the  nation,  as  were 
considered  best  qualified  fdr  the  purpose,"  &c 

In  order  to  ascertain  the  probable  expense  and  amount  of 
drafts  necessary  to  be  drawn  upon  the  Treasury,  General  Scott 
caosed  the  following  estimate  to  be  made  out 
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Estimate  for  the  emigration  of  a  party  of  one  thonsaod  Chero- 
kees  to  their  country  west  of  the  Missifleippi,  distance  eight 
hundred  miles,  eighty  days  going :  — 

Fifty  wagons  and  teams,  (twenty  persons  to  each 
wagon,)  at  ^  daily  expense  of  $  3.S0,  induding 

forage, .  $28,000.00 

Retnrning,  $  7  each,  for  every  twenty  miles,      .  14,000.00 
Two  hundred  and  fifty  extra  horses,  forty  miles 

each  per  day,      . 1,000.00 

Ferriages,  &a, 1,000.00 

Eighty  thousand  rations^  at  16  cents  each,    •        .  12,800.00 

Conductor,  $  5  per  day, 400.00 

Assistant  conductor,  $  3  per  day, .        .        •        .  240.00 

Physician,  $  5  per  day, 500.00 

Physician  returning,  $  15  for  every  hundred  miieSi  120.00 

Commissary,  $  2.^  per  day,      .        .        .        .  200.00 

Assistant  commissary,  $  2  per  day,       .        .        •  160.00 

Wajgon-master,  $  2.60  per  day,          .        .        .  200.00 

Assistant  wagon-master,  $  2  per  day,   .        .        •  160.00 

Interpreter,  $  2.50  per  day, 200.00 

$65,880.00 

General  Scott  explained  the  contract  in  this  way  :  — 

■<  The  understanding  of  the  parties  was  common  and  dis* 
tihct,  that  the  eighty  days  allowed  for  the  removal  of  each  de^ 
tachment,  by  land,  was  a  mere  assumption  of  a  basis  on  which 
to  calculate,  for  the  moment,  the  advances  to  be  made  by  the 
United  States  on  account  of  the  movement,  and  to  set  it 
agoing.  If  the  advances  proved  to  be  too  great,  the  excess 
was  to  be  paid  into  the  treasury  of  the  nation  ;  if  too  little,  on 
account  of  more  time  in  the  movement,  the  United  States 
were  to  make  up  the  difference  from  the  trust  fund.** 

The  Cherokees  were  formed  into  thirteen  detachments,  and 
the  removal  commenced  about  the  1st  of  September,  1838; 
but  in  consequence  of  sickness  amongst  them,  a  drought  in 
the  country  through  which  they  had  to  pass,  difficulties  in 
crossing  the  Mississippi,  anfd  other  embarrassments,  the  time 
of  removal  was  extended  to  a  much  longer  period  than,  eighty 
days. 

Samuel  Parks  was  a  citizen  of  the  Cherokee  nation,  and 
John  Ross  hired  from  him  four  wagons  and  teanris,  to  be  at- 
tached to  Detachment  No.  11. 

On  the  18th  of  May,  1840,  John  Ross,  styling  himself  <<  Prin- 
cipal Chief  and  superintending  Agent  of  the  Cherokee  Nation 
for  Cherokee  removal,"  presented  ad  .account  to  the  proper 
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office  at  Washington,  claiming  a  balance  doe  to  the  Cherokee 
nation  of  f  581|m6.^3|.  Amongst  his  yoachers  was  the  fol- 
lowing, being  one  of  the  expenditures  inconred  by  Detachment 
No.  ll|  in  which  Pariu  was,  with  his  teams :  — 

Fait  hire  of  fifty-one  wagons  and  teams,  for  1,029 
persons,  from  the  Ist  of  November,  1838,  to  the 
24th  of  March,  1839,  indasive,  144  days,  at  $5 
per  day,  $  36,720 ;  aUowance  of  40  days  for  re- 
toming,  at  $  7  per  day  each,  including  travelling 
expenses,  $  14,280, $51,Qp0.00 

In  November,  1840,  the  Cherokees  passed  some  resolutions, 
amongst  which  were  the  following :  — 

**  R^olved,  That  the  authority  vested  in  the  special  agents, 
and  continued  by  the  act  of  union  between  the  Eastern  and 
Western  Cherokees,  passed  at  Illinois  Camp-cpround,  on  the 
12lh  day  of  July,  1839,  and  by  them  conferred  upon  one  of 
their  members,  John  Ross,  as  superintendent,  with  a  view  to 
facilitate  the  duties  required  of  them,  be,  and  the  same  is  here* 
by,  approved  atod  ratified. 

^  And  further  resolved,  (in  support  of  the  aforesaid  authori- 
ty,) Thai  by  the  Cherokee  nation,  through  their  national  com- 
mittee and  council  in  national  council  assembled,  it  is  hereby 
ordered  that  the  aforesaid  John  Ross  be,  and  he  is  hereby,  di- 
rected and  fully  empowered  to  proceed  to  Washington  dty, 
and  to  urge  a  settlement  of  this  claim  with  all  possible  expedi- 
tion, and  to  apply  for  and  receive  from  the  government  of  the 
United  States,  in  the  name  of  the  Cherokee  nation,  the  balance 
due  of  $  581,346.88},  as  stated  in  the  account  of  the  emigra- 
tion claim,  in  order  that  the  business  growing  out  of 'it  jnay  be 
brought  to  a  final  close." 

On  the  6th  of  September,  1841,  Mr.  John  Bell,  then  Secre* 
tary  of  War,  decided  upon  this  claim,  and  allowed  it,  with  oer^ 
tain  deductions. 

On  the  17th  of  September,  1841,  Ross  received  from  the 
Treasury  the  sum  of  $486,939.50. 

On  t^e  13th  of  December,  1841,  Ross  settled  an  account 
wiib  Paj^s  as  follows :  — 

^  The  Cherokee  Nation  to  Samuel  Parks,  dep^ased.  Da. 

For  tlie  services  of  four  wagons  and  teams,  in  the 
emigration  of  the  Cherokees  in  Captain  Rich«' 
ard  Taylor's  detachment,  commencing  the  1st  of 
November,  1838,  up  to  the  24th  of  March,  1839, 
making  144  days,  at  $  5  per  day  each,.  $  2,880.00 
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By  cash  advanced  Samuel  Parks,  as  per  receipt  on 
the  rolls, $  1,600.00 

Balance  due, $1,280.00 

<' Received  of  John  Ross,  Superintendent  of  Cherokee  emi- 
£;ration,  one  thousand  two  hundred  and  eighty  dollars,  in  full 
lor  the  balance  due  of  the  above  account 
^  Signed  in  duplicate. 
«  Park  HUl,  Cherokee  Nation,  Dec.  13th,  1841. 

"  G.  W.  Parks, 
Executor  of  Samuel  Parks^  deceased!* 

In  December,  1842,  the  Cherokees  called  upon  Ross  for  cer* 
tain  information,  to  which  he  replied  that  ^  he  had  no  moneys 
in  his  hands  subject  to  legislation." 

In  July,  1844,  Parks  brought  an  action  against  Ross  in  the 
Circuit  Court  of  the  United  States  for  the  District  of  Colmn* 
bia.  The  declaration  contained  the  common  money  counts. 
In  March,  1848,  the  cause  came  on  for  trial,  when  the  jury, 
under  the  instructions  of  the  court,  found  a  verdict  for  the  de- 
fendant. Upon  the  trial,  the  defendant  took  two:  bills  of  ex- 
ception to  the  admission  of  evidence,  which  were  not  argued 
in  this  court  in  the  posture  of  the  case,  and  which  would  not 
be  inserted  in  this  report,  except  that  the  plaintiff's  bill  of  ex- 
ceptions adopts  them,  and  refers  to  the  recapitulation  of  evi- 
dence  contained  therein. 

^^  Before  the  jurors  aforesaid  retired  from  the  bar  of  the  court 
here,  the  said  plaintiff,  by  his  attorney  aforesaid,  filed  in  court 
here  the  following  bills  of  exceptions,  to  wit:  — 

^  Defendanes  First  Bill  of  Exceptions. 

<^  GteoRGE  W.  Parks,  Administrator  of  Samuel  Parvs,  v.  John 

Ross. 

^  On  the  tri^l  of  this  cause  the  plaintiff,  to  maintain  the  is- 
sue on  his  part,  offered  evidence  tending  to  show  that  the 
plaintiff's  intestate  hired  four  i^ragons  to  be  used,  and  the  same 
were  in  fact  used,  in  the  emigration  of  the  Cherokee  nation  to 
the  west  of  the  Mississippi,  under  the  arrangement  with  Gen* 
eral  Scott,  in  the  year  loo8,  and  produced  and  read  to  the  jury 
the  account  and  receipt  of  the  plaintiff,  as  follows  (copied  in 
pages  364, 865) ;  and  also  offered  to  read  in  evidence  the  account 
presented  by  the  defendant  to  the  government  of  the  United 
States,  as  follows  (copi^  in  page  364) ;  with  account  of  De- 
tachment No.  11,  in  which  detachment  it  was  admitted  the 
81* 
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said  wagons  were  employed,  and  \(rere  part  of  the  fifty-one 
wagons  therein  mentioned ;  and  also  the  opinion  and  decision 
of  Mr.  John  Bell,  Secretaify  of  War,  thereon ;  and  the  pream- 
ble and  resolutions  of  the  Cherokee  nation  referred  to  therein 
(copied  in  page  364) ;  and  the  requisition  of  the  War  Depart- 
ment ;  and  the  warrant  on  the  Treasury ;  and  the  receipt  of 
the  defendant;  to  all  which  offered  evidence  the  defendant, 
by  his  counsel,  objects ;  but  the  court  overruled  the  said  ob- 
jection, and  permitted  the  same  to  be  read ;  and  the  defend- 
ant, by  his  counsel,  excepts  thereto,  and  prays  the  court  to 
sign  and  seal,  and  cause  to  be  enrolled,  this  his  first  bill  of 
exceptions,  which  is  done  accordingly,  this  10th  day  of  April, 

**W.  Cranch, 
Jas.  S.  Morsell." 

Defendant^ s  Second  Bill  of  Exceptions. 

'^  George  W.  Parks,  Administrator  of  Samuel  Parks,  t;.  John 

Ross. 

"  Richard  Taylor's  Testimony. 

"  On  the  further  trial  of  this  cause,  and  after  the  evidence 
contained  in  the  foregoing  bill  of  exceptions  made  part  hereof, 
the  plaintiff,  further  to  maintain  the  issue  on  his  part  joined, 
gave  evidence  to  show  and  prove,  by  Richard  Taylor,  (the  said 
evidence  beinff  noted  in  writing  by  the  defendant's  attorney,) 
that  he  is  a  Cherokee,  and  was  one  of  the  delegates  originally 
appointed  by  that  nation  to  enter  into  an  arrangement  wim 
the  United  States  for  the  transportation  and  emimtion  of  the 
said  Cherokee  nation  to  the  country  set  apart  for  them  west 
of  Mississippi  River ;  that  he  had  charge  of  the  business  of 
generally  superintending  the  wagons  of  one  detachment,  in 
which  the  wagons  of  the  plaintifi*'s  intestate  were  employed; 
that  shortly  alter  they  arrived  in  the  Cherokee  country  he  was 
paid  off  by  John  Ross,  and  the  accounts  of  all  those  whose 
wagons  had  been  employed  were  settled  and  adjusted  by  the 
committee  or  delegates,  and  they  were  paid  for  eighty  days' 
travel,  and  the  balance  was  left  unpaid  t^U  the  money  could  be 
receiv^  from  the  United  States;  the  committee  or  delegates 
of  the  emigration  were  all  present  with  Ross ;  they  were  ap- 
pointed by  the  nation  in  council,  before  they  started  for  the 
West,  and  never  delegated  their  whole  power  to  John  Ross,  but 
always  acted  when  they  vtrere  needed.  John  Ross  had  a  gen- 
eral order  and  power  to  p\Ly  the  claims  arising  out  of  the  em- 
igration; he  received  the  money  and  paid  it  out  Several 
years  ago  be  paid  over  to  the  Cherokeee  nation  %  125,000, 
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whteh  had  been  saved  from  the  expenses  of  the  emigration ; 
and  being  asked  by  the  plaintiff  what  had  become  of  the 
f  180,000  received,  he  replied :  Just  before  I  left  home  to  come 
to  the  United  States,  Mr.  Ross  made  a  final  settlement  with 
the  nation  of  all  the  money  received  by  him  for  the  emigration ; 
being  asked  by  plaintiff,  he  says  it  was  in  writing,  and  plaintiff 
insists  his  answer  is  not  evidence.  He  states  that  he  is  one  of 
the  executive  council  of  the  nation,  and  now  a  delegate  from 
the  nation  to  the  United  States. 

^  Being  cross-examined  he  says :  The  only  power  Mr.  Ross 
had  to  pay  claims  was  to  pay  such  claims  as  had  been  passed 
by  the  committee  or  delegates ;  that  he  does  not  know  out  of 
what  fund  Mr.  Ross  comd  have  saved  the  f  125,000,  except 
the  money  received  for  return  wagons ;  that  no  money  ever 
was  paid  to  any  person,  nor  any  dum  ever  presented  by  any 
person  to  the  committee  or  delegates,  for  'return  wagon 
money  ^ ;  that  the  witness  himself  made  the  contract  with  the 
plaintiff's  intestate  for  the  hire  of  his  wagons,  and  no  contract' 
was  made  for,  and  no  reference  made  to,  anv  return  wagons, 
for  it  was  understood  they  were  aU  to  remam  in  the  nation ; 
that  plaintiff's  intestate  married  the  sister  of  witness,  and  was 
a  citizen  of  the  Cherokee  nation ;  that  he  sold  and  disposed  of 
his  wagons  and  teams  in  the  Cherokee  nation,  except  one,  with 
which  He  returned  to  the  State  of  Tennessee,  for  the  purpose, 
as  he  stated  to  witness,  of  bringing  out  his  family ;  he  did  not 
return,  but  died  in  Tennessee,  and  he  never  in  his  liretime  to 
witness,  or  with  his  knowledge,  set  up  any  claim  for  return 
wagons ;  and  witness  was  present  when  the  account  of  plain- 
tiff's intestate  was  settled,  and  afterwards,  when  the  full 
balance  was  paid  to  the  plaintiff;  that  there  were  various  inci- 
dental expenses  not  estimated  for  originally,  but  which  had  to 
be  paid  by  the  nation,  growing  out  of  the  delays  and  other 
causes  in  the  emigration ;  that  they  were  paid  by  the  nation, 
and  witness  does  not  know  out  of  what  fund  they  could  have 
been  paid,  except  out  of  the  return  wagon  money ;  and  witness 
believes,  from  the  facta  he  has  stated,  that  the  money  so  paid 
over  by  Ross  to  the  nation,  and  the  incidental  expenses  of  the 
emigration,  were  paid  out  of  that  fund. 

"  And  thereupon,  and  after  the  testimony  of  the  said  Richard 
Taylor  had  been  given,  the  plaintiff  further  offered  to  read  in 
evidence  from  a  certain  printed  document,  purporting  to  be 
Senate  Document  298, 1st  Session  29th  Congress,  two  certain 
papers  as  follows,  marked  B  and  C,  (copied  in  record,)  and 
to  lay  a  foundation  therefor  gave  to  the  court  the  following 
evidence  (evidence  of  Btirke  and  J.  R.  Rogers,  copied  in  rec- 
ord) ;  and  the  defendant  objected  to  the  admissibility  of  the 
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said  papers  so  offisred  to  be  read  in  evidence,  maintaining  there 
was  no  sufficient  foundation  laid  for  them  as  secondary  proof; 
but  the  court  overruled  his  said  objection,  and  permitted  the 
same  to  be  read  in  evidence,  and  the  same  was  read  according- 
ly, and  the  defendant  excepts  thereto,  and  pra^s  the  cpurt  to 
sign  and  seal  this  his  bill  oi  exceptions,  which  is  done  accord- 
ingly ;  and  the  same  is  ordered  to  be  enrolled  according  to  the 
statute,  this  10th  day  of  April,  1848. 

«  W.  Cranch, 
James  S.  Morsell.^ 

(Then  followed  Mr.  Burke  and  Mr.  Rogers's  statementSi 
which  are  omitted.) 

Plaintiff's  First  Bill  of  Exceptions. 

^  George  W. Parks,  Administrator  of  Samuel  Parks,  t?.  John 

Ross. 

<'  And  the  evidence  stated  in  the  foregoing  bill  of  exceptions, 
made  part  hereof,  having  been  read  to  the  jury,  the  plaintiff 
rested ;  and  thereupon  the  defendant  prayed  the  court  to  in- 
struct the  jury,  that,  upon  the  whole  evidence  aforesaid,  if  the 
same  shall  be  believed  by  the  jury,  the  plaintiff  is  not  entitled 
to  recover  in  this  action. 

"  Which  instruction  the  court  granted ;  to  the  granting  of 
which  the  plaintiff,  by  hb  counsel,  excepts,  and  prays  the  court 
to  sign  and  seal  this  his  bill  of  exceptions,  which  is  accordingly 
done,  this  11th  day  of  April,  1848. 

"  W.  Cranch, 
James  S.  Morsell, 
James  Dunlop. 

Plaintiff's  Second  BUI  of  Exceptions. 

^  George  Wv  Parks,  Administrator  of  Samcjel  Parks,  v.  John 

Ross. 

"  And  thereupon,  and  upon  the  whole  evidence  in  the  said 
first  and  second  bill  of  exceptions  of  said  defendant  contained, 
made  part  hereof,  the  defendant  by  his  counsel  prays  the  court 
to  instruct  the  jury,  that,  if  the  same  is  believed  by  the  jury  to 
be  true,  the  plaintiff  is  not  entitled  to  recover  in  this  action ; 
which  instruction  the  court  ^nted ;  to  the  granting  of  which 
the  plaintiff,  by  his  counsel,  excepts,  and  prays  the  court  to 
sign,  seal,  and  enroll  this  his  exception,  which  is  accordingly 
done,  this  11th  day  of  April,  1848. 

«  W.  Cranch, 
Jabibs  Dunlop.^ 
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The  counsel  for  the  plaintiflf  sued  oat  a  vnrit  of  error,  and 
brought  the  case  up  to  this  court 

It  was  argued  by  Mr.  Greettj  for  the  plaintiff  in  error,  and 
Mr.  Bradley^  iot  the  defendant  in  error. 

-  Mr,  Greettj  for  the  plaintifT  in  error,  contended  that,  apart 
from  the  testimony  of  Richard  Taylor,  it  is  clear  from  the  evi- 
dence that  the  defendant  claimed  and  received  from  the  United 
States  government  the  money  "in  trust"  for  those  who  were 
entitled  to  it  by  having  furnished  transportation  ;  that  the 
plaintiff's  intestate  was  one  of  those  who  lurnished  transporta- 
tion ;  and  that  defendant,  having  claimed  and  received  the 
money,  as  trustee,  is  liable  in  this  action.  See  2  T.  R.  370 : 
Cary  v.  Curtis,  3  Howard,  247,  ^9 ;  1  Harris  &  Gill,  258. 

But  the  Circuit  Court  treated  the  defendant  as  the  head  or 
executive  of  a  foreign  and  independent  nation,  and  held  that, 
having  received  the  money  as  such,  he  was  responsible  only  to 
the  nation,  and  could  notj  jure  genliunij  be  personally  liable. 

This  he  contended  was  clearly  a  mistake  both  of  the  facts 
and  of  law,  and  referred  to  the  Cherokee  resolutions  and  to 
6  Peters,  1. 

K  it  be  contended,  on  the  strength  of  Taylor's  evidence,  that 
the  defendant  has  paid  over  to  the  nation,  and  thereby  dis- 
charged his  liability,  it  is  answered,  that  defendant  could  not 
discharge  himself  by  any  settlement  with  or  payment  over  to 
the  nation,  after  notice,  and  pending  this  suit  See  10  Peters, 
168;  Bend  v.  Hoyt,  13  Peters,  263,  267. 

But  there  is  no  evidence  that  defendant  has  paid  over  to 
the  nation ;  the  only  evidence  to  that  effect  is  found  in  Tay- 
lor's testimony,  as  follows :  ^  Just  before  I  left  home  to  come 
to  the  United  States,  Mr.  Ross  made  a  final  settlement  with 
the  nation  of  all  the  money  received  for  the  emigration." 
This  does  not  say  that  he  paid  over  to  the  nation  the  amount 
received  on  account  of  Parks's  wagons,  or  that  he  showed  any 
youcber  of  payment  to  Parks.  He  might  have  paid  to  the 
nation  all  except  the  amount  due  Parks,  and  said  that  he  re- 
tained that  on  account  of  this  very  pending  suit  Moreover, 
Taylor's  evidence  shows  that  the  settlement  was  in  writing. 
Then  the  written  account  or  a  duly  certified  copy  should 
have  been  produced  (1  Grecnleaf's  Evidence,  82,  84,  88)^ 
and  the  plaintiff  had  a  right  to  rule  out  his  evidence  on  this 
point  V 

The  statement  made  by  the  witness,  Taylor,  that  "  the  com- 
mittee or  delegates  of  the  emigration  never  delegated  their 
whole  power  to  John  Ross,"  is  contradicted  by  the  Cherokee 
resolutions  of  the  11th  of  November,  1840 ;  and  by  a  com- 
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parison  of  his  testimony  with  the  other  evidence  in  the  case, 
it  will  be  seen  that  all  the  material  statements  therein  coiu* 
tained,  affectine  the  plaintifT's  right  to  recover,  were  in  con- 
flict with,  and  disproved  by,  the  other  evidence  in  the  cause. 
Though  called  to  the  stand  by  the  plaintiff,  the  latter  was  not 
conclusively  bound  W  his  statements  (11  Gill  &  Johns.  28; 
1  Gill,  84 ;  Greenleal,  §  443) ;  nor  were  the  jury,  whose  prov- 
ince it  was  to  decide  between  the  conflicting  evidence. 

It  will  be  contended  for  the  plaintifi^  that,  the  evidence  being 
contradictory,  or  conducing  to  different  results,  the  effect  of 
the  instructions  given  by  the  Circuit  Court  was  to  withdraw 
from  the  jury  their  proper  functions  to  determine  the  facts  upon 
the  evidence,  and  to  take  from  them  the  right  of  weighing  the 
efiect  and  sufficiency  of  the  evidence ;  and  that,  in  so  far  as  the 
instructions  given  by  the  Circuit  Court  were  founded  on  the 
testimony  of  the  witness  Taylor,  disregarding  the  conflict  be* 
tweeii  that  and  the  other  evidence  in  the  cause,  said  instruo- 
tions  were  founded  on  part  of  the  evidence  only,  and  therefore 
improper.  Green  leaf  v.  Birth,  9  Peters,  298;  United  States 
V.  Tillottson,  12  Wheat  181  ;  Hart  v.  Miller,  3  A.  K.  Marsh. 
836 ;  Browning  v.  Grady,  10  Ala.  999 ;  2  Gill  &  Johns.  403. 

Mr.  Bradley^  for  defendant  in  error. 

The  defendant  will  endeavor  to  show  that  the  court  did  not 
err  in  giving  the  instruction. 

There  was  no  evidence  legally  sufficient  to  authorize  the 
jury  in  finding  any  undertaking  on  the  part  of  Boss  to  pay 
plaintifl^s  intestate  for  return  wagons. 

There  was  no  evidence  firom  which  the  jury  could  infer  that 
Boss  was  personally  liable  therefor. 

There  was  no  evidence  tending  to  prove  the  material  fact  of 
any  contract,  expres^d  or  implied,  between  Boss  and  the  said 
Parks,  by  which  Boss  became  liable  to  pay  for  the  return 
ws^ons. 

The  testimony  in  the  cause  is  so  slight  and  inconclusive,  that 
no  rational  mind  could  draw  the  conclusion  therefrom  that 
Boss  had  come  under  obligation  to  pay  the  plaintifi*  the  return 
wagon  bill  claimed  by  him.  There  was  no  evidence  conducing 
to  prove  the  issue  on  behalf  of  the  plaintifi*. 
,  The  rule  in  Maryland  on  this  subject  is  well  settied.  The 
Court  of  Appeals  of  that  State  has  said :  — 

It  is  the  peculiar  province  of  the  court  to  determine  all  ques- 
tions of  law  arising  before  them ;  and  the  undoubted  right  of 
the  jury  to  find  all  matters  6f  fact  when  evidence  legally  suffix 
cient  for  that  purpose  is  submitted  for  their  consideration. 

Tyson  i;.  Bichaxd,  3  Har.  tx,  Johns.  109 ;  Dale  v.  Fassett,  Lessee^ 
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lb.  119;  Ford  v.  Gwinn,  lb.  496;  Saunders  v.  Webster,  lb. 
432;  Benson  v.  Hobbs,  4  Har.  &  Johns.  285 ;  Schwartz  v.  Ty- 
son, lb.  291 ;  Benson  v.  Anderson,  lb.  315 ;  Mercer  v.  Walmsley, 
6  Hbx.  Si  Johns.  32 ;  and  see  Davis  v.  Davis,  7  Har.  &  Johns.  39 ; 
Coale  V.  Harrington,  7  Har.  &  Johns.  166 ;  Gist  v.  Cockey,  lb. 
140, 141 ;  Barger  v.  Collins,  lb.  220 ;  Riggin  v.  Patapsco  Ins. 
Co.,  lb.  295. 

Where  there  is  a  failure  of  evidence  in  respect  to  any  one 
material  fact  involved  in  the  issue,  the  evidence  Is  not  legally 
sufficient  to  warrant  the  jury  in  finding  the  issue  it  is  ofiered 
to  sustain ;  and  it  is  the  duty  of  the  court  to  instruct  them  ac- 
cordingly.    Cole  V.  Hebb's  Adinr.,  7  Gill  &  Johns.  20. 

To  have  granted  such  an  instruction  would  have  been  to  have 
authorized  the  jury  to  find  a  fact,  of  which  no  testimony  legally 
sufficient  to  warrant  such  a  finding  had  been  submitted  to 
their  consideration.  Chesapeake  Ins.  Co.  v.  Allegre's  Adnu*., 
2  Gill  &  Johns.  172. 

"  Where  there  is  no  evidence  applicable  to  the  issue,  or  tend- 
ing to  prove  any  material  fact,  a  total  failure  of  evidence,  the 
court  will  direct  the  jury  to  find  accordingly."  Davis  r.  Barneyi 
2  Gill  fc  Johns.  404. 

«  From  the  view  v/hich  we  have  taken  of  the  testimony  in 
this  cause,  we  cannot  approve  the  instruction  given  to  the  jary. 
They  were  instructed,  that  they  might  draw  concluaions  and 
infer  facts  which  the  evidence  before  them  was  not  legally 
sufficient  to  warrant  tHem  in  finding."  McNulty  v.  Cooper,  3 
Gill  ic  Johns.  219. 

"  Conceding  that  the  court  were  right  in  admitting  the  evi- 
dence, their  instruction  is  clearly  erroneous,  as  they  submitted  to 
the  jury  the  finding  of  a  fact,  of  which  no  testimony  legally  suf- 
ficient for  that  purpose  had  been  adduced  before  them.  Thus 
they  authorized  them  to  find  that  the  profits  of  the  real  estate 
had  been  applied  to  the  maintenance  of  Elizabeth,  her  brothers 
and  sisters,  when  not  a  scintilla  of  proof  had  been  offered  to 
show  such  application.  On  the  contrary,  the  accounts  showed 
that  he  had  charged  himself  with  them  as  part  or  the  personal 
estate,  and  had  either  paid  them  away  in  satisfaction  of  debts 
and  disbursements,  or  held  them  in  his  hands  as  part  of  the 

feneral  balance  of  the  intestate's  personal  estate."     Barch  i;. 
(undeU,  4  Gill  &  Johns.  452. 
Here  the  proof  is,  he  had  applied  the  return  wagon  money 
to  incidental  expenses  in  part,  and  had  paid  over  the  residue  to 
the  nation. 

Where  a  plaintiff  offers  no  testimony,  or  such  as  is  so  sliglit 
and  inconclusive  that  a  rational  mind  cannot  draw  the  condn- 
■ions  sought  to  be  deduced  from  It,  it  is  the  right  of  the  co^ttf 
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and  their  duty,  when  applied  to  for  that  purpose,  to  instmct 
the  jury  that  he  is  not  entitled  to  recover.  Morris  v,  Brickley, 
1  Har.  &  GiU,  107. 

This  prerogative  of  the  court  is  never  exercised,  but  in  cases 
where  the  evidence  is  so  indefinite  and  unsatisfactory,  that 
nothing  but  wild,  irrational  conjecture,  or  licentious  speculation, 
could  induce  the  jury  to  pronounce  the  verdict  which  is  sought 
at  their  hands.    Ferguson  v.  Tucker,  2  Har.  &  Gill,  189, 190. 

See  further  cases  in  Maryland. 

Sanderson  v.  Marks,  1  Har.  &  GiU,  252 ;  Morris  v,  Brickley,  lb. 
107 ;  Caton  v.  Shaw,  2  Har.  &  Gill,  13 ;  Smith  v.  Edwards,  lb. 
411 ;  Duvall  v.  Farmers'  Bank,  7  Gill&  Johns.  78;  and  Gray 
V.  Crook,  12  Gill  &  Johns.  236. 

And  in  this  court 

The  error  complained  of  is,  that  the  Curcuit  Court  did  not 
give  an  opinion  on  a  point  proposed  ;  the  court  was  certainly 
bound  to  give  an  opinion,  if  required,  upon  any  point  relevant 
to  the  issue.  Douglass  v.  McAlister,  3  Cr.  297.  But  it  is 
equally  clear,  the  court  cannot  be  required  to  give  to  the  jury 
an  opinion  on  the  truth  of  the  testimony  in  any  case.  Smith 
V.  Carrington,  4  Cr.  62.  It  is  the  province  of  the  jury  to  "'/eigh 
and  decide  upon  the  sufficiency  of  the  evidence.  Where  there 
is  no  evidence  to  prove  a  material  fact,  the  court  are  so  bound 
to  instruct  the  jury,  when  requested ;  but  they  cannot  take  from 
the  jury  the  right  of  weighing  the  evidence,  and  determining 
what  effect  it  shall  have.  Greenleaf  v.  Birth,  9  Peters,  299; 
S.  P.  Ches.  &  Ohio  Canal  Co.  v.  Knapp,  lb.  567,  668;  Scott 
V.  Lloyd,  lb.  445,  446. 

In  trials  at  law,  whilst  it  is  invariably  true  that  the  decis- 
ion of  questions  upon  the  weight  of  evidence  belongs  exda- 
sively  to  the  juiy,  it  is  equally  true  that,  whenever  instructions 
upon  evidence  are  asked  from  the  court  to  the  jury,  it  is  the 
right  and  duty  of  the  former  to  judge  of  the  relevancy,  and  by 
necessary  implication,  to  some  extent,  of  the  certainty  and 
definiteness  ol  the  evidence  proposed.  Irrelevant^  impertinent, 
and  immaterial  statements  a  court  cannot  be  called  upon  to 
admit  as  the  groundwork  of  instructions ;  it  is  bound  to  take 
care  that  the  evidence  on  which  it  shall  be  called  to  act  is  legali 
and  ^hat  it  conduces  to  the  issue  on  behalf  of  either  the  plain- 
tiff or  of  the  defendant     Roach  v.  Hulings,  16  Peters,  323. 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court 

On  the  trial  of  this  cause  below,  after  the  plaintiff  had  closed 

his  testimony,  the  defendant's  counsel  requested  the  court  to 

instruct  the  jury,  "  that,  if  the  evidence  is  believed  by  the  jury 

to  be  true,  the  plaintiff  is  not  entitled  to  recover."     This  in- 
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struction  was  given  by  the  coart,  and  excepted  to  by  plaintifE 
Its  correctness  is  the  question  for  oar  decision. 

It  is  undoubtedly  the  peculiar  province  of  the  jury  to  find  all 
matters  of  fact,  and  of  the  court  to  decide  all  questions  of  law 
arising  thereon.  But  a  jury  has  no  right  to  assume  the  truth 
of  any  material  fact,  withdut  some  evidence  legally  sufficient 
to  establish  it.  It  is,  therefore,  error  in  the  court  to  instruct  the 
-jury  that  they  may  find  a  material -fact,  of  which  there  is  no 
evidence  from  which  it  may  be  legally  inferred. 
.  Hence  the  practice  of  granting  an  instruction  like  ihe  pres- 
ent, which  makes  it  imperative  upon  the  jury  to  fiind  a  veraict 
for  the  defendant,  and  which  has  in  many  States  superseded 
the  lincient  practice  of  a  demurrer  to  evidence.  It  answers  the 
same  purpose,  and  should  be  tested  by  l^e  same  rules.  A  de- 
murret  to  evidence  admits  not  only  the  facts  stated  therein,  but 
also  every  conclusion  which  a  jury  might  fairly  or  reasonably 
infer  therefirom.  - 

The  question  for  our  consideration  is,  therefore,  whether  the 
evidence  Bubmitt^  by  the  plaintiff  in  this  case  was  sufficient 
to  authorize  the  jury  in  finding  any  contract  .or  undertaking, 
either  express  or  implied,  on  the  part  of  John  Boss,  the  defend- 
ant, to  pay  the  money  demanded  in  the  declaration. 

A  brief  summarv  of  the  admitted  facts  of  the  case  will,  we 
think,  sufficiently  demonstrate  the  correctness  of  the  instruc- 
tion  given  by  the  court  below,  and  that,  if  the  defendant  had 
demurred  to  the  evidence  in  form,  he  would  have  been  entitled 
to  the  jud^ent  of  the  court 

The  plamtiff's  intestate  was  a  citizen  of  the  Cherokee  nation. 
In  183b,  a  large  portion  of  this  nation,  of  which  John  Ross 
was  th^  principal  chief,  had  consented  to  emigrate  to  the  west 
of  the  Mississippi  River.  The  Cherokees  were  permitted  to  con- 
duct their  emigratipn  by  their  own  agents,  the  expense  thereof 
to  be  advanced  by  the  United  States  out  of  certain  moneys 
or  money  due  to  the  Cherokees  by  a  former  treaty.  They 
accordingly  appointed  certain  persons  of  their  own  nation  as 
delegates  or  special  agents  to  act  in  behalf  of  the  nation.  Of 
this  agencv  John  Ross  was.  the  chief,  and  ected  as  general 
superintendent  As  such,  he  received  large  sums  of  money 
firom  the  treasury  df  the  United  States  for  the  purpose  of  de- 
fraying the  expenses  of  the  emigration,  on  estimates  approved 
by  General  Scott  Among  these  estimates  was  one  for  hire 
of  fifty-one  wagons  and  teams,  amounting  in  the  whole  to 
$  51,000.  In  this  amount  was  included  an  item  of  f  14^280, 
as  necessary  to  pay  the  hire  and  expenses  of  the  wagons  on 
their  return,  at  the  rate  of  seven  dollars  per  day.  The  plain- 
tiff's intestate  was  owner  of  four  of  the  fifty-one  wagons  and 
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teams  employed.  After  the  emiCTation  was  ended,  the  dele- 
gates or  agents  of  the  nation  settled  the  accounts,  and  among 
others  that  of  plaintiff's  intestate,  who  received  the  amount  of 
his  account  and  gave  a  receipt  in  full.  Nothing  was  allowed 
him  for  return  wagon  hire  in  the  account  settled,  and  none 
was  claimed  by  him,  as  he  was  himself  a  Cherokee,  and  in- 
tended to  reside  in  the  nation.  Since  his  death,  this  suit  has 
been  instituted  by  his  administrator,  on  the  mistaken  notion, 
that,  because  in  the  money  of  the  nation  received  by  John 
Boss  there  was  included  a  sum  of  $  14,280  estimated  as  ne- 
cessary to  pay  return  wagon  hire,  therefore  the  -^plaintiff's 
intestate  was  entitled  to  his  proportional  share  of  it,,  without 
any  regard  to  the  fact,  .whetner  the.Cherokees  were  willing 
to  allow  it  to  him,  or  whether  it  was  due  to  him  on  his  own 
contract  with  their  agents.  There  was  no  evidence  whatever 
tending  to  show  a  special  contract  by  John  Ross  personally  to 
pay  for  the  teams  and  wagons,  either  for  going  or  returning. 
The  contract  of  plaintiff's  intestate  was  with  the  Cherokee  na- 
tion, through  their  known  public  agents  or  officers.  John  Ross 
was  the  superintendent,  treasurer,  and  disbursing  officer.  The 
money  in  his  possession  was  the  money  of  the  nation;  the 
plaintiff's  intestate,  and  all  who  were  emploved  in  assisting  the 
nation  to  emigrate,  were  fully  aware  that  John  Ross  was  act- 
ing as  a  public  officer,  and  dealt  with  him  as  such. 

Now,  it  is  an  established  rule  of  law,  that  an  agent  who 
contracts  in  the  name  of  his  principal  is  not  liable  to  a  suit  on 
such  contract ;  much  less  a  public  officer,  acting  for  his  gov- 
ernment. As  regards  him  the  rule  is,  that  he  is  not  responsi- 
ble on  any  contract  he  may  make  in  that  capacity ;  and  wher- 
ever his  contract  or  engagement  is  connected  with  a  subject 
fairly  wjthin  the  scope  of  his  authority,  it  shall  be  intended  to 
have  been  made  officially,  and  in  his  public  character,  unless 
the  contrary  appears  by  satisfactory  evidence  of  an  absolute 
and  unqualified  engagement  to  be  personally  liable. 

The  Cherokees  are  in  many  respects  a  foreign  and  inde- 
pendent nation.  They  are  governed  by  their  own  laws  and 
officers,  chosen  by  themselves.  And  though  in  a  state  of 
pupilage,  and  under  the  guardianship  of  the  United  States, 
this  government  has  delegated  no  power  to  the  courts  of  this 
District  to  arrest  the  public  representatives  or  agents  of  In- 
dian nations,  who  may  be  casually  within  their  local  juris- 
diction, and  compel  them  to  pay  the  debts  of  their  nation, 
either  to  an  individual  of  their  own  nation,  or  a  citizen  of  the 
United  States. 

The  judgment  of  the  Circuit  Court  is  therefore  affirmed|  with 
costs. 


DECEMBER  TERM,   1850.  875 

Fowler  et  al.  9.  Merrill. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  CSrcuit  Court  of  the  United  States  for  the 
District  of  Colambia,  holden  in  and  for  the  County  of  Wash- 
ington, and  was  argued  by  counsel.  On  consideration  where- 
of, it  is  now  here  ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby,  affirmed,  with  costs. 


Absalok  Fowlbb  and  Noah  H.  Basoett,  Appbllants,  v.  Atbbs 

P.  Mbbbill. 
< 

The  act  of  Conmss  passed  on  the  24tb  of  September,  1789  (1  8tat  at  Laree,  88, 
89),  provides  that  ex  pcaU  depositions  may  be  token  before  a  judge  of  a  County 
Court. 

Where  a  Probate  Court  is  oi^nized  for  each,  county  in  a  State,  is  a  court  of  record, 
and  has  a  seal,  it  is  sufficient  if  a  deposition  onder  that  act  be  taken  before  a  judge 
of  the  Probate  Court 

Although  the  day  when  a  mortgage  was  executed  was  not  stated,  yet  where  it  bore  a 
date  m  its  commencement,  and  its  acknowledgment  and  date  of  record  were  both 
given,  and  both  of  them  preceded  a  sheriff's  sale  of  the  mortgaged  property,  it  was 
certun  that  the  mortgage  was  executed  before  the  sale  under  execution. 

Although,  when  the  mortgage  was  recorded,  the  laws  of  the  State  did  not  make  the 
mere  recording  eoi\rey  the  title  when  the  personal  property  Uius  mortgaged  re- 
mained in  the  posscision  of  the  mortgagor,  yet  they  sanctioned  the  mortgage  un* 
less  it  was  made  without  good  considemtion,  and  opposed  by  a  hondjide  subsequent 
purchaser,  who  had  no  notice  of  its  existence. 

But  the  fact  of  recording  the  mortgage  tended  to  give  notice  of  its  existence,  and  hi 
the  present  case  the  evidence  shows  that  the  purchasers  at  the  sheriff's  sale  had 
notice  of  the  mortgage. 

Sach  purchasers  must  allege  that  their  want  of  notice  continued  up  to  the  time  of 
making  actual  payment ;  a  want  of  notice  merely  extending  to  the  time  of  making 
the  purchase  is  not  enough.  Payment  might  nave  been  refused,  and  then  they 
would  not  have  been  injured. 

Moreover,  between  the  time  when  the  mortgage  was  in  fact  recorded  and  the  time 
of  the  sheriff's  sale,  the  State  passed  a  law  making  such  recorded  mortgages 
valid. 

The  increase  or  offspring  of  slaves  belong  to  the  owner  of  the  mother. 

The  decree  of  the  Circuit  Court  being  that  the  purchasers  at  the  sheriff's  sale 
should  either  surrender  the  property  to  the  prior  mortgagee,  or  pay  the  value 
thereof,  such  value  was  properly  computed  as  it  was  at  the  tmie  of  rendering  the 
decree.  ^ 

«The  hire  of  the  slaves  was  properly  chai^ged  as  commencing  when  the  prior  mort- 
gagee filed  his  bill  for  a  foreclosure.  ^ 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Arkansas,  sitting  as  a  court  of 
equity. 

It  was  a  bili^filed  by  Merrilli  the  appellee,  against  Fowler 
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and  Badgett  and  other  persons,  under  the  following  circiun- 
stances. 

In  April  and  June,  1837|  N.  L.  Williams  made  the  following 
notes:  — 

^  I  11,428t^.  Natchez,  Ut  April,  1837. 

"  Two  years  after  date,  I  promise  to  pay  J.  L.  Dawson,  or 
order,  the  sum  of  eleven  thousand  four  hundred  and  twenly- 
eight  dollars  and  twenty-two  cents,  value  received.   Negotiable 
and  payable  at  the  Planters'  Bank  of  Mississippi,  Natchez. 
(Signed,)  N.  ll  WiLLiAifs." 

"  1 1,150.  Natchez,  1st  June,  1837. 

^  Twelve  months  after  date,  I  promise  to  pay  J.  L.  Dawson, 
or  order,  eleven  hundred  and  fifty  dollars,  value  received,  ne- 

fotiable  and  payable  at  the  Plsuiters'  Bank  of  MississipiM, 
fatchez. 

(Signed,)  N.  L.  Williams." 

Making  together  the  sum  of  %  12,578.22. 

These  notes,  indorsed  by  Dawson,  were  also  indorsed  by 
Merrill,  and  discounted  for  Dawson's  use  by  the  Planters'  Bank 
of  Mississippi  at  Natchez. 

In  order  to  secure  Merrill,  Dawson  executed  a  mortgage  to 
him  of  certain  negroes  then  on  the  plantation  of  Dawson,  in 
Arkansas.  There  were  nine  negro  men,  six  women,  and  three 
boys  included  in  the  mortgage.  As  this  mortgage  was  much 
discussed  in  the  argument,  it  is  proper  to  give  its  commence- 
ment and*  acknowledgment :  — 

^  This  indenture,  made  this  25th  day  of  November,  in  the 
year  pf  our  Lord  1837,  between  James  L.  Dawson,  of  tiie 
county  of  Jefferson,  State  of  Arkansas,  of  the  one  part,  and 
A.  P.  Merrill,  of  the  city  of  Natchez,  State  of  Mississippi^  of 
the  other  part,  witnesseth :  That  the  said  James  L.  Dawson,  in 
consideration  of  the  debt  to  be  secured,  hereinafter  mentioned, 
and  of  oiie  dollar  to  him  in  hand  paid  by  the  baid  A.  P.  Merrill, 
the  receipt  whereof  is  hereby  acknowledged,  doth  give,  grant, 
bargain,  sell,  and  convey  unto  the  said  A.  P.  Mernll,  the  fol- 
lowing-described negroes,  now  on  the  plantation  of  tiie  said 
Jlunes  L.  Dawson,  Imown  by  the  name  of  Woodstock,  lying  in 
the  county  of  Jefferson,  State  of  Arjcanseis,  viz."  &c.,  &c 

**  To  have  and  to  hold  the  said  negroes  unto  tiie  said  A.  P. 
Mernll,  his  heirs  and  assigns,  to  the  only  proper  use  of  the  said 
A.  P.  Merrill,  his  heirs  and  assigns  for  ever.'*  Provided,  that  if 
the  said  James  L.  Daws6n,  bis  executors  and  adminiBtrators, 
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or  either  of  them,  do  pay,  or  cause  to  be  paid,  unto  the  gaid 
A.  P.  Merrilli  bis  executors,  administrators,  or  assigns,  ihe  just 
and  full  sum  of  $  12,678J32,  as  mentioned  in.  two  certain  notes 
of  the  following  tenor,  viz.  No.  1,  drawn  by  N.  L.  WlUiams, 
dated  1st  April,  1837,  at  two  years,  for  1 11,428.22 ;  2  do.  do., 
1st  June,  18i37,  twelve  months,  $  1,150,  indorsed  by  J.  L.  Dtetw* 
son  and  A.  P.  Merrill,  and  payable  at  the  Planter's  Bank  of 
Mississippi,  Natchez,  then  these  presents  tp  be  void ;  and  the 
said  James  L.  Dawson  doth  covenant  with  the  said  A.  P.  Mer- 
rill, that  he,  the  said  James  L.  Dawson,  his  executors,  adminis* 
tr&tors,  or  assies,  shall  and  will  pay,  6r  cause  to  be  paid,  to 
the  said  A.  P.  Merrill,  his  executors,  administrators,  or  assigns, 
the  said  sum  of  f  12,578.22,  as  aforesaid,  on  the  day  above 
Hmited  for  the  payment  thereof. 

^  In  testimony  whereof,  the  said  James  L.  Dawson  has  here- 
unto set  his  hand  and  seal,  the  day  and  yeipr  above  written. 
(Signed,)  James  L.  Dawson. 

^^  Signed,  sealed,  and  delivered  in  the  preseuce  <^— 

^State  of  Mississippi^  Adams  County. 

^  Personally  came  before  me.  Judge  of  the  Probate  Court  in 
and  for  the  county  aforesaid,  the  within-named  James  L.  Daw- 
son, who  acknowledged  that  he  signed,  sealed,  and  delivered 
the  within  instrument  in  writing,  as  his  act  and  deed,'  for  the 
purposes  and  intents,  and  on  the  day  and  year,  therein  men- 
tioned. 

^  Given  under  my  hand  and  seal,  this  24th  day  of  Novem- 
ber, A  D.  1837. 

«  C.  Rawlinos,  Juagt  ofProhateP 

On  the  29th  of  December,  1837,  this  mortgage  was  recorded 
in  Arkansas. 

On  the  12th  of  March,  1841,  the  President  and  Directors 
and  Company  of  the  Commercial  Raih-oad  Bank  at  Vicksburg, 
suing  for  the  use  of  William  W.  Frazier,  Thomas  E.  Rob- 
bins,  and  William  S.  Bodley,  obtained  a  judgmtot  against 
Dawson  in  the  Circuit  Court  of  Pulaski  County  (State  court 
of  Arkansas).    The  amount  of  the  judgment  was,  — 

Debt,  .......        $9,688.00 

Damages, 1,065.00 

Costs,  •        .        •        .        .        .  8.95 

$10,761.95 

On  the  24th  of  April,  1841|  a  fieri  fdcias  was  issued  upon 
32* 
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this  judgment,  and  levied  upon  certain  lands  and  eleven  of  the 
negroes  mentioned  in  the  mortgage; 

After  an aliai  writ,  theproperty  was  exposed  to  sale  on  the 
11th  of  October,  1841.  Fowler  became  the  purchaser  of  some 
of  the  negroes,  and  on  the  next  day  the  sheriff  executed  a  deed 
to  him,  reciting  the  judgment  and  execution,  and  concluding 
thus:— 

^  Now,  know  all  men  by  these  presents,  that  I,  John  J.  Ham- 
rnett,  as  such  sheriff  as  aforesaid,  for  and  in  consideration  of 
the  premises,  and  for  and  in  consideration  of  the  said  a^re* 
gate  sum  of  $  2,966^6},  to  him,  the  said  John  J.  Hammett,  as 
such  sheriff,  in  hand  paid  by^  the  said  Absalom  Fowler,  the  re- 
ceipt whereof  is  hereby  acknowledged,  have  granted,  bargained, 
sold,  and  delivered,  and  do  hereby  grant,  bargain,  sell,  and  de- 
liver, all  of  said  slaves  above  described  to  the  said  Absalom 
Fowler,  hereby  conveying  to  him,  and  to  his  heirs  and  assigns 
for  ever,  all  of  the  right,  title,  estate,  interest,  daim,  and  de- 
mand of  the  said  James  L.  Dawson,  of,  in,  and  tp  the  same. 
Not  making  myself  hereby  responsible  for  the  title  of  said 
slaves,  but  only  conyejring,  as  such  sheriff,  the  title  of  the  said 
James  L.  Dawson  in  and  to  the  same. 

^  Signed,  sealed,  and  delivered,  this  12fh  day.  of  October, 
A.  D.  184L  Interlined  on  second  and  third  pages  before 
signed. 

^<  John  J.  Hammett, 
Sheriff  of  Jefferson  County^  ArkansasJ* 

JBadgett  subsequently  purchased  some  of  these  slaves  from 
Fowler,  and  other  persons,  who  were  made  defendapts- in  the 
bill  filed  by  Merrill,  were  purchasers  at  the  sale. 

On  the  4th  of  March,  1842,  Merrill  paid  the  notes  of  Wil- 
Jiams,  which  had  been  discounted  for  Dawson's  use  by  tb^ 
Planters'  Bank  of  Mississippi. 

On  the  7th  of  September,  1842,  Merrill  filed  his  bill  in  the 
Circuit  Court  of  the  United  States  for  Arkansas,  against 
the  following  persons;  viz.  ^<  James  L.  Dawson,  who  is  a 
citizen  of  the  State  of  Arkansas,  but  now  temporarily  residing 
in  the  Indiegd  country  west  of  the  State  of  Arkansas,  James 
Smith  of  Arkansas  County,  William  Dawson  of  Jefferson 
County,  Samuel  C.  Roane  of  Jefferson  Coxxpjtjy  Samuel  Tay- 
lor of  Jefferson  County,  Nathaniel  H.  Fish  6f  Jefferson  County, 
Oarland  Hardwick  of  Jefferson  County,  Absedom  Fowler  of 
Pulaski  Countj,  Noah  H.  Badgett  of  Pulaski  County,  and  aU 
of  Vhom  aie.citizens  of  the  State  x)f  Arkansas,  and  Sophia  M. 
Baylor,  who  is  a  citizen  of  the  State  of  ^Arkansas,  but  now 


DECEMBER  TERM.   1850.  379 

Fowler  et  ftl  v.  MerrilL 

temporarily  residing  at  Fort  Gibsoiii  in  the  Indian  coontryi 
west  of  the  State  of  Arkansas.'' 

The  bill  stated  the  circnmstances  mentioned  above,  and  then 
averred  that  the  defendants  purchased  the  slaves  with  notice  of 
the  mortgage.  It  then  specially  interrogated  Powler  and  Badg- 
ett,  among  other  things,  as  to  whether  they  ever  had  actaal 
notice  of  the  mortgage,  and  if  so,  when ;  and  also  as  to  the 
value  of  the  slaves  at  the  time  thev  came  into  their  possession, 
and  their  value  at  the  time  of  fiung  the  bill ;  and  as  to  the 
worth  of  their  services  or  hire  after  they  came  into  defendants' 
possession ;  and  whether  Jackson  and  other  children  were  the 
issue  of  the  mortgaged  slaves ;  and  also  as  to  the  identity  of 
the  slaves  themselves. 

Defendants  answered,  seftine  up  a  bond  fide  purchase,  with- 
out notice,  at  the  sheriff's  sale,  and  denying,  as  far  as  they 
knew  or  believed,  all  of  the  material  allegations  of  the  bill,  and 
.  alleging  that  the  mortgage  was  fraudulent ;  that  Dawson  had 
remained  continuously  in  possession  of  the  slaves,  contrary  to 
the  terms  of  the  deed ;  thart;  they  did  not  know  whether  the 
slaVes  were  the  same,  and  denied  positively  that  Jackson  was 
the  issue  of  any  one  of  the  mortgaged  slaves.  In  response  to 
the  interrogatories  as  to  the  value,  hire,  &c.  Fowler  answered, 
that  Eliza,  one  purchased  by  him,  and  sold  to  Badgett^  died 
before  the  commencement' of  the  suit;  that,  at  the  time  he 
purchased  them,  thev  were  worth  about  what  he  gave  for  them, 
to  wit:  Tom,  1 533.33 J;  Phcebe  jand  Jackson,  1 666.66 J; 
Mary  and  Henry,  $  500 ;  Maria  and  her  child,  %  600 ;  Eliza, 
$  466.66 1 ;  and  that,  since  the  sale,  the  value  of  slaves  gener- 
ally, and  these  also,  had  depreciated  at  least  one  fourth ;  and 
that  their  hire,  deducting  necessary  expenses,  was  worth,  per 
annum,  for  Tom  $  70,  Maria  $  50,  Mary  $  40,  PhcBbe  %  40 ; 
and  for  the  others,  nothing.  Badgett  answers,  also,  that 
Phoebe  Y/as  worth  $  400,  Eliza  $  350,  Jackson  $  65,  and  that 
Eliza  had  died,  &c.,  and  that  their  hire  was  not  worth  more 
than  %  40  per  annum. 

The  valuation  preparatory  to  the  sheriff's  sale  was  as  fol- 
lows:— 


Tom,         •        •        • 
Phoebe  and  Jackson, 
Mary  and  Henry, 
Mana  and  her  child, 
Eliza,. 

It  is  not  necessary  to  trace  the  progress  of  the  suit  through 


Yalnedtt 

Sold  for 

$800 
1,000 

$533.33 

666.66 

750 

600.00 

700 

600.00 

700 

466.66 
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its  various  steps.  Many  depositions  were  taken  under  a  com* 
mission,  and  otherwise,  and  exceptions  to  their,  admissibility 
filed.  One  of  them,  which  is  the  subject  of  a  part  of  the  opin* 
ion  of  this  court,  will  be  particularly  mentioned  for  that  reason. 
The  point,  as  raised  and  decided  in  the  Circuit  Court  was  aa 
follows :  —  , 

"  The  fourth  exception  is,  *  that  the  deposition  of  Henry  D. 
Mandeville,  taken  at  Natchez,  on  the  8th  of  March,  1845,  was 
taken  without  any  sufficient  notice  having  been  served  on  said 
defendants  of  the  time  and  place  of  taking  the  same.' 

<^  The  answer  to  this  exception  is,  that  where  a  deposition  is 
taken,  according  to  the  acts  of  Congress,  at  greater  distance 
from  the  place  of  trial  than  one  hundred  miles,  no  notice  is  re* 

Suired.  By  the  certificate  of  the  magistrate  before  whom  the 
eposition  was  taken,  it  appears  that  the  witness  lives  more 
than  one  hundred  miles  from  this  place ;  that  his  certiQcate  is 
competent  evidence  of  the  fact,  is  established  by  the  adjudica- 
tion of  the  Supreme  Court  in  the  case  of  the  I'mapsco  Insur- 
ance Company  v.  Southgate,  9  Peters,  617.  The  court  say  : 
*  It  was  sufficiently  shown,  at  least  prima  facie^  that  the  wit- 
ness lived  at  a  greater  distance  than  one  hundred  miles  from 
the  place  of  trial.  This  is  a  fact  proper  for  the  inquiry  of  the 
officer  who  took  the  deposition,  and  he  has  certified  that  such 
is  the  residence  of  the  witness.  In  the  case  of  Bell  v.  Morri- 
son, 1  Peters,  356,  it  is  decided  that  the  certificate  of  the  mag- 
istrate is  good  evidence  of  the  facts  therein  stated,  so  as  to  en- 
title the  deposition  to  be  read  to  the  jury.'  This  exception  is 
overruled. 

"  The  fifth  exception  is  to  the  competency  of  the  evidence 
contained  in  the  deposition  of  MandevlQe.  The  decision  of 
this  exception  will  be  reserved  to  the  final  hearing. 

**  The  sixth  exception  is  to  the  authority  of  the  magistrate 
before  whom  Mandeville's  deposition  was  taken.  It  was  taken 
before  Thomas  Fletcher,  judge  of  the  Probate  Court  within  and 
for  the  county  of  Adams,  and  State  of  Mississippi,  and  the  in- 
quiry is,  whether  he  is  authorized  by  the  acts  of  Congress  to 
toke  depositions.  By  the  30th  section  of  the  Judiciary  Act  of 
1789,  depositions  de  bene  esse  may  be  taken  before  any  judge 
of  a  county  court  of  any  of  the  United  States.  Is  Thomas 
Fletcher  a  jud^  of  a  coimtv  court  of  any  of  the  United 
States?  In  order  to  decide  this  question,'?v(re  must  look  into 
the  laws  of  the  State  of  MississippL  That  this  court  is  bound 
to  take  notice  of  the  laws  of  Mississippi  is  clearly  settled  by 
the  Supreme  Court  of  the  United  States  in  the  case  of  Owings 
t;.  Hull,  9  Peters,  625.  The  court  say,  that  the  laws  of  all  the 
States  in  the  Union  are  to  be  judiciary  taken  notice  of,  in  the 
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same  manner  as  the  laws  of  the  United  States  are  to  be  taken 
notice  of,  by  the  Circuit  Courts  of  the  United  States.  Look- 
ing, then,  into  the  laws  of  Mississippi,  we  find  a  Court  of  Pro- 
batiks  established  in  each  county  of  the  State,  with  jurisdiction 
in  all  matters  testamentary,  and  of  administration  of  orphans' 
business ;  in  the  allotment  of  dower ;  in  cases  of  idiocy  and 
lunacy,  and  of  persons  turn  compos  mentis  (see  §  18  of  the 
4th  article  of  the  Constitution,  and  the  acts  of  the  legislature 
of  1833,  law  444).  By  the  fourth  section  of  the  act  it  is  pro- 
vided, that  the  Court  of  Probate  in  each  county  shall  procure 
a  seal  for  said  court,  thereby  constituting  it  a  court  of  record. 

"  The  question  then  is.  Is  this  a  county  court?  It  is  a  court 
of  record  established  in  each  county  in  the  State,  and  styled 
*  the  Probate  Court  of  the  County  of  *     I  jim  clearly 

of  opinion,  that  it  is  such  a  county  court  as  is  contemplated  by 
the  act  of  Congress,  and  that  depositions  may  be  taken  before 
•the  judge  thereof.  The  deposition  of  Mandeville  is  a  deposi- 
tion taken  de  bene  esse^  and  may  be  read  on  the  final  hearing, 
unless  the  defendant  shall  show  that  the  witness  has  remoyed 
within  the  reach  of  a  subpoena  after  the  deposition  was  taken, 
and  that  fact  was  known  to  the  party,  according  to  the  decis- 
ion of  the  Supreme  Court  in  the  case  of  the  Patapsco  Insu- 
rance Company  v.  Southgate,  6  Peters,  617.  This' exception  is 
therefore  overruled.'' 

Roane  and  others  of  the  defendants  made  a  compromise 
with  Merrill,  which  was  sanctioned  by  the  court,  and  the  bill 
was  dismissed  as  to  Sophia  M.  Baylor. 

On  the  23d  of  August,  1847,  the  Circuit  Court  made  a 
long  explanatory  decree,  of  which  the  following  is  the  con- 
dosion :  — 

^  This  cause  came  on  to  be  heard  at  this  term,  and  was  ar- 
^ed  by  counsel ;  and  thereupon,  upon  consideration  thereof, 
it  was  ordered,  adjudged,  and  decreed  as  follows,  to  wit:  That 
the  bill,  as  to  the  defendant,  Sophia  M.  Baylor,  be,  and  the 
same  is  hereby,  dismissed,  with  her  costs,  to  be  paid  by  her  to 
the  said  complainant.  And  it  is  further  ordered  and  decreed, 
that  unless  the  sum  of  $18,934  shall  be  paid  or  tendered  to  the 
said  complainant,  or  his  solicitor,  by  the  remaining  defendants, 
or  any  or  either  of  Ihem,  on  or  before  the  first  day  of  the  next 
term  of  this  court,  they,  the  said  defendants,  are  from  thence- 
forth to  stand  absolutely  debarred  and  foreclosed  of  and  from 
all  right,  title,  interest,  and  equity  of  redemption  of,  in,  and  to 
the  said  mortgaged  property  in  the  bill  mentioned,  and  a  sale 
of  said  mortgaged  property  decreed,  if  a  sale  thereof  shall  be 
deemed  expedient  by  this  court  And  the  question  of  hire  of 
the  mortgaged  property,  of  costs,  and  all  other  questions  in  the 
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cause  not  now  decidedi  are  reserved  to  the  further  decree  of 
this  court 

^  And  it  is, further  ordered,  that  this  cause  be,  and  the  same 
is  hereby,  continued  until  the  next  term  of  this  court 

^  At  the  next  term  of  the  court  a  final  decree  was  passed,  fix- 
ing the  value  of  the  slaves  and  their  hire,  sanctioning  the  com- 
promise made  by  some  of  the  defendants,  ordering  a  restitution 
of  the  slaves  held  by  the  rest,  or,  in  case  of  neglect  or  refusal  to 
restore,  holding  them  responsible  for  the  assessed  value  of  such 
slaves." 

Fowler  and  Badgctt  appealed  from  this  decree  to  this  court 

It  was  argued  by  Mr.  Lawrence j  for  the  appellants,  and  Jtb*. 
Addison^  for  the  appellee. 

The  points  made  for  the  appellants  were  the  following. 

The  appellants  insist  that  the  deposition  of  Mandeville, 
taken  on  the  8th  of  March,  1845,  ought  to  have  been  sup- 
pressed on  their  exceptions. 

It  was  taken  before  a  judge  of  the  Probate  Court  of  Missis- 
sippi, an  officer  wholly  unauthorized  by  sect  30  of  the  act 
ot  September  24th,  1789,  to  take  depositions  ,ex  parte^  or  by 
any  other  act  of  .Congress.  See  1  Stat  at  Large,  pp.  88,89| 
§30. 

And  the  argument  of  the  court  below,  that,  because  in  that 
State  there  is  a  Probate  Court  established  in  each  county,  it  is 
necessarily  a  county  court,  within  the  meaning  of  the  act  of 
Congress,  is  conceived  to  be  wholly  inconclusive  and  untena- 
ble. Upon  the  same  resisoning,  a  court  would  be  bound  to  in- 
fer that  the  Circuit  Court,  or  Board  of  Police,  established  there 
in  each  county,  is  a  county  court  And  if  inferences  of  this 
kind  be  indulged,  what  may  not  be  inferred  ?  (See  Const  of 
Miss.,  art  4.) 

Indeed,  this  Board  of  Police,  which  is  entirely  distinct  from 
the  Probate  Court,  is  the  substitute  and  legitimate  successor 
of  an  abolished  county  court,  inheriting  nearly  all  of  its  pow- 
ers. See  Const  of  Miss.,  art  4;  Hutchinson's  Miss.  Code 
(A.  p.  1848),  p.  710. 

And  if  there  be  no  county  court  there,  either  in  fact  or  in 
name,  by  what  authority  could  the  Circuit  Court  for  the  Dis- 
trict of  Arkansas  presume  one  into  existence  ?  And  especially 
under  a  statute  (Act  of  1789,  §  30)  which  admits  of  no  pre- 
sumptions whatever ;  and  under  which  depositions  taken  must 
always  strictly  and  rigidly  conform  to  its  words,  or  keep  closely 
within  their  literal  meaning.  Bell  v.  Morrison,  1  Peters,  351 
et  seij. ;  1  Cond.  R,  535 ;  U.  States  v.  Smith,  4  Day,  127. 
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And  if  it  be  insisted  that  tiie  deposition  was  taken  on  in- 
tenogatories,  it  waft  eqaally  inadmissible;  because,  in  sach 
casei  the  conrt  most  always  nfune  the  commissioners*  See 
Bale  67  of  this  cburt,  regulating  practice  in  equity. 

And  this  deposition,  as  also  his  third  and  last  depositioni 
ought  to  have  been  suppressed,  for  the  incompetency  of  the 
matter  contained  in  thena.  As  to  matters  taken  from  the  books 
of  the  Bank,  the  «tatementr.  as  to  the  protest,  a  letter  of  Daw- 
son, &a,  &C.;  because  he  nV'ther  produced  the  originals  and 
identified  them,  nor  deposed  l^at  be  knew  the  matters  to  be 
true,  otherwise  than  that  they  were  so  on  the  books,  &c.  See 
State  V.  Rawls,  2  NoU  &  McCord,  332 ;  Peake's  Ev.  190 ;  Doe 
V.  Perkins,  3  Dumfl  &  East,  754:  1  PhiL  Ev.  (by  Cowen  and 
HiU),  289. 

The  depositions  taken  by  Merrill,  of  Trapnall,  Dolris,  Walk- 
er, White,  Bogy,  apd  Hammett,  ought  to  have  been  sup- 
pressed. They  were  to  be  taken  on  thirty-five  interrogatories; 
only,  a  part  of  which  were  propounded  to  each  witness. 

And  the  law  is  well  settled,  as  it  seems,  that  each  and  ev^ry 
interrogatory  must  be  put  to  each  and  every  witness,  and 
answered  by  him,  or  tiie  depositions  cannot  be  read.  Richard- 
son V.  Golden,  3  Wash.  C.  C.  109 ;  Bell  t^.  Davidson,  3  lb.  332 
et  seq.;  Dodge  t;.  Israel,  4  lb.  323;  Kimball  v.  Davis,  19  Wend. 
439;  Brown  v.  Kimball,  25  lb.  265 ;  Withers  v.  Gillespy,  7 
Serg..  &  Rawle,  16;  Ketland  v.  Bissett,  1  Wash.  C.  C.  144; 
Winthrop  v.  The  Union  Ins.  Co.,  2  lb.  12. 

And  upon  the  exclusion  of  the  dispositions  excepted  to,  or 
only  Mandeville's,  Merrill  has  nothing  remaining  upon  which 
his  decree  can  stand ;  he  has  no  case  at  alL 

An  absolute  sale  of  chattels,  wbere  the  possession  remains 
with  the  vendor,  is  void  as  to  his  creditors.  Sturtevant  t;.  Bed* 
latd,  9  Johns.  337  et  seq. ;  Meeker  v.  Wilson,  1  Gallis.  C.  C.  422 ; 
Ryal  V.  Rowles,  1  Yes.  sen.  359;  2  Kent's  Comm.  406-410; 
I]!amilton  v.  Russell,  1  Cranch,  309 ;  Clow  v.  Woods,  5  Serg. 
&  Rawle,  278 ;  Cunningham  v.  Neville^  10  lb.  201. 

Even  a  stipulation  in  the  deed  of  sale,  for  the  retention,  un- 
less satisfactory  to  the  court,  does  not  form  an  exception  to  the 
rule.  9  Johns.  337  et  seq. ;  2  Kent's  Comm.  412 ;  5  Serg.  tc 
Rawle,  279 ;  Divner  v.  McLaughlin,  2  Wend.  599. 

And. does  not  the  same  rule  apply  to  mortgages  of  personal 
property,  both  at  common  law  and  under  the  statutes  of 
firauds?  2  Kent's  Comm.  406-412;  Ryall  v.  Rolle,  1  Atk. 
167;  Worsley  v.  De  Mattos,  1  Burr.  467;  5  Serg.  &  Rawle^ 
378 ;  Fuller  v.  Acker,  1  HUl,  (N.  Y.)  475 ;  9  Johns.  340  et  seq. ; 
Smith  V.  Acker,  23  Wend.  653;  1  Gallis.  C.  a  423 ;  Look  v. 
Comstook,  15  Wend.  246 ;  MuncB^y  v.  Burtis,  lb.  212 ;  4  Yerg. 
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541;  7  lb. 445;  Powell  on  Mortg.23,24;  Cadogan  v.  Kennett, 
Cowp.434;  Conard  v.  Atlantic  Ins.  Co.,  1  PeteiB,449;  Barrow 
V.  Paxton,  5  Johns.  261 ;  Thornton  v.  Davenport,  1  Scam.  299 ; 
2  Wend.  599 ;  13  Serg.  &  Sawle,  131. 

This  is  an  absolute  mortgage,  on  its  face,  containing 
no  stipulation  whatever  that  Dawson  should  retain  pos* 
session. 

And  as  such,  it  is  a  conveyance  executed,  and  passed  the  le- 

?il  title  to  the  slaves  to  MerrilL    Powell  on  Mortg.  23, 24 ;  1 
eters,  441 ;  1  Yes.  sen.  359 ;  5  Serg.  &  Rawle,  283  et  seq. ; 
20  Wend.  262. 

And  immediately  on  the  execution  of  the  mortgage,  Merrill 
Was  entitled  to  the  possession  of  the  slaves,  and  to  maintain  a 
suit  for  them.  Doe  v.  Grimes,  7  Blackf.  1 ;  Bockwell  v.  Brad- 
ley, 2  Conn.  4;  14  Peters, 28;  12  Sei^.  &  Rawle,  241 ;  3  Johns. 
Cas.  326;  2  Conn.  447;  Newall  t;.  Wright,  3  Mass.  152;  1 
Freem.  Ch.  473 ;  Hobart  v.  Sanborn,  13  N.  Hamp.  (1st  voL 
2d  series),  227. 

At  any  rate,  as  sodn  as  the  first  note  fell  due,  in  1838,  Mer- . 
rill's  title  became  absolute  at  law,  and  he  had  a  right  to  im- 
mediate possession.  Spalding  v.  Scanland,  4  B.  Monroe,  36i5 ; 
12  Wend.  62;  Robinson  v.  Campbell,  8  Missouri,  366,  616;  10 
Johns.  481 ;  Dexter  v.  Harris,  2  Mason,  C.  C.  531 ;  5  Cond.  Rep. 
655;  20  Wend.  262;  1  Branch,  270;  1  Hill,  (N-  Y.)  475;  7 
Cow.  292;  6  Paige,  Ch.  587, 596 ;  Lansing  v.  Capron,  1  Johns. 
Ch.  617 ;  Adams  v.  Essex,  1  Bibb,  150 ;  Estabrook  v.  Moul- 
ton,  9  Mass.  258 ;  Hopkins  v.  Thompson,  2  Porter,  435. 

And  his  permitting  Dawson  to  remain  in  possession,  after 
such  failure  to  pay  the  note  first  due,  without  disturbance,  and 
without  a  stipulation  in  the  deed  to  that  efiect,  makes  the 
whole  fraudulent  and  void  as  to  Dawson's  creditors.  Gkxler  «• 
Standifer,  7  Monroe,  488 ;  2  Kent's  Comm.  407-413;  1  Burr, 
475 ;  4  Mass.  637 ;  15  Venn.  (1  Slade)  135 ;  Gardner  v.  Adams, 
12  Wend.  298 ;  Thornton  v.  Davenport,  1  Scam.  299 ;  Semple 
V.  Burd,  7  Serg.  &  Rawle,  288 ;  13  lb.  131, 169. 

Conveyances  of  slaves,  at  the  time  of  the  alleged  execution 
of  this  mortgage,  were  required  to  be  acknowledged  or  proved 
before  the  derk  of  the  Superior  Court,  of  a  Circuit  Court,  a 
justice  of  the  peace,  or  other  competent  authority,  within  the 
pounty  where  one  of  the  parties  resided,  and  there  recorded. 
Steele  &  McCampb.  Ark.  Dig.  267.- 

The  conclusion  of  the  cOurt  below,  that  it  may  be  lawfully 
recorded  without  probate,  is  based  on  error;  for  the  saime.a<^ 
of  October  1,  1804,  upon  which  the  conclusion  was  founded, 
places  the  probate  before  the  record ;  and  it  is  consequently  a 
prerequisite.     Stjeele  &  McCampb.  Dig.,  p.  132,  §  2,  p.  454, 
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§  1 ;  Geyer's  Digest  of  Laws  of  Mbsouri  Territory,  p.  127|  §  2^ 
p.  330,  §  1. 

And  the  mortgage  being  acknowledged  before  a  judge  of 
probate  of  the  State  of  Mississippi,  who  was  wholly  unauthor- 
ized by  any  legblative  act  of  Arkansas,  such  acknowledgment 
is  a  mere  nullity,  and  so  is  the  pretended  registry.  Richeurdson 
V.  Randolph,  6  Maaon,  C.  C.  116 ;  Coale  v.  Harrington,  7  Har. 
&  Johns.  155 ;  Milter  v.  Henshaw,  4  Dana,  330 ;  JSastland  v. 
Jordan,  3  Bibb,  187 ;  Shultz  v.  Moore,  1  McLean,  C.  C.  527 ; 
Johnston  v.  Haines,  2  Ham.  55. 

And  if  it  be  such  an  instrument  as  was  not  by  law  required 
to  be  recorded,  its  registry  gives  it  no  validity.  1  Story's  Eq. 
Jurisp.  §  404;  5  Mason,  C.  C.  265 ;  1  Oilman,  331. 

And,  if  not  duly  re^sfered,  it  is  void,  as  to  Dawson^s  cred^ 
tors,  though  they  had  notice  of  its  existence.  4  Rand.  212 ; 
4  English,  (Ark.)  116,  &c.;  5  Litt  244;   1  Johns.  Ch.  300; 

4  Bibb,  79. 

And  a  purchaser,  under  the  creditor's  judgment,  occupies  the 
same  position  as  the  creditor  himself.  Sands  v.  Hildreth, 
14  Johns.  497;  4  Rand.  212;  Hildreth  v.  Sands,  2  Johns.  Ch, 
35  et  seq.;  7  Blackf.  68;  1  McLean,  C.  C.  39 ;  4  Wash,  a  O. 
137 ;  1  Paige,  Ch.  508 ;  11  Missouri,  644 ;  2  Wend.  60L 

And  if  improperly  recorded,  or  the  statute  does  not  make 
the  record  notice,  as  it  does  not  in  this  case,  such  registry  is 
not  constructive  notice  to  purchasers.  1  Story's  Eq.  Jurisp. 
§  4Q4 ;  5  Mason,  C.  C.  115,  265 ;  Moore  v.  Hunter,  1  Oilman, 
331 ;  1  McLean,  C.  C.  527 ;  Mclver  v.  Robertson,  3  Yerg.  84 ; 
Heister  v.  Fortner,  2  Binn.  44 ;  4  Dana,  330 ;  Gann  t;.  Chester, 

5  Yerg.  208;  12  Smedes  &  Mar^h.  266;  Main  v.  Alexander, 
4  English, (Ark.)  116 ;  1  Dana,  16a       ^ 

Again,  there  is  no  legitimate  proof  m  the  recotd  to  show 
when  the  mortgage  was  executea.  It  nHust,  therefore,  be  pre- 
sumed to  be  included  in  the  category  and  class  of  deeds  meii«> 
tioned  in  the  following  paragraph,  under  the  act  of  1838.^  And 
*the  only  proof  of  the  execution  of  the  mortgage  being  the  mere 
signature  of  Dawson,  the  legal  presumption  must  be  that  it 
had  no  valid  existence  until  the  nling  of  the  bill,  and  after  de» 
fendante'  rights  accrued. 

This  mortgage,  placing  it  in  the  strongest  possible  view  in 
Merrill's  favor,  being  unrecorded,  fixed  no  lien  in  his  favor  as 
against  Dawson's  creditors,  who  had  no  notice  of  it  This  is 
unquestionable.  Soon  after  the  alleged  execution  of  the  mort- 
gage, to  wit,  on  the  20th  of  February,  1838,  the  legislature 
of  Arkansas  passed  an  act,  declaring  that  <<  all  mortgages ''  <^  for 
personal  property  "  should  <<  be  ackno\yledfi;ed  before  some  per- 
son authorized  by  law  to  take  the  acknowledgment  of  deeds/* 
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and  recorded  in  the  county  where  <<  the  mortgagor  resides.'' 
And  that  such  mortgage,  when  so  filed  for  record,  <<  and  not 
before,"  should  be  a  lien  on  the  property.  And  that  the  re- 
corder should  ^  note,  in  the  record,  the  precise  time  such  mort- 
gage was  filed  for  record."  See  Rev.  Stat  of  Arkansas  (A« 
D.  1838),  p.  578,  ch.  101. 

Was  it  not  incumbent  on  Merrill  so  to  have  this  mortgage 
recorded  ?  And  was  it  not  expressly  embraced  in  this  a^  by 
its  general  phraseology?  If  so,  he  having  utterly  failed  to 
comply  with  it,  this  case  comes  directly^  within  the  decision  of 
the  Sapreme  Court  of  Arkansas  ill  Main  v.  Alexander,  4  Eng- 
lUh,  116. 

And  the  decisions  of  a  State  court,  on  its  own*  statutes,  is 
the  rule  for  the  United  States  courts.  13  Peters,  21,  63, 328; 
2  McLean,  C.  C.  433;  1  lb.  36 ;  6  Peters,  297 ;  5  lb.  401. 

Was  .actual  notice  proved  ? 

Fowler  positively  denies  notice  in  his  answer;  and  this  can 
only  be  overturned  by  one  positive  witness,  and  corrobomting 
circumstances  equal  to  another.  2  Stor.  Eq.  Jur.  §  1428; 
Flagg  V.  Mann,  2  Sumn.  C.  C.  550 ;  5  Mason,  C.  C.  267, 268 ; 
1  Greenl.  Ev.  §  260;  Simpson  v.  Feltz,  1  McCord,  Ch.  218; 
Hart  V.  Ten  Eyck,  2  Johns.  Ch.  92 ;  Ores.  Eq.  (ed.  of  1837), 
166;  9  Cranch,  160 ;  20  Pick.  34 ;  10  Johns.  640 ;  6  Cond.  ft. 
136 ;  1  Mason,  C.  C.  515 ;  1  Call,  280 ;  5  Peters,  111 ;  Sug.  on 
Vend.  550 ;  2  Wash.  C.  C.  199 ;  1  Cow.  703. 

And  it  is  submitted  to  the  court,  whether  there  is  any  wit* 
liess  at  all,  who  has  sworn  positively  to  such  notice ;  and  if 
not,  can  a  court  infer  it  from  the  circumstances  alone,  how- 
ever strong  they  may  be,  against  the  answer's  positive  denial? 
The  respondent  speaks  of  a  matter  within  his  own  knowledge; 
the.  witnesses  from  their  impressions,  and  belief  from  o£er 
mere  circumstances,  without  any  pretence  of  actual  knowl* 
edge.  And  the  answer,  as  evidence,  must  have  the  same 
weight  as  disinterested  witnesses.  Sturtevant  o.  Waterbury, 
1  mw.  Ch.  444;  Sug.  on  Vend.  550;  Clarke's  Ex.  v.  Van* 
Beimsdyk,  9  Cranch,  160 ;  1  Greenl.  Ev.  ^  260 ;  10  Johns.  542; 
1  Cow.  743. 

The  only  evidences  of  actual  notice  to  Fowler,  even  at  the 
sale,  are,  that  he  was  in  the  crowd  when  Trapnall  forbade  the 
sale,  and  during  the  progress  of  the  sale  purchased  some  of 
the  slaves  ;  the  beliefs  of  the  testy  Frenchman,  Bogy ;  the 
thoughts  and  beliefs  of  White ;  the  beliefs  of  Walker ;  and  the 
impressions  of  Trapnril ;  none  of  whom  testify  positively,  or 
with  an V  degree  of  certainty; 

Appellants  insist,  that  such  evidence  does  not  ^even  make  m 
primd  facie  case  of  notice ;  much  less  is  it  sufficient  to  over* 
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whelm  the  positive  negative  of  the  answer.  Because  the  rale 
of  law  is,  that,  where  witnesses  state  facts  to  the  best  of  their 
knowled^  and  belief,  impressions,  thoaffhts,  or  understanding! 
without  detailing  the  facts  upon  which  they  are  based,  or  from 
which  they  were  induced  or  derived,  they  do  not  even  amount 
to  negative  evidence;  they  are  not  evidence  at  alL  Wood- 
cock V.  Bennett,  1  Cow.  748  et  seq. ;  Clason  v.  Morris,  10  Johns. 
631;  Bright  v.  Haggin,  Hardin,  537;  Van  Dyne  v.  Tharpe, 
19  Wend.  165 ;  Smith  v.  Frost,  2  J.  J.  Marsh.  426;  Andrews 
&  Bros.  «.  Jones,  10  Ala.  Rep.  (New  Series),  470 ;  Ventress  v. 
Smith,  10  Peters,  171;  1  McCord,  Ch.  218;  4  Ala.  Rep.  (New 
Series),  48 ;  2  Comstock,  515  j  5  Porter,  343;  1  Dana,  163. 

Notice  in  fact  must  be  such  as  to  affect  the  subsequent  pur- 
chaser with  fraud.  Curtis  t;.  Lunn,  6  Munf.  44;  1  Stofr.  Eq. 
Jur.  §  404 ;  Dey  v.  Dunham,  2  Johns.  Ch.  190 ;  Grinstone  v. 
Carter,  3  Paige,  Ch.  423. 

And  the  proof  of  it  must  be  clear,  undoubted,  direct,  and 
conclusive.  6  Munf.  44;  1  Stor.  Eq.  Jur.  §406;  McNeill  v. 
McGee,  5  Mason,  C.  C.  265;  2  Sumn.  C.  C.  560;  Sug.  on 
Vend.  730 ;  2  Pow.  on  Mort  560,  562 ;  Martin  v.  Dryden,  1 
Oilman,  208 ;  McMeechan  r.  Griffing,  3  Pick.  154. 

Mere  presumptions  of  notice,  from  rumors,  &c.,  in  Dawson's 
neighborhood,  cannot  attach  to  Fowler,  who  resided  in  a  dif- 
ferent county.     2  Sumn.  C.  C.  55r. 

The  witnesses  even  disagree  about  whose  encumbrance  it 
was  that  Trapnall  gave  notice  of;  whether  Merrill's,  William 
Dawson's,  or  some  other. 

Even  if  the  indefinite  impressions,  beliefs,  and  discrepances 
in  the  recollections  of  the  witnesses,  so  manifest  in  their  depo* 
sitions,  be  deemed  sufficient  to  fix  notice  in  fact  upon  Fowler, 
at  the  sale ;  and  there  is  no  pretence  that  he  had  any  until 
then;  and  the  record  shows  that  he  resided  in  a  different 
county,  and  could  not,  therefore,  be  affected  by  rumors  in  Daw- 
son's neighborhood ;  such  notice  is  utterly  inoperative. 

Because  notice  to  a  judgment^creditor,  or  a  purchaser  under 
his  judgment,  of  a  prior  assignment,  or  mortgage,  of  the  debt- 
or's property,  where  possession  has  not  been  taken  under  it, 
cannot  affect  the  right  of  either.  1  Gallis.  C.  C.  419 ;  Rus- 
sell V.  Fillmore,  15  Verm.  135;  4  Eng.  (Ark.)  116;  Warden  v. 
Adams,  15  Mass.  236;  7  Serg.  &  Rawle,  288  et  seq.;  13  lb. 
131, 169. 

And  such  creditor,  or  purchaser  under  his  judgment,  although 
he  receive  actual  notice  at  the  sale  under  execution,  will  hold 
the  legal  title,  whether  of  land  or  personalty,  in  preference  to 
an  unrecorded  deed,  or  mortgage,  executed  prior  to  the  judg- 
ment, or  execution  lien.     Guerrant  v.  Anderson,  4  Rand.  21?; 
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5  Yerg.  208;  Hill  v.  Paul,  8  Missouri,  480;  Reed  v.  Austin's 
Heirs,  9  Missouri,  729 ;  Frothingham  v.  Stacker,  11  Missouri, 
78 ;  Qarnett  v.  Stockton,  7  Humph.  85 ;  Bingaman  v.  Hyatt, 
1  Smedes  &  Marsh.  Ch.  444;  Martin  v.  D^den,  1  Gilman, 
218 ;  McGowan  v.  Hoy,  5  Ldtt  245 ;  Helm  v.  Logan,  4  Bibb, 
79;  FarnesNvorth  v.  Childs,  4  Mass.  637;  Main  et  al.  v.  Al- 
exander, 4  Eng.  (Ark.)  117;  Semple  v.  Burd,  7  Serg.  & 
Rawle,  289  et  seq.;  Stow  v.  M^setve,  13  N.  Hamp.  (1st  vol. 
2d  series),  49;  16  Mass.  236;  Coffin  v.  Ray,  1  Metcalf,  213; 
1  Dana,  168;  13  Sets.  &  Rawle,  169. 

A  principle  settled  in  the  foregoing  cases  is,  that  where  a 
band  fide  creditor,  without  notice  of  a  prior  unregistered  con- 
veyance, obtains  a  lien  by  virtue  of  a  judgment,  attachment, 
or  execution,  subsequent  notice,  whether  before  or  at  the  sale, 
cannot  affect  the  purchaser  or  creditor,  but  he  must  in  equity, 
as  well  as  at  law,  hold  the  property  against  the  former  unregis- 
tered deed. 

In  this  case,  the  lien  was  fixed  when  the  execution  was  de- 
livered to  the  sheriff.  See  Rev.  Stat,  of  Ark.,  A.  D.  1838,  ch. 
60,  p.  378,  §  24. 

The  court  below  appears  to  have  thought  that  the  answer 
did  not  contain  a  sufficient  averment  as  to  the  payment  of  the 
purchase-money  before  notice,  fca,  and  therefore  no  proof  of 
notice  was  necessary.  Fowler's  answer  does  make  substan- 
tially and  fully  such  denial  and  averment 

And  even  if  the  answer  were  technically  defective  in  this 
particular,  it  should  have  been  excepted  to,  and  a  more  per- 
fect response  obtained;  but  being  replied  to,  the  defect,  if 
any  existed,  is  waived.  1  Freem.  Ch.  547 ;  5  Mason,  C.  C. 
266. 

The  value  of  the  slaves,  and  of  their  hire,  decreed  by  the 
court  below,  is  excessive  beyond  all  reason,  and  in  direct  viola- 
tion of  both  the  law  and  the  evidence. 

The  value  ought  to  'have  been  estimated  as  at  the  time  of 
the  decree,  and  their  reasonable  hire  from  the  filing  of  the  bill 
until  that  time.  See  1  Brockenb.  (Chief  Justice  Marshall) 
515,  Backhouse's  Ad.  v,  Jett's  Ad. 

And  in  estimating  the  hire,  all  reasonable  charges  and  ex- 
penses, such  as  taxes,  medical  attendance,  clothing,  raising  of 
the  children,  &c.,  &c.,  ought  to  have  been  deducted.  Mims  v. 
Mims,  3  J.  J.  Marsh.  109;  1  Dana,  286. 

These  equitable  rules  were  disregarded. 

To  arrive  at  a  correct  conclusion  on  this  point,  the  answers 
must  be  looked  to;  and  they,  indeed,  according  to  the  well- 
settled  rules  of  evidence  in  equity,  furnish  the  only  guide  ioit 
the  decree,  as  to  value  and  hire. 
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The  bill  expressly  interrogates  both  Fowler  and  Badgett  as 
to  their  value  when  purchasedi  their  value  when  suit  was 
commenced,  and  of  their  continued  hire.  They  answer  ex- 
pressly these  interrogatories. 

Ana  there  can  be  no  question  that  their  answers  are  respon* 
sive  to  the  bill ;  and,  as  such,  conclusive  evidence  in  their  fa- 
vor, unless  overturned  by  two  witnesses,  or  one  positive  wit- 
ness, with  strong  corroboratinfi;  circumstances.  See  the  au- 
thorities above  referred  to  on  this  point;  the  elementary  works 
and  reports  on  equity  passim ;  and  especially  the  following 
cases :  Woodcock  v.  Bennett,  1  Cowen,  742;  2  Sumner,  506; 
Mills  V.  Gore,  20  Pick.  34 ;  2  Story,  Eq.  Jur.  §  1528 ;  9  Cranch, 
160;  Allen  v.  Mower,  17  Verm.  (2  vol.  N.  S.)68;  Christie 
V.  Bishop,  1  Barb.  Ch.  115;  Oakey  v.  Rabb,  1  Freem.  Ch.  647; 
Pierson  v.  Clayer,  16  Verm.  (1  Slade),  104 ;  Russell  v.  Moffitt, 
6  How.  (Miss.)  309. 

The  answers,  responding  to  these  direct  interrogatories,  de- 
clar,e  that  the  purchase-money  paid  by  Fowler  was  then  the 
full  value  of  the  slaves,  and  that  their  value  had  greatly  depre^ 
ciated  since,  at  least  one  fourth,  with  the  general  decline  in  the 

5 rice  of  slaves,  and  that  their  profits  or  hire  had  necessarily 
edined  also ;  and  further  state  the  net  value  of  their  hire,  af- 
ter deducting  the  proper  charges,  expenses,  &c.  Have  the  an- 
swers been  set  aside  fev  the  necessary  witnesses  ?  The  iccord 
will  be  sought  for  them  in  vain.  None  of  the  witnesses  pre- 
tend to  speak  of  their  value  after  the  sale ;  and  those  who 
speak  of  hire  mention  it  in  gross,  without  deducting  the 
proper  charges  and  expenses. 

White  says  they  sold  for  about  what  they  were  worth,  and 
were  appraised  too  high,  fully  sustaining  the  answers. 

Bogy  says,  at  the  time  they  were  valued,  he  thinks  they 
were  worth  what  they  were  appraised  at;  but  cannot  say  what 
the  precise  value  of  either  of  them  wsis. 

The  answer,  then,  fully  sustained  by  White,  equal  to  three 
witnesses,  cannot  be  overturned  by  the  solitary  testimony  of 
Bogy.  Even  if  Hammett^s  evidence  should  not  be  suppressed, 
it  is  only  two  witnesses  against  the  answer  and  White ;  and 
the  latter  must  even  then  prevail,  because  the  former  lacks  the 
strong  corroborating  circumstances.  And  there  is  no  evidence 
at  all  militating  against  the  answers  as  to  the  depreciation  in 
value  after  the  bJe.    Rowton  v.  Rowton,  1  Hen.  cc  Munf.  lOL 

And  the  appraisement  list  cannot  be  brought  in  aid  of 
Bogy.  For  it  is  not  evidence.  Lawson  v.  The  State,  6  Eng. 
(Ark.)  36. 

The  answers,  then,  must  be  taken  as  true,  and  conclusively 
BQ,  as  to  the  value  and  hire :  and  the  decree  being  for  aboiU. 
33* 
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or  more  than  twice  as  much  as  the  answers  disclose,  must  be 
reversed  on  that  ground,  if  on  no  other,  that  a  coirect  account 
m^  be  taken. 

The  decree  against  Badgett  is  also  erroneous,  because  it  de- 
crees him  to  pay  the  value  of  Jackson,  without  any  proof  that 
he  was  the  issue  of  one  of  the  mortgaged  slaves,  against  the 
denials  of  the  answers.  And  because  it  decrees  him  to  pay 
the  value  of  Eliza,  who  died  before  the  institution  of  the  suit. 

1  Brockenb.  515. 

And  even  if  notice  be  fixed  upon  Badgett,  it  j^nnot  affect 
him,  if  Fowler  was  a  bond  fide  purcha!ser.  M itf.  PL  224 ;  1 
Atk.  571 ;  2  Bro.  Ch.  66 ;  1  Stor.  Eq.  Jur.  §  409 ;  6  Munf.  44 ; 
Boone  v.  Chiles,  10  Peters,  209 ;  3  Ala.  (N.  8.)  475.* 

The  points  raised  by  the  counsel  for  the  appellee  were  the 
following. 

1.  That  the  mortgage  was  executed  by  Dawson  and  re- 
ceived by  Merrill  in  gbc>d  faith,  to  secure  the  latter  from  loss 
on  account  of  indorsements  made  by  him  for  Dawson's  ae* 
commodation. 

2.  That  the  notes  were  protested,  and  notice  duly  given 
and  the  notes  paid  by  Merrin.  Brandon  v.  Loftus,  4  Howard, 
128. 

3.  That  the  laws  of  Arkansas  in  force  in  November,  1837, 
did  not  require  mortgages  of  personal  property  to  be  recorded. 

4.  That  under  these  circumstances  the  mortgage  would  be 
good,  even  against  subsequent  bon&  fide  purchasers  without 
notice,  notwimstanding  the  mortgagor's  continuing  in  posses- 
sion of  the  mortgaged  goods.  Powell  on  Mortg.  42-44 ;  Ed- 
wards V.  Harben,  2  Term  Rep.  587 ;  Hamilton  v.  Russell,  1 
Oranch,  317, 318 ;  U.  States  v.  Hooe  et  al,  3  Cranch,  73 ;  Bank 
of  Georgia  v.  Higginbottom,  9  Peters,  60 ;  Shirras  v.  Caig  and 
Mitchell,  7  Cranch,  34;  Stone  v.  Grubham,  Bubtrode,  225; 
Meggott  V.  Mills,  1  Ld.  Raym.  287 ;  Brooks  v.  Marbury,  11 
Wheat  78. 

And  notwithstanding  the  appellee  did  not  take  possession 
of  the  negroes  immediately  on  the  notes  being  protested. 
Lady  Lambert's  case,  Sheppard's  Touchstone,  67;  1  J.  J. 
Marshall,  227 ;  2  Dana,  204 ;  8  P^rs,  32,  33 ;  3  Cowen,  189 ; 

2  Wendell,  600. 

6.  That  the  laws  of  Arkansas,  in  force  in  1837,  although 
they  did  not  require,  yet ,  allowed  the  recording  of  this  mort- 

fige,  and  such  recording  operated  as  notice  to  all  the  worid. 
tcele  &  McCampbeirs  'Digest  of  Laws  of  Arkansas,  titles 
"Mortgage,"  Recorder."  See  District  Judge's  Opinion  in 
this  case,  pp.  188, 189. 
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6.  That  the  appellants  bad  actaal  notice  at  the  time  of  their 
poichase  of  the  existence  of  this  mortga^,  and  their  pnrcJbas* 
ingwith  such  notice  is  firandalent  against  the  appellee^  and 
tikey  can  derive  no  rights  against  the  appellee  through  such 
purchase.  Le  Neve  v.  Le  Neve,  3  Atk.  646 ;  1  Story's  Eq» 
395,  397 ;  Wormlcy  v.  Wormley,  8  Wheat  449. 

7.  That  at  all  events  the  appellants  had  sufficient  notice  to 
put  them  on  inquiry,  which,  if  thley  failed  to  make,  they  cannot 
claim  the  rights  appertaining  to  bonLfide  subsequent .  pur* 
chasers  without  notice.    1  Story's  Eq.  §  400,  note  4,  §  400  a* 

8.  That  the  answers  of  the  appellants^o  not  allege  that  they 
had  no  notice  of  the  mortgage  before  the  payment  by  them  of 
the  purchase-money,  and  sucn  allegation  is  indispensable  to  a 
valia  defence  by  subsequent  purchasers.  Frost  v.  Beekman, 
1  Johns.  Ch.  300 ;  2  Daniell's  Chancery  Practice,  814 ;  Jewett 
V.  Pdmerf  7  Johns.  Ch.  68 ;  Harrison  t;.  Southgate,  1  Atk.  638 ; 
Story  V.  Ld.  Windsor,  2  Atk.  630 ;  Wigg  v.  Wim,  1  Atk. 
384 ;  Tourville  v.  Naish,  3  P.  Wms.  306 ;  Jones  v.  Thomas,  3 
P.  Wms.  244 ;  Hardingbam  v.  Nicolls,  3  Atk.  304 ;  Wormley 
V.  Wormley,  8  Wheat  449. 

9.  That  after  hearing  it  is  too  late  to  apply  for  leave  to 
amend  the  answer  in  this  respect  Story's  Eq.  PI.  896,  90L 
And  there  is  notiiing  in  the  record  from  which  it  may  be  in- 
ferred that  they  could  amend,  or  that  they  wanted  leave  to 
do  so. 

10.  That  Fowler  only  purchased  Dawson's  equity  of  re- 
demption.   4  Randolph,  212. 

The  counsel  for  the  appellants  insists  upon  the  following 
exceptions. 

Mandevilk^s  DeposUiariy  8lh  March^  1845. 

1.  Because  no  notice  of  its  caption  was  given. 

The  appellee  contended  that  none  was  necessary,  because 
it  was  taken  more  than  one  hundred  miles  from  the  residence 
of  the  appellants.  Act  of  1789,  ch.  20,  §  30  (1  Stat  at  Large^ 
89). 

2.  Because  it  was  taken  before  a  Probate  Court 

The  appellee  contended,  that  it  was  a  court  within  the 
meaning  of  the  act  of  1789,  ch.  20,  §  30.  (See  opinion  of  the 
district  judge  in  tliis  case,  and  the  constitution  and  laws  of 
Mississippi  as  there  cited.)  But  even  if  it  ought  to  have  been 
suppressed,  the  same  facts  are  sufficientiy  proven  in  his  depo- 
sition taken  before  the  Mayor  of  Natehez. 

Depositions  taken  ai  Pine  Bluffs. 

1.  Because  the  name  of  one  of  the  defendants,  J.  L.  Daw- 
son, does  not  appear  in  the  certificato  of  the  conmiissioners. 


392  SUPREME  COUET. 

Fowler  et  aL  v.  MerrilL 

The  appellee  contended,  that  the  cause  in  whith  it  was 
taken  sumciently  appears.  Keene  v.  Meade,  3  Peters,  1 ;  JcM^ 
dan  V.  Hazard,  10  Abu  224. 

2.  (a.)  Because  sufficient  notice  was  not  given  of  the  filing 
of  the  interrogatories. 

The  appellee  will  rely  on  the  13th  Rule  of  Practice  for  the 
Equity  Courts  of  the  United  States. 

(b.)  Because  sufficient  notice  was  not  given  of  the  time  and 
place  of  taking  the  depositions. 

The  appellee  contended,  that,  the  conunission  being  ezparie^ 
notice  was  unnecessai^.  1  Newland's  Ch.  Pmc  262  ;  Haxr. 
Ch.  Prac,  ed.  1808,  p.  244 ;  1  Smith's  Ch.  Prac.  365. 

3.  Because  each  interrogatory  was  not  propounded  to  each 
of  the  witnesses. 

The  appellee  contended  that  this  was  unnecessary,  and  that 
it  would  have  been  irregular  to  have  done  so.  Daniell's  Ch. 
Practice,  1052,  1061 ;  Gresley's  Eq.  Ev.  67,  104 ;  1  Turner's 
Ch.  32  (Introduction) ;  1  Smith's  Ch.  Prac.  368. 

And  the  appellee  contended,  that,  if  the  depositions  taken  at 
Pine  Bluffs  ought  to  have  been  suppressed,  still  without  them 
there  is  in  the  appellants'  commission,  and  in'  the  other  evi- 
dence, sufficient  proof  to  entitle  him  to  the  decree  as  passed. 

The  appellants  object,  that  the  court  improperly  dismissed 
the  bill  against  Mrs.  JSaylor. 

The  appellee  contended,  — 

1.  That  there  was  not  sufficient  evidence  to  warrant  a  decree 
against  her. 

2.  But  that  if  the  court  did  err  in  that  respect,  it  operated 
no  prejudice  to  the  appellants,  as  the  value  of  the  negroes  held 
by  her,  and  their  hire,  would  not,  together  with  the  several 
sums  decreed  against  all  the  other  defendants,  be  equal  to  the 
mortgage  debt 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the  court 
This  was  an  appeal  from  a  decree  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  Arkansas. 

The  decree  was  in  favor  of  Merrill,  on  a  bill  in  chancery  to 
foreclose  a  mortgage  of  certain  negroes,  described  therein  and 
executed  to  him,  November  25, 1837,  to  secure  him  for  indors- 
ing two  notes  niade  in  April  and  June,  1837,  the  first  payable 
in  one  year  and  the  other  in  two  years,  for  $  12,578.42  in*  the 
aggregate.  These  notes  run  to  F.  L.  Dawson  or  order,  and 
were  by  him  indorsed  to  the  plaintiff,  Merrill,  and  by  him  to 
the  Planters'  Bank  for  Dawson,  who  obtained  the  money 
thereon  for  himself.  This  mortgage  was  recorded  December 
29, 1837. 
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The  notes  not  being  taken  up  by  DawBon,  Merrill  was  com- 
pelled  to  pay  their  amount  and  interesti  on  the  4th  of  Matohi 
1842. 

The  bill  then  proceeded  to  aver,  that  the  defendants  below, 
viz.  James  L.  Dawson,  James  Smith,. William  Dawson,  and 
others,  had  since  got  possession  of  these  negroes,  some  of  one 
portion  of  them  and  some  of  another.  And  that,  although 
they  were  bought  with  full  notice  of  Merrill's  prior  rights  to 
them  under  the  above  mortgage,  yet  the  responaents  all  refuse 
to  deliver  them  to  him,  or  pay  their  value  and  hire  towards  the 
discharge  of  the  mortgage.  Whereupon  he  prayed  that  eaeh 
of  them  be  required  to  deliver  up  the  negroes  in  his  possesaioiii 
and  account  for  their  hire  or  to  pay  their  value. 

The  court  below  decided,  that  $  18,934  be  paid  to  Merrill 
by  the  respondents,  excepting  Mrs.  Bayler,  ana,  on  failure  to 
do  if^  that  the  redemption  of  tbem  be  barred,  and  other  pro^ 
ceedtngs  had,  so  as  eventually  to  restore  the  slaves  or  tneir 
value  to  the  mortgagee. 

Several  obje<^tions  to  this  decree  and  other  rulings  below 
were  made,  which  will  be  considered  in  the  order  in  which  th^ 
were  presented. 

Some  of  the  depositions  which  were  offered  to  prove  im- 
portant facts  had  been  taken  before  '<  a  judge  of  the  Probate 
Ck>urt"  in  Mississippi,  when  the  act  of  Congress  allows  it  in 
such  cases  before  <*  a  judge  of  a  county  court"  1  Stat,  ieit 
Large,  .88,  89. 

But  we  think,  for  such  a  purpose,  a  judge  of  probata  is 
usually  very  competent,  and  is  a  county  judge  vtdthm  the  de- 
scription of  the  law. 

In  Mississippi,  where  these  depositions  were  taken,  a  Pro- 
bate Court  is  organized  for  each  county,  and  4s  a  court  of  rec- 
ord, having  a  ^aL  Hutch.  Dig.  719,  721.  Under  these  oi^ 
cumstances,  were  the  competency  of  a  probate  judge  more 
doubtful,  the  objection  is  waivra  by  the  depositions  hav- 
ing been  taken  over  again  in  substance  before  the  Mayor  of 
Natchez. 

The  other  objections  to  the  depositions  are  in  part  ovemded 
by  the  cases  of  Bell  v.  Morrison  et  al.,  1  Peters,  356,  and  Pa* 
tapsco  Ins.  Co.  v'  Southgaiie  et  al.,  5  Peters,  617. 

On  the  rest  of  them  not  so  settled,  we  are  satisfied  with  the 
views  expressed  below,  without  going  into  further  details. 

The  next  exception  for  our  consideration  is^  that  the  time  of 
the  execution  of  the  mortgage  is  not  shown,  end  hence  that 
it  may  have  been  after  ^.e  rights  of  the  respondents  com- 
menced. 

But  it  must  be  presumed  to  have  been  executed  at  its  date 
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till  the  contrary  is  shown ;  and  its  date  was  lon^  before.  Be- 
sides this,  it  was  acknowledged  probably  the  same  day,  being 
certified  as  done  the  24th  of  November,  1837.  And  thongh 
this  was  done  out  of  the  State,  yet,  if  not  good  for  some  par- 
poses,  it  tends  to  establish  the  true  time  of  executing  the  mort- 
gage. It  most  also  have  been  executed  before  recorded,  an4. 
that  was  December  29th  of  the  same  year,  and  long  before  the 
sale  in  October,  1841,  under  which  the  respondents  claim. 

The  objection,  that  the  handwiitinfi^  of  the  record  is  Daixr- 
son's,  does  not  impair  this  fact,  or  the  legality  of  the  record  as 
a  record,  it  having  doubtless  been  allowed  by  the  register^,  and 
being  in  the  appropriate  place  in  the  book  of  records. 

It  is  next  insisted,  that,  as  the  negroes  were  left  in  the  pos- 
session of  Dawson  after  the  tnortgase,  and  were  seized  and 
sold  to  the  respondents  in  October,  1841,  to  pay  a  debt  due 
from  Dawson  to  the  Commercial  Bank  of  Vicksburg,  and  as 
the  respondents  were  innocent  purchasers,  and  without  notice 
of  the  mortgage,  the  latter  was  consequently  void.  This  is 
the  substance  of  several  of  the  answers.  Now,  whether  a  sale 
or  mortgage,  without  changing  the  possession  of  the  property, 
is  in  most  cases  only  prima  facie  evidence  of  fraud,  or  is  per  se 
fraud,  whether  in  England  or  in  some  of  the  States,  or  in  Ar- 
kansas where  this  mortgage  and  the  sale  took  place,  may  not 
be  fully  settled  in  some  of  them,  though  it  is  clear  enough  in 
others.  (See  cases  cited  in  2  Kent's  Com.  406-412.)  So 
whether  a  sound  distinction  may  not  exist  at  times  between  a 
mortgage  and  a  sale,  need  not  be  examined,  though  it  is  more 
customary  in  all  mortgages  for  the  mortgager  honestly  to  re- 
tain the  possession,  than  to  pass  it  to  the  mortgagee.  U.  States 
t^.  Hoe,  3  Cranch,  88 ;  Haven  v.  Low,  2  N.  Iiamp^  15.  See 
1  Smith's  Leading  Cases,  48,  note;  Brooks  v.  Marbury,  11 
Wheat  82,  83 ;  Bank  of  Georgia  v.  Hiffginbottom,  9  Pet  60 ; 
Hawkins  v.  IngoUs,  4  Blackf.  35.  And  in  cbnditional  sales, 
especially  on  a  condition  precedent  bond  fide^  the  vendor,  it  is 
usually  considered,  ought  not  to  part  with  the  possession  till 
the  condition  is  fulfilled.  See  in  9  Johns.  337,  340;  2 
Wend.  599.  See  most  of  the  cases  collected  in  2  Kent's  Com. 
406. 

.  But  it  is  unnecessary  to  decide  any  of  these  points  here,  as, 
•  in  order  to  prevent  any  injury  or  fraud  by  the  possession  not 
being  changed,  a  record  of  the  mortgage  i^  in  most  of  «the 
States  required,  and  was  made  here  within  four  or  five  weeks 
of  the  date  of  the  mortgage,  whereas  the  seizure  and  dale  of 
the  negroes,  to  the  respondents  did  not  take  place  till  nearly 
four  years  after. 

Yet  it  is  urged  in  answer  to  this,  that  the  statute  of  Arkan- 
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sas,  making  a  mortgage,  acknowledged  and  •  recorded,  good, 
without  any  change  of  possession  of  the  articles,  did  not  take 
effect  till  March  ifth,  1839,  over  a  year  after  this  record. 

Such  a  registry,  however,  still  tended  to  give  publicity  and 
notice  of  the  mortgage,  and  to  prevent  as  well  as  repel  fraud, 
and  it  would,  under  the  statute  of  frauds  in  Arkansas,  make 
the  sale  valid  if  bond  fide  and  for  a  good  consideration,  unless 
against  subsequent  purchasers  without  notice.  Rev.  StatuteSy 
ch.  65,  §  7,  p.  415. 

There  is  no  sufficient  proof  here  of  actual  fraud,  or  mala 
fideSy  or  want  of  a  full  ana  valuable  consideration.  And  hence 
the  objection  is  reduced  to  the  mere  question  of  the  want  of 
notice  in  the  respondents.  In  relation  to  that  fact,  beside 
what  has  already  been  stated,  evidence  was  offered  to  show, 
that  the  existence  of  the  mortgage  was  known  and  ti^Iked  of 
in  the  neighborhood,  and  proc^dmed  publicly  at  the  sale.        ^ 

Indeed,  some  of  the  evidence  goes  so  far  as  to  state,  that| 
after  the  notice  of  the  mortgage  at  the  sale,  the  sheriff  pro- 
ceeded to  sell  only  the  equity  of  redemption,  or  to  sell  the 
negroes  subject  to  any  encumbrances.  His  dwn  deed-says  ex- 
pressly, **  hereby  conveying  all  of  the  right,  title,  estate,  interest, 
claim,  and  demand  of  the  said  James  L.  Dawson,  of,  in,  and  to 
the  same,  not  making  myself  hereby  responsible  for  the  title  of 
said  slaves,  but  onl^  conveying,  as  sndi  sheriff  the  title  dT  said 
James  L.  Dawson  m  and  to  the  same.'' 

The  proof  likewise  brings  this  actual  notice  bpaie  to  each  of 
the  respondents,  before  the  purchase,  independent  of  the  public 
record  of  the  mortgage  and  the  public  declaration  forbiddincr 
the  sale  at  the  time,  on  the  ground  that  the  mortgage  existed 
and  was  in  full  force. 

According  to  some  cases,  this  conduct  of  theirs  under  snob 
circumstances  would  seem  more  fraudulent  than  any  by  Mer- 
rUl.  .Le  Neve  v.  Le  Neve,  3  Atk.  646;  1  Stor.  Eq.  395;  8 
Wheat.  449.  Beside  this,  the  answer  should  have  averred  the 
want  of  notice,  not  only  before  the  sale,  but  before  the  payment 
of  the  purchase-money.  Till  the.actual  payment  the  buyer  is 
not  injured,  and  it  is  voluntair  to  go  on  or  not  when  informed 
•that  the  title  is  in  another.  Wormley  v.  Wormley,  8  Whgat 
449 ;  Hardingham  r.  NichoUs,  3  Atk.  304 ;  Jewett  v.  Palmer  et 
aL,  7  Johns.  Ch.  6a     See  Le  Neve  v.  Le  Neve,  3  Atk.  651. 

There  is  another  view  of  this  transaction,  which,  if  necessary 
to  revert  to,  would  probably  sustain  this  present  mortgage. 
The  Arkansas  law  to  make  a  mortgage  valid  if  recorded^ 
passed  February  20th,  1838  (Rev.  Stat  p.  580).  This  mortgage 
was  on  record  then,  and  since^  and  had  been  from  Decembec, 
1837,  thus  covering  both  the  time  when  the  law  took  effect 
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eigti  thea,  aad  thooch  not  befofe  m  laigiamte  in  AikmnaaSy 
ret  before  one  in  Mksanpfx;  and  is  rocst  States,  tlK  ae- 
mmomied$meut  imaj  be  befcte  a  ma^stnte  oct  oC  tiie.9tate  as 
wen  as  in,  if  be  k  andsodzed  to  take  acksowiedgnicnts  of  sudi 
jasOuiueotir 

Nothing  appean  in  the  leoord  beie  agmiirst  his  power  to  do 
tins.  Some  complaint  is  next  oade  ci  the  dela j  bj  BfemU  to 
caforee  bis  mortgage  against  Dawson. 

But  it  win  be  seen  on  examining  the  erideoce,  that  be  was 
aot  compelled  to  paj  Dawson^s  cotes  to  the  bank  till  March 
4tb,  1842,  and  that  these  negroes  were  rold  to  the  respondents 
and  reroored  some  months  before,  tiz.  CXrtober  11th,  1841,  so 
that  no  ddajr  wfaaterer  occoned  on  his  part  to  mi'^tpad  the  re- 
spondents. 

It  was  next  objected,  that  two  or  three  diildren,  bom  since 
the  mortgage,  sfaonld  not  be  acconnted  for,  and  one  woman, 
who  is  snp^Med  to  have  died  after  the  sale  and  before  this  bill 
in  chancery. 

Bat  it  seems  to  accord  with  principle,  that  the  increase  or 
offspring  shonld  belong  to  the  owner  of  the  mother  (2  Bl.  Com. 
404;  Backhouse's  Admr.  v.  Jetts's  Admr.,  1  Brock.  C.  C.  511) ; 
and  the  evidence  is  so  uncertain  whether  the  death  of  Eliza 
occurred  after  this  bill  or  before,  that  the  doubt  mast  operate 
against  the  respondents,  ^bose  daty  it  was  to  prove  satisfac- 
torily that  it  happened  before,  in  order  to  be  exonerated.* 

It  is  argued  farther  against  the  decree,  that  the  respondents 
were  made  to  acconnt  below  for  a  boy,  not  proved  clearly  to 
have  been  bom  of  one  of  the  mortgaged  women.  Bat  there 
seem  circumstances  in  the  case  from  which  it  might  be  in- 
ferred that  he  was  so  bom.  He  was  brought  up  among  them, 
he  was  under  the  care  chiefly  of  one,  and  no  other  person  is 
shown  to  have  been  his  parent 

We  do  not  see  enough,  therefore,  to  justify  us  in  differing 
from  the  judge  below  on  this  point 

The  rules  adopted  in  the  Circuit  Court  for  fixing  the  value 
to  be  paid  for  the  negroes  are  abb  objected  to,  but  seem  to  us 
proper.    1  Brock.  C.  C.  500. 

The  mortgaged  property  is  given  up  or  taken  possession  of 
by  the  mortgagee  usually  at  the  time  of  the  decree ;  and  if  not 
surrendered  then,  its  value  at  that  time,  inatead  of  the  specific 
property  mortgaged,  must  be  and  was  regatded  as  the  rule  of 
damages. 

The  injury  is  in  not  pving  it  up  when  called  for  then,  or  in 
not  then  paying  the  mortgage,  and  not  in  receiving  it  some 
years  before,  and  pot  paying  its  value  at  that  time. 
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This  is  not  trover  or  trespass  for  the  taking  of  ,it  originallyi 
bnt  a  bill  in  chancery  to  foreclose  the  redemption  of  it  by  a  de- 
cree, and  hence  its  valae  at  the  time  of  the  decree  is  the  test 
of  what  the  mortgagee  loses,  if  the  property  is  not  then  sur- 
rendered. 

There  is  another  exception  to  the  estimate  made  of  the  value 
of  the  hire  of  the  slaves.  Their  hire  or  use  was  charged  only 
from  the  institution  of  this  bill  in  chancery.  This  sumy  does 
not  go  back  too  far.    1  Brock.  C.  C  515.* 

And  some  analogies  would  carry  it  back  further,  and  in  a 
case  like  this  charge  it  from  the  period  of  their  going  into  the 
possession  of  the  respondents.  But  they  object  to  the  hire 
allowed  ;  because,  it  is  said,  that  clothing,  medicine,  &c,  dur- 
ing this  time  should  have  been  deducted.  1  Dana,  286 ;  '3  J. 
J.  Marshall,  109. 

We  entertain  no  doubt,  however,  that  in  fact  the  hire  here 
was  estimated  as  the  net  rather  than  cross  hire,  and  all  proper 
deduction  made.  It  is  only  a  hundred  dollars  in  one  case,  and 
seventy  in  others,  which  manifestly  micht  not  equal  their  gross 
earnings,  while  nothing  is  charged  for  the  children.  Testi- 
mony, too,  was  put  in  as  to  the  proper  amount  for  hire,  and 
the  judge  as  well  as  witnesses  belonging  to  the  country,  and 
being  aciquainted  with  its  usages,  doubtless  made  all  suitable 
deductions. 

There  is  no  evidence  whatever  to  the  contrary« 

And  on  the  whole  case,  we  think  the  judgment  below  should 
be  affirmed. 

Order. 
This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Arkansas,  and  was-  argued  by  counsel.  On  consideration 
whereof,  it  is  now  here  ordered,  adjudged,  and  decreed  by  this 
court,  that  the  decree  of  the  said  Circuit  Court  in  this  cause  be, 
and  the  same  is  hereby,  affirmed,  with  costs. 
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Jesse  B.  Clbhemts,  Plaintiff  in  Ebrob,  o.  Dahibl  Bbbbt. 

Where  the  nianhal  of  the  United  States  had  leried  an  execution  upon  certain  prop 
ertj  under  a  jndgment  in  the  Circuit  Court,  which  was  taken  out  of  his  cnstoay 
by  a  writ  of  replenn  issued  bj  a  State  court,  and  the  Supreme  Court  of  the  Ststo 
decided  adversely  to  the  claim  of  the  marshal,  it  is  within  the  jurisdiction  of  this 
court  to  review  that  dr  vision. 

It  is  the  uniform  practice  of  the  federal  and  State  courts  in  Tennessee  to  test  exe- 
cutions as  on  the  first  day  of  the  term  *,  and  as  between  creditors,  the  lien  attacfaee 
equally  to  all  the  judgments  entered  at  the  same  term. 

Where  a  judgment  by  default,  in  an  action  upon  a  promissory  note,  was  entered 
upon  the  S&  day  of  the  month,  but  not  fully  entered  up  as  to  the  amount  due  na- 
til  the  ^Oth,  and  upon  tfae  lOtb,  a  few  minutes  before  the  court  opened,  the  dtit^ot 
recorded  a  deed  or  trust  conveying  away  all  his  property,  this  deed  cannot  defeat 
the  lien  of  the  judgment 

The  iudgment  by  default  created  the  lien ;  it  was  a  mere  clerical  duty  to  calcnlata 
and  enter  up  the  amount  due. 

To  note  the  precise  time  when  deeds  are  left  for  record  is  attended  with  no  difficult 
as  between  deeds ;  but  to  settle  the  exact  comparative  creation  of  a  lien  between 
a  recorded  deed  and  a  judgment  by  a  court  is  attended  with  much  embarrasa- 
mcnt.  The  timepiece  of  the  register  cannot  settle  the  validity  or  invalidity  of  m 
iudgment  lien. 

ne  process  act  of  1828,  passed  by  Congress,  refers  to  State  laws  for  the  creation 
and  effect  of  liens ;  but  the  preparatory  steps  by  which  they  are  created  depend 
upon  the  rules  adopted  by  the  United  States  courts. 


Th< 


This  case  was  brought  up  from  the  Supreme  Ck)urt  of  Ten- 
nessee, by  a  writ  of  error  issued  under  the  twenty-fifth  section 
of  the  Judiciary  Act 

Clementd,  the  plaintiff  in  error,  wais  the^  marshal  of  the 
United  States  District  of  Middle  Tennessee. 

The  action  was  a  replevin  brought  by  Berry  against  Clem« 
ents,  in  the  Circuit  Court  of  Davidson  County,  Tennessee 
(State  court),  and  upon  the  trial  in  that  court  the  following 
statement  oi  facts  was  agreed  upon. 

Daniel  Berry  t;.  J.  B.  Clements. 

Replevin.  —  Circuit  Court,  Davidson  County. 

In  this  case  the  defendant  comes  and  defends  the  wrong 
and  injury,  when,  &c,  and  says  he  is  not  guilty  in  manner  and 
form  as  the  plaintiff  in  declaration  hath  alleged,  and  of  this  he 

{mts  himself  on  the  country,  and  the  plaintiff  also ;  and  the 
bllowitig  facts  are  agreed  upon  between  the  parties:  —  On  the 
20th  of  January,  1848,  William  H.  Inskeep,  Albert  Moulton, 
Edward  D.  Woodruff,  and  John  Sibley,  citizens  of  the  State 
of  Penn.sylvania,  trading  in  partnership  under  the  firm  Ins- 
keep,  Moulton,  &  Woodruff,  brought  an  action  of  debt  against 
Charles  F.  Berry,  a  citizen  of  the  State  of  Tennessee,  ana  resi- 
dent of  NashvHle,  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Middle  Tennessee,  upon  several  notes  of 
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band  executed  b^  said  Berry,  payable  to  said  Intikeep,  Monl- 
ton,  &  Woodruff;  the  writ  and  copy  of  the  declaration  was 
served  by  the  marshal  npon  the  said  Charles  F.  Barry  on  the 
20th  of  January,  1848.  The  writ  was  returned  to  the  court 
with  the  declaration  at  March  term,  1848,  and  the  following 
entries  were  made  on  the  rule  docket,  and  minutes,  as  by  the 
copy  hereunto  annexed,  and  made  part  of  the  case  agreed, 
marked  A:  Inskeep,  Moulton,  &  Woodruff,  debt,  20th  Jan- 
uary, 1848,  executed  and  delivered  defendant  a  copy  of  decla- 
ration. Declaration  filed  March  1st,  1848 ;  ruled  for  plea  b j 
8th  March ;  no  plea  being  filed  by  attorney,  takes  judgm^t 
by  default  Circuit  Court  of  United  States,  Middle  Tennes- 
see District  Thursday,  March  9th,  1848,  court  adjonrned  until 
to-morrow  morning,  10  o'clock.  Friday,  March  IQth,  1848, 
court  met  according  to  adjournment  William  H.  Inskeep,  Al- 
bert Moulton,  Edward  Vf.  Woodruff,  and  John  Sibley,  trading 
under  the  firm  of  Inskeep,  Moulton,  &  Woodrufl^  v.  Chariea 
F.  Berry.  The  plaintiffs  appear  by  their  attorney,  and  a  judg- 
ment bv  default  having  been  taken  in  this  cause  on  the  Sm 
of  March,  1848,  and  no  motion  haying  been  made  to  have  the 
same  set  aside,  it  is  therefore  considered  by  the  court  that  said 
judgment  bv  default  be  affirmed,  and  that  the  plaintifEi  recovcsr 
agamst  said  defendant  $  l,316£d,  their  balance  of*  debt  in  the 
declaration  mentioned,  and  the  jfnrther  sura  of  $  44.22,  their 
dami^  sustained  by  reason  of  the  detention  thereof,  and  their 
coat  in  this  behalf  expended,  and  that  execntion  issue.  Ses- 
sion of  court  commenced  on  the  6th  March,  1848.  A  true 
copy.  J.  McGavock,  clerk,  by  G.  M.  Fogg,  deputy.  Berry's 
deed  received  at  register's  office  51  minutes  after  9,  on  the  lOtb 
March.  Inskeep  &  Co.  Judgment  obtained  about  half-past 
ten  o'clock  same  day. 

The  said  Circuit  Court  of  the  United  States  commenced  its 
session  on  Monday,  the  6th  day  of  March,  1848.  On  the  10th 
day  of  March,  1848,  Charles  F.  Berry,  the  debtor,  executed  a 
deed  of  trust  to  the  plaintiff  in  this  caase,  a  copy  of  which  is 
hereunto  annexed,  and  made  a  part  of  this  case  agreed  : 

•<  Know  all  men  by  these  presents,  that  T,  Charles  F.  Berry, 
of  the  countv  of  Davidson,  and  State  of  Tennessee,  cff  the 
one  part,  and  Daniel  Berry,  of  the  county  and  State  i^foresaid, 
of  the  other  part,  witnesseth,  that  I,  the  said  Charles  F.  Berry, 
for  and  in  consideration  of  the  sum  of  $S,  to  me  in  hand 
paid  by  the  said  Daniel  Berrv,  and  the  other  consideration 
hereinafter  mentioned,  hath  this  day  bargained,  sold,  trans- 
ferred, and  conveyed,  and  do  by  these  presents  bargain,  sell, 
transfer,  and  convey,  to  the  said  Daniel  Berry  all  my  stock  of 
dry  goods  of  every  description,  and  all  sorts  of  ware  now  in 
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the  storehouse  occupied  by  me  on  the  public  square  in  Nasb- 
ville,  and  also  in  a  storeroom  occupied  by  me  in  NashviUby 
amounting  together  to  the  sum  of  about  f  12,000,  as  per  in- 
voice book  made  out  this  day;  three  horses,  one  negro  man 
slave,  iis^med  Abraham,  one  bug^,  all  my  accounts  of  every 
description,  and  the  booic  containmg  the  same ;  all  the  notes, 
&c.,  that  are  due  me,  and  also  my  interest,  whatever  it  may 
be,  in  the  unsettled  business  of  the  firm  of  A.  D.  &  C.  F.  Berry ; 
also,  all  the  interest  I  have  in  and  to  the  following-described 
lots  or  pieces  of  ground,  viz.  lots  No.  5  and  6,  as  described  in 
a  plat  made  by  C.  W.  Nance,  of  lots  adjacent  'to  the  town  of 
Nashville,  on  Cherry  Street,  fronting  thir^  feet  each  on  Cherry, 
and  also  lots  A  and  B,  in  No.  20,  in  the  plan  of  South  Nasti^' 
ville,  and  lots  No.  3  and  4  adjoining  F.  B.  Fogg's  lot  on  Cher* 
ry  Street  To  have  and  to  hold  said  property,  of  every  de- 
scription, to  the  said  Daniel  Berry,  his  heirs  and  representa- 
tives for  ever.  I,  the  said  Charles  iF.  Berry,  bind  myself,  my 
heirs  and  representatives,  to  warrant  and  defend  the  title  to  the 
same,  or  any  part  thereof,  to  the  said  Daniel  Berry,  his  heirs 
and  assigns,  against  the  lawful  claims  of  all  persons  whomso- 
ever. But  this  deed  is  made  for  the  following  use  and  tirusti 
and  for  no  other  purpose ;  that  is  to  say,  that  the  said  Danid 
Berry  and  A.  D.  Berry  are  my  accommodation  indorsers  on 
the  notes,  most  of  them,  embraced  in  schedule  A,  and 
whereas  I  am  anxious  to  secure  them,  and  also  the  payment 
of  ail  the  claims  therein  specified,  to  the  persons  to  whom  said 
claims  are  due,  and  also  to  secure  the  claims  specified  in  the 
schedule  B  to  the  person  therein  named,  which  schedules 
are  to  be  registered  with  this  deed.  Now,  if  I,  the  said 
Charles  F.  Berry,  shall  well  and  truly  pay  off  and  satisfy  said 
debts  mentioned  in  schedules  A  ana  B  on  or  before  the  Ist 
day  of  December,  1849,  then  this  deed  to  be  void ;  but  if  I 
shall  fail  to  do  so,  then  the  said  Daniel  Berry  shall  sell  what- 
ever remains  of  said  property  upon  such  terms  as  will  be  most 
for  the  interest  of  ihe  creditors,  and  apply  the  proceeds  to  the 
payment,  first,  of  the  debts  mentioned  in  schedule  A,  until 
they  are  all  paid  and  satisfied;  and,  secondly,  to  the  payment 
of  the  debts*  mentioned  in  schedule  B,  if  there  ^liall  be  enough 
after  paying  the  expenses  uf  executing  this  trust;  if  not,  to 
make  a  pro  rata  distribution  of  the  proceeds  amongst  them. 
In  order  to  make  it  more  certain  that  said  debts  shall  be  paid 
within  the  time  specified,  I  hereby  authorize  the  said  Daniel 
Berry,  as  trustee,  to  take  immediate  possession  of  all  the  above- 
described  property,  and  that  he  may  proceed  to  sell  the  same 
upon  such  terms  as  will  make  it  yield  the  .most  money;  and 
that  he  take  possession  of  all  riiy  books  of  accounts,  notes,  &Ch 
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and  proceed  to  collect  the  debts  due  me  as  speedily  as  he  can, 
and  to  apply  the  proceeds  of  the  goods  and  property,  and  the 
money  collected  by  him,  to  the  payment  of  the  debts  in  the 
order  above  specified ;  but  that  he  shall  not  be  forced  to  make 
a  general  sale  of  said  property,  goods,  &c.,  until  the  expiration 
of  said  time. 

''  In  testimony  whereof,  I,  the  said  Charles  F.  Berry,  have 
hereunto  set  my  hand  and  seal,  this  the  10th  day  of  March, 
1848. 

«  C.  R  Berry." 

^  Stale  of  Tennessee^  Davidson  County. 

"  Personally  appeared  before  me,  Robert  B.  Castleman,  clerk 
of  the  County  Court  of  said  county,  the  within-named  C.  P. 
Berry,  the  bargainer,  with  whom  I  am  personally  acquainted, 
and  who  acknowledges  that  he  executed  the  within  deed  of 
trust  for  the  purposes  therein  contained. 

"  Witness  my  hand  at  office,  this  10th  day  of  March,  1848. 

**  R.  B.  Castlbman.** 

*^  State  of  Tennessee  J  Davidson  County. 

''Register's  Office,  March  11, 1848. 
"  I,  William  James,  register  of  said  county,  do  hcareby  cer- 
tify that  the  foregoing  deed  of  trust  and  certificate  are  duly 
registered  in  my  office,  Book  No.  10,  pa|?es  574,  575,  and  that 
they  were  received  March  the  10th,  1848,  9f  J  o'clock,  A.  ML, 
and  entered  in  Note  Book  2,  page  20. 

"  William  James." 

And  the  same  was  lodged  for  registration  in  the  register's 
office,  at  the  time  mentioned  in  the  memorandum  upon  said 
deed,  on  the  20th  of  March,  1848 ;  an  execution,  being  a  writ 
of  fieri  facias,  issued  upon  said  judgment,  and  came  to  the 
hands  of  the  marshal  on  the  21st  of  A^rch,  and  by  him,  on  the 
34th  of  March,  was  levied  upon  the  goods,  wares,  and  mer- 
chandise particularly  specified  in  the  levy, -a  copy  of  which  is 
h^eunto  annexed,  marked  C,  together  with  the  return  of  the 
marshal. 

"  The  xPresident  of  the  United  States  to  the  Marshal  of  the 
Middle  District  of  Tennessee,  greeting : 

"  You  are  hereby  commanded,  that  of  the  goods  and  chattels, 
lands  and  tenements,  of  Charles  F.  Berry,  in  vDur  district,  von 
cause  to  be  made  $1,379.85,  which  William  H.  Inskeep,  Albert 
Moulton,  Edward  W.  Woodruff,  and  John  Sibley,  trading  un- 
der the  firm  of  Inskeep,  Moulton,  &  Woodruf!^  in  the  Qrcuit 
Court  of  the  United  States  for  the  Eighth  Circuit,  in  the  Middle 
34* 
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Dbtnct  of  TenneMee,  reoovoed  agsioBt  Um  for  bakaee  <if 
debt,  damages,  and  cost,  in  a  ootamttcCioB  of  driitia  tiiesaid 
eoort,  lalrljr  determiiied,  wberem  tbe  said  Insken,  BfooUoii,  ic 
Woodruff  were  iJaintift,  and  aaid  Chaifea  F.  Beny  was  de- 
fendant, wbereoi  said  defendant  is  convicted,  as  appears  of 
reooid,  and  have  the  said  mooej  ready  to  render  before  tiie 
jndge  of  onr  said  court  afNashville,  on  tbe  first  Moncby  in 
September  next ;  herein  fail  not,  and  haire  then  and  there  this 
writ. 

«  Witness  tbe  Honorable  Roger  R  Taney,  Chief  Jostioe  id 
tbe  Supreme  Coort  of  the  United  States,  this  fint  Monday  in 
Maich,  A.  D.  1848,  and  in  the  seventy-second  year  of  onr  inde- 
pendence. Jacob  McGavock,  OerkP 

<"  Issued  MaxdiaOdi,  1848;  came  to  hand  21st  Bfarch,  1848; 
levied  this  Jieri  facias  npon  the  foDowing  goods,  wares,  and 
mocbandise,  as  the  property  of  Charles  F.  Krry,  tUs  24th  day 
of  March,  1848.  Then  follows  a  long  list  of  goods  of  several 
pages,  specifying  each  article,  item  by  item,  amounting  in  all 
to  the  snm  of  $  2,549.11 ;  the  prices  annexed  to  the  foregoing 
list  of  goods  were  the  invoice  prices  as  famished  bywthe  defend- 
ant, bat  the  defendant  and  myself  not  agreeing  as  to  the  pres- 
ent valne  of  the  goods,  we  called  in  tbe  foUowing  persons, 
merchants  of  Nashville,  to  wit,  John  B.  Johnston,  C.  Connor, 
B.  F.  Shields,  and  A.  J.  Dancan,  who  valued  the  goods  to  be 
worth  %l^i02j  or  55  cents  in  the  dollar  upon  the  invoice 
prices.  J.  B.  Clements, 

Marshal  of  the  U.  &  District  of  Middle  Tamessee^ 

*^  The  sale  of  said  goods,  wares,  and  merchandiBe  was  stop- 
ped by  a  writ  of  replevin  from  the  Circuit  Court  of  Davidson 
County,  sued  out  at  the  instance  of  Daniel  Berry,  against  me, 
as  marshal ;  which  writ  was  executed  upon  me  bv  the.  sheriff 
of  Davidson  County,  on  the  4th  day  of  April,  1&18,  and  the 
goods  delivered  up  to  said  Daniel  Bmy,  by  the  advice  and  con- 
sent of  the  plaintiff's  attorneys.     September  4, 184a 

« J.  B.  Clements,  M  JUL  D.  T. 

«  A  true  copy.  J.  McGavock,  Clerk.^ 

Marshal*8  fees,  commissions  on  the  amount  of  this  exe- 
cution, by  G.  M.  Fogg,  deputy,  say  on  $  1,360.90, 
at  2^  per  cent  $34.02 

Serving  this  ylerj/ociai,      .        •        .        •        .        •        2.00 

$36.02 
These  goodi  were  in  the  store  of  Charies  F.  Beny,  and  had 
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not  been  removed  therefrom,  but  Daniel  Berry,  the  trustee,  was 
at  the  store  at  the  time  of  the  levy,  and  stated  that  the  said 
Charles  F.  was  his  agent,  and  the  trustee  claimed  the  goods 
as  included  in  the  deed  of  trust ;  the  goods  levied  upon  were 
taken  possession  of  by  the  marshal,  and  after  the  writ  of  re- 
plevin  was  served,  they  were  delivered  up  by  the  marshal  to 
Daniel  Berry ;  the  goods,  wares,  and  merchandise  levied  upon 
were,  before  the  execution  of  the  deed  of  trust  aforesaid,  the 
property  of  Charles  F.  Berry.  If,  upon  the  above  facts,  the  law 
IS  with  the  plaintiff,  then  judgment  is  to  be  rendered  for  him, 
with  costs ;  if  for  the  defendant,  the  marshal,  then  judgment  is 
to  be  rendered  for  him  against  the  plaintiff  and  his  security,  for 
the  amount  of  thi»^  judgment  in  the  federal  court ;  interest  and 
cost  as  taxed  by  the  federal  court 

F.  B.  Fogg, /or  Defendant. 

EwiNo  &  Whitworth,  Attorneys  for  Plaintiffs, 

Upon  this  agreed  state  of  facts,  the  Circuit  Court  of  David- 
son County  were  of  opinion  that  the  law  was  with  Clements, 
the  defendant,  and  gave  judgment  accordingly.  Berry  carried 
the  case  to  the  Supreme  Court  of  Errors  and  Appeals  of 
Tennessee,  where  the  judgment  of  the  Circuit  Court  was  re- 
versed. Clements  sued  out  a  writ  of  error  under  the  twenty- 
fifth  section  of  the  Judipiary  Act,  and  brought  the  case  up  to 
this  court. 

It  was  argued  by  Mr.  Fog^^  for  the  plaintiff  in  erigu  i^nd 
Mr.  Andrew  Eunnff^  for  the  defendant  in  error. 

Mr.  Foggy  for  plaintiff  in  error. 

The  act  of  Congress  of  8th  May,  1792,  requires  all  writs  and 
processes,  &c.  to  bear  teste  of  the  Chief  Justice  of  the  Supreme 
Court,  and  the  uniform  practice  in  the  State  and  Federal 
courts  in  Tennessee  is  to  teste  the  executions  as  of  the  first 
day  of  the  term  from  which  the  execution  issues.  Executions 
are  liens  on  personal  property,  and  relate  to  their  teste.  When 
a  judgment  awards  an  execution,  what  does  it  award  ?  A  pro- 
cess that  bears  teste  from  the  first  day  of  the  court  In  John- 
son V.  Ball,  1  Yerger,  291,  it  was  decided,  and  is  the  settled 
law  of  Tennessee,  that  the  statute  29  Charles  II.  §  3,  providing 
that  the  personal  property  of  a  debtor  should  only  be  bound 
from  the  delivery  of  the  execution  to  the  sheriff,  is  not  in  force 
in  Tennessee,  but  that  it  bound  as  at  common  law.  Preston 
V.  Surgoine,  Peck,  80.  It  is  true  that  in  the  case  of  Mur- 
free's  Heurs  t;.  Cafmack,  4  Yerger,  270,  it  was  decided  that, 
where  a  mortgage  deed  for  land  was  registered  on  the  same 
day  judgment  was  obtcdned,  and  no  proof  was  given  as  to 
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Lantr  E^^jr?.  p,  1€9.  :h4  Scpressc  Co:nt  of  North  QiroBoa 
<i»wviftd.  teat  ;:>d^n:^sts  of  a  crcit  of  record,  oc  wl&irrer  day  of 
tofj  terra  tr>!rT  may  be  re&ierexL  in  laar  ieia:e  to.  and  are  coo- 
%*'>T»wJ  ^::'ig'n:vait«'  ot  tse  first  day  of  the  term,  so  that  aa  exe- 
C::  ^yu  t«?r>d  on  the  first  Mocda'y  of  a  ooort.  bam^  the  8tii  of 
May,  I'i^A  apon  a  judgment  recdcred  on  d:e  12iii  of  May,  J833» 
vo  >.d  overrea/ib  a  deed  of  tmst  cxcccted  aixl  regtsteied  00  the 
iTM  of  May,  l^i33.    Jodge   Gaston  in  his  opinioo  says,  that 
U/.n  **rgal  relation  of  a  jadgment  to  the  first  day  of  the  judicial 
terra  }*,  as  perfect  as  was  at  oommon  law  tbc  lelatkxi  of  an 
a/rt  of  Parliament  to  the  fir?t  day  of  the  kgislatiTe  session. 
1  ne  law  of  relation  applicable  to  judgments  has  hcen  in  part 
changed  in  that  cotin^ry  by  the  s:atate  of  29th  Charles  IL;  bat 
in  thi*  State  (North  Carolina),  and  also  in  Tennessee,  it  remains 
at  it  was  at  common  law.     He  al«o  says,  that  in  England  the 
statute  29  Charles  IL  has  provided  that,  against  purchasers, 
no  writ  of  execution  shall  bind  the  goods,  bat  from  the  time 
•uch  writ  wan  delivered  to  the  sheriS[     There  being  no  such 
•tatfjte  in  North  Carolina  or  Tennessee,  the  writ  of  execution 
binds  against  all  persons  from  the  teste,  as  it  yet  does  in  Eng- 
land, where  purchasers  are  not  concerned.     The  teste  of  oar 
writ  of  fieri  facias,  being  from  the  first  Monday  in  March,  1848, 
tbc  execution  overreached  the  deed  of  trust     In  Coutts  v. 
Walker,  2  Leigh,  268,  the  Court  of  Appeals  of  Virginia  decid- 


DECEMBER  TERM,  1850.  40^ 

Clementt  v.  Berry. 

ed  that  a  judgment  rendered  on  the  2d  of  March,  1821,  the  term 
commencing  the  21st  of  February  preceding,  overreached  a 
deed  of  trust  executed  on  the  28th  of  February,  and  registered 
the  2d  of  March.  See  4  Comyn's  Digest,  Execution^  D.  1,  and 
authorities  there  cited.  In  Wynne  v.  Wynnes,  1  Wilson,  39, 
the  reason  of  the  rule  is  stated :  '^  The  general  intendment  of 
the  law  is,  that  every  judgment  has  relation  to  the  first  day  of 
the  term,  because  the  court  cannot  determine  every  suitor's 
case  in  one  day."  Another  reason,  as  stated  by  the  judge  in  2 
Leigh,  may  have  been  to  prevent  debtors  from  withdrawing 
their  property  from  the  effects  of  judgments  against  them,  by 
alienations  made  after  it  was  known  that,  in  the  course  of  a 
term,  a  judgment  would  pass. 

The  practice  of  the  Circuit  Courts  in  Tennessee  is  regulated 
by  rules  which  have  been  in  force  for  a  long  period.  The  rule 
applicable  to  the  suit  upon  which  the  execution  in  this  case 
was  founded  provides,  ^  that,  if  the  pleadings  are  not  filed  by 
the  defendant  on  or  before  the  first  day  of  the  term,  the  cx>uri 
may  on  that  day  fix  the  time  when  the  pleadings  are  to  be 
closed,  and  judgments  entered."  The  day  fixed  for  closing  the 
pleadings  was  the  8th  of  March,  and  judgment  by  default  wai^ 
then  entered,  and  the  only  thing  remaining  to  be  done  was  to 
draw  that  judgment  out  formally  by  the  derk,  and  calculate  the 
interest,  which  was  not  done,  owing  to  a  press  of  business  by 
the  clerk,  until  the  10th  of  March,  the  day  of  the  execution  of 
the  deed  of  trust  It  is  believed  that  the  judgment  by  default  on 
the  8th  of  March  was  not,  in  the  words  of  the  Supreme  Court 
of  Tennessee,  "  wholly  inoperative."  It-  might  have  been  so, 
had  it  not  been-affirmed  on  the  10th  of  March,  during  the  same 
term ;  but  the  entry  of  the  last  date  refers  to  the  judgment  of 
the  8th,  is  founded  upon  it,  adopts  and  affirms  it.  It  is  true, 
if  no  judgment  had  been  entered  during  the  same  term,  and 
the  cause  had  been  continued,  and  the  final  judgment  had 
been  entered  at  a  subsequent  term,  there  would  have  been 
no  relation  to  the  preceding  term,  and  the  execution  would 
then  have  been  tested  on  the  first  day  of  the  term,  when  the 
final  judgment  was  entered. 

All  the  cases  decided  upon  the  subject  of  the  lien  of  execu- 
tions in  Tennessee,  except  two,  are  collected  in  Meigs's  Digest, 
title  Execution^  959.  Those  two  are  the  present  case,  and  that 
of  the  Union  Bank  v.  McClung,  which  will  be  reported  in  9 
Humphreys,  p.  91,  and  is  upon  the  relation  of  an  alias  execution. 
The  English  doctrine  is  in  2  Tidd's  Practice,  998,  where  he  says 
ihe  fieri  facias  must  be  tested  in  term  time,  and  made  return- 
able in  term  time.  By  the  law  of  Tennessee,  and  the  practice 
of  the  federal  courts  from  their  first  establishment,  all  execoii 
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lions  bear  teste  from  the  first  Monday  of  the  term  from  which 
they  purport  to  have  been  issued,  and  are  made  returnable  to 
the  first  Monday  of  the  succeeding  term.  There  is  no  differ- 
ence in  the  form  of  the  process  from  the  State  and  federal 
courts,  except  that  the  former  are  tested  by  the  clerks,  and  the 
latter,  by  the  act  of  Congress  of  the  8th  of  May,  1792,  bear  teste 
of  the  Chief  Justice  of  the  Supreme  Court  of  the  United  States. 
The  plaintiff  in  error  submits  that  the  execution  in  the  cause 
which  came  to  his  hands,  authorized  him  to  levy  upon  chattels 
belonging  to  the  defendant  on  the  6th  day  of  March,  1848,  the 
first  day  of  the  term,  or  at  all  events  upon  the  persona]  property 
that  he  owned  on  the  8th  of  March,  when  the  judgment  by  de- 
fault was  obtained. 

Mr.  Andrew  Efunng^  for  defendant  in  error. 

There  are  two  questions  presented  for  consideration  in  this 
court:  — 

1st  Whether  the  court  has  jurisdiction  of  the  cause  ? 

2d.   Which  had  the  prior  lien,  the  execution  or  the  deed  ? 

The  defendant  in  the  State  court  was  the  marshal,  and  act- 
ing under  the  authority  of  the  Circuit  Court  of  the  United 
Suites  in  levying  the  execution ;  but  this  suit  does  not  dispute 
his  authority  or  deny  his  right  to  its  proper  exercise;  he  is  sued 
as  a  trespasser,  for  going  beyond  even  the  claimed  limits  of  his 
legal  power.  If  the  property  levied  upon  belonged  rightly  to 
Daniel  Berry,  then  he  was  improperly  exercising  his  power,  and 
this  was  a  question  of  law  and  fact  equally  competent  for  de- 
cision in  the  federal  or  State  tribunals.  If  the  facts  of  the 
c^se  proved  that  any  question  was  raised  in  the  ^^te  court  in 
regard  to  the  validity  of  the  judgment  or  execution  under  which 
the  marshal  acted,  or  the  legal  authority  of  the  marshal  to  levy 
on  the  property  of  the  defendant  in  the  execution,  then  the 
jurisdiction  would  have  been  clear  in  a  decision  against  their 
validity ;  but  here  the  only  question  decided  bv  the  State  court 
was  the  title.of  the  property  levied  upon.  The  defendant  in 
error  had  no  forum  for  the  ascertainment  of  his  rights  but  the 
State  tribunal,  and  as  he  did  not  question  the  validity  of  the 
judgment  or  general  author:  iv  of  the-  marshal,  the  case  does  not 
oome  within  Uie  spirit  or  the  fetter  of  the  .ludiciary  Act  of  1789. 

2d.  The  qu^tion  as  to  the  priority  of  the  liens  is,  under  the 
process  act  of  1828,  entirely  dependent  upon  what  may  be  the 
law  of  Tennessee  on  this  subject,  and  was  therefore  a  peculiarly 
fit  subject  for  decision  in  the  State  court  It  has  long  been 
held  in  Ten nessee^, that  the  statute  of  29  Charles  li.,  in  regard 
to  the  lien  of  judgments  and  executions,  is  not  in  force  in  that 
Slate ;  the  Ueo  of  an  execution  remains,  therefoie,  aa  at  cpm- 
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mon  law,  su^ect,  however,  to  the  statutory  modifications  of 
that  lien.  We  find  it  generally  stated,  in  the  earlier  common 
law  authorities,  that  the  lien  of  an  execution  commenced  from 
its  teste,  and,  as  the  whole  term  was  regarded  as  one  day,  the 
execution  was  tested  of  the  first  day.  The  general  rule  of  law, 
however,  was,  that  fictions  which  were  intended  for  the  attain- 
ment of  justice  never  should  extend  to  work  an  injury.  See 
3  Bl.  Com.  43.     Whenever,  therefore,  a  fiction  would  work  in- 

i'ustice,  because  of  its  inconsiotency  with  the  truth,  eourts  of 
aw  ought  to  look  to  the  real  facts.  See  3  61.  Com.  317 ;  2 
Burr.  962.  In  accordance  with  this  rule  of  law,  it  had  repeat- 
edly been  decided  in  England  that  anterior  to  the  statute  of 
29  Charles  II.  the  lien  of  an  execution  only  commenced,  as 
against  bona  fide  purchasers  from  the  debtor,  from  the  true  date 
of  the  award  of  the  execution.  See  8  Coke,  171 ;  Cro.  Eliz. 
174;  2  Showers,  480;  Bingham  on  Executions,  190.  These 
authorities  Jiave  been  recognized  in  Tennessee.  See  1  Yerg. 
292 ;  7  Yerg.  529.  The  awarding  of  an  execution  in  England 
is  a  judicial  act,  and  the  forms  of  all  of  bur  judgments  in 
Tehnessec  award  an  execution  in  pursuance  of  the  English 
practice ;  until  the  rendition  of  the  judgment  the  issuance  of 
an  execution  would  be  a  void  act,  and  would  have  no  founda- 
tion on  which  to  rest  The  lien  of  a  judgment  in  Tennessee 
has  been  confined  by  statute  to  the  date' of  its  rendition.  See 
Nich.  &  Car.  419.  It  would  be  singular,  therefore,  to  hold  that 
the  execution  (which  is  the  incident)  had  a  superior  lien  to  the 
judgment,  which  is  the  principal.  ,  In  accoidanee  with  this 
view,  the  Supreme  Court  of  Tennessee  say,  in  this  very  case: 
^  Under  our  practice,  the  proceedings  of  the  term  are,  contrary 
to  the  practice  of  the  common  law,  separated  and  distinguished 
by  the  division  of  days ;  the  record  shows  the  day  on  which  the 
judgment  is  rendered,  and  the  date  thereof  is  indorsed  upon 
the  execution;  to  the  end,  perhaps,  that  the  officer,  chai^^ 
with  the  execution  of  the  process,  might  be  enabled  more 
easily  \o  discriminate  between  such  alienations  of  property  as 
were  valid,  and  those  which  were  vqid  as  against  the  judgment 
and  execution.  Inasmuch,  therefore,  as  under  our  law  the 
precise  day  on  which  judgment  is  rendered  is  fixed  and  ascer- 
tained by  the  record,  it  necessarily  follows,  upon  common  law 
principles,  that  it  cannot  relate  beyond  that 'day  as  against 
oonA  fide  purchasers  for  valuable  consideration;  nor  can  the 
execution  issued  thereon,  if  tested  of  the  same  term  as  the  judg- 
ment, as  against  such  purchaser,  relate  beyond  the  date  of  the 
judgment;  and  as  the  hour  of  meeting  of  the  court  on  each 
day  of  the  term,  under  our  practice,  is  also  ascertained  by  the 
record,  the  relation  of  the  judgment  or  execution  cannot  extend, 
beyond  that  hour.** 
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This  f  orestigatkHi  into  the  finctkw  of  a  dar,  ibr  tte  aaoer- 
tsinrrynrt  of  trutb,  wbere  there  is  leeord  erideiice  to  be  ob- 
tained, »  aicplj  fuppofted  by  the  anthodties.  See  2  Stuk. 
7»7;  7  Com.  1%  398;  2Rfc  A.556. 

lir.  Ja^tior  McLEAN  delircfed  Ae  o^nnkm  of  tbe  comt. 

This  ease  is  broogfat  here  bj  a  writ  of  ciror*to  tfae  Su|»eine 
Coofi  of  tbe  State  a(  Tennessee,  ooder  tfae  twentj-fifth  sectioa 
of  tbe  Jodiciafj  AcL 

The  jorisdictioa  c{  this  covnt  is  the  first  qnestioD  to  be  con* 
sidered.  Tbe  plaintiff  sets  np  a  lien  on  certain  petsooal  prop- 
erty, nnder  a  jodCTient  rendered  bj  the  Circuit  Court  o(  tbe 
United  States,  beUl  for  tbe  Middle  Dtstnct  of  Tennessee.  Tbe 
defendant  asserts  a  lien  nnder  a  deed  of  tmst  for  the  property, 
ixrni  Charles  F.  Benj,  and  tfae  Sopreme  Conrt  of  Tennessee 
held  that  the  lien  of  the  deed  was  paiamoont  to  that  of  tbe 
jndgmeot.  This  brings  tbe  case  within  the  twenty-fifth  sec- 
tion, as  the  dednon  was  against  the  nght  asserted  by  dem- 
ents, nnder  the  authority  of  the  United  States. 

Tbe  judgment  was  obtained  by  the  firm  of  Inskeep,  Motil- 
ton,  &  Woodruff  at  March  term,  1843,  for  $  1,316.68,  against 
Charles  F.  Berry.  Tbe  declaration  was  fikd  on  the  1st  of 
March ;  mle  for  plea  by  the  8th  of  March ;  no  plea  being  filed 
within  the  role,  a  judgment  was  entered^by  default  On  the  10th 
of  March  *^  the  plaintiffs  appear  by  their  attorney,  and  a  judg- 
ment by  default  having  been  taken  in  this  cause  on  the  8th  of 
March,  1848,  and  no  motion  having  been  made  to  have  tb^ 
same  set  aside,  it  is  therefore  considered  by  the  court  that  said 
jndKinent  by  default  be  aflirmed,''  &c 

The  deed  of  trust  was  received  at  the  refiiister's  office  fifty- 
one  minutes  after  nine,  A.  M.,  on  the  lOlh  of  March,  the  same 
day  tbe  deed  bears  date.  The  court,  it  seems,  was  opened  on 
the  10th,  at  ten  o'clock,  A.  M. ;  so  that  the  deed  was  deposited 
with  the  register  nine  minutes  before  the  court  opened  on  that 
day.  The  register,  by  law,  is  required  to  enter  on  a  record  the 
exact  time  that  an  instrument  is  filed  for  record,  and  the  lien 
attaches  fi-om  such  entry. 

Elxecution  was  issued  on  the  judgment,  tested  the  fir6t  Mon- 
day of  March,  the  day  at  which  the  term  commenced.  It  was 
levied  upon  part  of  the  goods  assigned  in  the  deed  of  trust,  and 
those  goods  were  replevied  by  Daniel  Berry,  the  trustee,  from 
Clements  the  marshal. 

It  Is  the  uniform  practice  of  the  federal  and  State  courts  of 
Tennessee,  to  test  executions  as  on  tbe  first  day  of  the  tertn ; 
and  the  lien  is  held  equally  to  attach  to  all  tbe  judgments,  as 
regards  creditorsi  entered  at  the  same  term.    This  rule  would 
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not  apply,  perhaps,  to  a  bond  fide  purchaser  of  real  estate  for  a 
valaable  consideration,  beyond  the  day  on  which  the  judgment 
was  rendered.  It  is  admitted  that  the  statute  of  29  Charles 
II.,  as  to  the  liens  of  judgments  and  executions,  is  not  in  force 
ia  Tennessee}  and  that  the  lien  is  regulated  by  the  common 
ntw,  modified,  to  some  extent,  by  statutes.  As  against  a  bonSi 
fide  purchaser  of  personal  property,  1;he  lien  would  not  attach 
prior  to  the  award  of  execution.  But  the  trustee  in  this  case 
cannot  be  considered  a  purchaser,  as  the  assignment  was  made 
to  him,  not  on  a  purchase  for.  a  valuable  contideration,  but  for 
the  benefit  of  certain  creditors. 

It  would  present  a  singular  anomaly  in  judicial  proceedings, 
if  the  fruits  of  a  judgment  could  be  defeated  i>y  a  transfer  of 
all  the  property  of  the  defendant,  on  the  day  of  its  rendition ; 
and  with  the  express  view  of  avoiding  the  daiin  of  the  plain- 
tiff in  the  judgment,  by  giving  a  preference  to  other  creoitors. 
'  That  such  an  assignment  would  be  fraudulent,  as  tending  to 
delay  and  defeat  creditors,  is  clear,  but  no  such  defence  was 
made  in  the  State  court 

The  decision  must  turn  upon  the  effect  of  the  entries  made 
on  the  minutes  of  the  Circuit  Court  The  term  of  the  court 
commenced  on  the  6th  of  March.  The  declaration  was  filed 
on  the  1st  of  March,  and  a  rule  for  plea  was  taken  in  court  by 
the  8th.  The  rule  of  court  provides,  that  if  the  pleadiiigS 
are  not  filed  by  the  defendant  on  or  before  the  first  day  of  th6 
term,  the  court  may  on  that  day  fix  the  time  when  the  plead* 
-ings  are  to.be  closed  and  judgment  entered. 

The  plea  not  being  filed  within  the  rule,  a  judgment  by  dc^ 
fault  was  entered.  Noiy  a  judgmen^;  by  demult  is  intenocil- 
tory  or  final.  When  the  action  souilds  in  damaged,  at  cove- 
nant, trover,  trespass,  &c.,  it  is  only  interlocutory,  that  the 
plaintiff  ought  to  recover  his  damages,  leaving  the  amount  of ' 
them  to  be  afterwards  ascertained.  1  Tidd's  Pr.  668.  But 
where  the  amount  of  the  judgment  is  entered  by  the  calcula- 
tion of  the  clerk,  no  further  steps  being  necessary,  by  a  jury  or 
otherwise,  to  ascertain  the  amount,  the  judgment  is  final.  Ahd 
of  this  character  was  the  judgment  entered  on  the  8th  of 
March.  The  action  was  debt,  brought  upon  several  notes  of 
hand ;  the  default  admitted  the  execution  of  the  notes,  and  the 
judgment  which  followed  was  final,  leaving  the.  derk  to  make 
it  up  in  form.  The  aflSbrmance  of  this  judgment,  on  tiie  10th 
of  March  was  unnecessary,  as  the  judgment  of  the  court  6a 
the  8th  concluded  the  mattet  in  controversy.  It  was  a  mere 
clerical  duty  to  make  the  oalculation  aiid  enter  the  judgment 
in  form;  and  the  entry  on  the  10th  can  be  considered,  ia 
regard  to  the  lien  in  question,  in  effect  as  nothing  more  thw 

VOL.  XI.  35 


410  SUPSEME  COnST. 

Cleaeata  «.  B^rrj. 

the  perfomuuioe  of  this  derical  doty,  triuch  had  beea  anOnvr- 
izedT  by  ihe  entry  cm  the  Stfa.  It  was  an  aflbmanoe  of  that 
which  already  had  bem  fixed,  by  the  jndCTient  of  ihe  court 
What  remaiaed  to  be  done  was  matter  of  form,  as  it  added 
nothuu;  to  the  I^;al  eflkct  of  tb^  judgment  by  defimit  Had 
the  defendant  been  called  and  a  de&nh  entered  against  hini« 
the  case  wonld  have  stood  for  judgment  at  a  liitnre  call  of  the 
docket  Bnt  under  the  role  of  the  conrti  "tiie  [deadingB  were 
to  be  dosed  on  the  8th  and  judgment-  ratered"  The  de- 
fendant feuled  to  plead,  and  a  judgment  by  default  conae- 
quently  followed.  The  action  bemg  debt,  founded  upon  notes 
of  hand,  which  were  admitted  to  be  genuine  by  the  d^uilt,  the 
court  saw  that  no  inquiry  was  necessary,  and  the  judgment 
was  tiierefoie  directed  to  be  entered.  That  judgment  was 
final  according  to  the  forms  of  entering  judgments  at  the  com* 
moa  law.  The  inmssion  by  the  deik  to  m^e  the  calculation 
of  the  amount  of  the  judgment,  and  enter  it  in  form,  on  the 
8th  of  March,  was  supplied  by  the  entry  on  the  10th.  Such 
entry,  therefore,  we  thmk,  may  be  considered  as  having  relation 
to  the  first  judgment 

It  is  said  to  be  a  legal  absurdity  to  suppose  that  the  lien  ot 
the  execution  can  attadi  fnot  to  the  judgment  An  execution 
can  be  of  no  validity  which  has  not  a  judgment  to  8i^>port  it 
But  the  judgments  entered  on  the  last  day  of  the  term,  by  the 
law  of  Tennessee,  have  relation  to  the  first  day  of  the  term,  so 
as  to  place  all  the  judgments  entered  at  the  t^rm  on  an  equal- 
ity in  regard  to  liens.  TMs  it  is  said  is  proper  to  do  equal  jus- 
tice to  creditors,  whose  judgments  were  necessarily  entered  on 
different  days  of  the  term,  from  the  arrangement  of  the  causes 
on  the  docket  But  it  is  said,  that  a  bond  fide  purchaser  for  a 
valuable  consideratipn  would  Umit  the  lien  of  the  judraient 
and  execution  to  th^  time  the  judgment  was  renderra.  If  this 
be  so,  it  is  not  perceived  how  the  principle  can  be  apjdied  to 
the  case  before  us,  unless  the  defendant  m  error  be  considered 
a  honA  fide  purchaser.  He  cannot  pkce  himself  in  that  atti- 
tude. He  holds  the  property  in  trust  for  the  creditors  named^ 
having  paid  at  the  time  no  consideration  for  it ;  and  having,  aa 
maybe  presumed  from  the 'circumstances,  a  knowled^  tiiat 
the  assignment  was  made  to  avoicl  the  efic^t  of  the  judgment 
against  the  assignor.  It  would  be  difficult  to  maintain  that 
tUs  was  a  ban&fide  tmnsi^ction,  and  esped^Iy  ttmt  it  viras  en- 
titled to  tiie  favorable  considemtion  of  tiie  court  In  no  sense 
can  it  be  considered  a  band  fide  sale  for  a  valuable  oonsidera- 
tioiL  The  trustee  is  made  the  agent  to  pay  the  creditors 
named,  and  he  represents  their  interests  as  creditors.  Bnt  if 
the  property  had  been  sold  b<m&  fide^  from  the  effect  of  the 
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jadgment  b^  defiiult,  and  the  relation  to  it  of  the  Cnrmal  judg- 
ment of  amrmance  subseqaently  entered,  the  lien  would  air 
tach  from  the  judgment  on  the  oth. 

We  admit  that  the  lien  of  the  judgment  and  execution  in 
the  federal  courts  arises  under  the  State  laws ;  and  that  the 
lien  may  be  considered  as  a  rule  of  properWi  and  a  rule  of  de- 
cision under  the  thirty-fourth  section  of  the  Judiciary  Act  of 
1789.  But  the  preparatory  steps,  by  which  the  judgment  is 
obtained  and  the  lien  established,  depend  upon  the  practice  of 
the  court ;  and  that  practice  is  settled  by  the  federal  courts, 
and  not  by  the  courts  of  the  State.  The  process  act  of  1838 
^  adopted  the  forms  of  mesne  process,  except  the  style  and 
forms  and  modes  of  proceeding  m  suits  in  the  courts  of  the 
United  States  held  in  those  States,  &C.,  subject,  however,  to 
such  alterations  and  additions  as  the  said  courts  of  the  United 
States  respectively  shall,  in  their  discretion^  deem  expedient,  or 
to  such  regulations  as  the  Supreme  Court  shall  prescribe.'' 

The  en%  by  the  register  of  the  precise  time  at  which  all  in- 
struments are  deposited  with  him  for  record,  as  required  by  the 
act  of  Tennessee,  is  no  doubt  a  very  proper  regulation.  It  is 
salutarv  in  relation  to  instruments  deposited  for  record  on  the 
same  aay.  In  such  cases  the  priority  of  time  may  be  as- 
certained with  certainty;  but  when  the  fractions  of  a  day 
are  to  be  compared,  under  such  enlzies,  to  a  judgment  lien, 
the  propriety  oi  the  rule  is  not  so  apparent.  The  case  before 
UB  would  present  a  point  of  no  small  diflfeulty.  From  the  en- 
ti^,  the  trust  deed  appears  to  have  *been  deposited  for  record 
nine  minutes  before  the  court  was  opened.  And  this  is  to 
render  inoperative  the  lien  of  the  judmnent  Now,  how  is  the 
fieict  to  be  ascertained  with  certainty?  Where  shall  the  exact 
standard  of  time  be  found.  A  variation  of  nine  or  ten  min- 
utes is  not  uncommon  in  chronometers ;  and  the  timepiece  of 
the  regist^,  it  is  supposed,  could  have  no  exclusive  daim  to 
regulate  judgment  hens.  Whether  good  or  bad,  it  would  an- 
swer the  purpose  designed  by  showing  the  priorities  of  instru- 
ments left  for  record.  But  the  test  in  tegmi  to  judgment  liens 
would  be  uncertain  and  unsatisfactory.  As  a  rule  of  propeny 
it  would  seem  to  be,  at  least  in  many  cases,  impracticable. 
How  can  one,  five,  or  ten  minutes  be  ascertained  with  the 
requisite  certainty,  to  lay  the  foundation  of  a  right  ?  It  would 
hardly  be  contended  that  the  entry  of  a  ministeiial  oflBmr, 
though  made  by  authority  of  law,  should  Hmit  or  defeat  a 
judgment  lien  in  such  a  case.  No  other  decision  of  the  Su- 
preme Court  of  Tennessee  than  the  one  now  before  us  is  ap- 
plicaUe  to  this  question.  And  if  the  case  to  be  reviewed  is  to 
constitute  the  nue  for  our  decision^  as  insisted,  tiie  power  of 
revision  would  be  useless. 
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Whilst  we  follow  the  constraction  of  a  State  statute^  estab- 
lished by  the  Sapreme  Court  of  the  State,  care  must  be  taken 
that  our  jurisdiction  and  practice  shall  not  be  limited  or  con- 
trolled by  the  statutes  or  decisions  of  the  State,  beyond  the 
acts  of  Congress. 

The  judgment  of  the  State  court  is  reversed,  and  the  cause 
is  remanded  to  that  court  for  further  proceedings  in  conformity 
with  this  opinion. 

Mr.  Chief  Justice  TANEY,  Mr.  Justice  CATRON,  Mr. 
Justice  DANIEL,  and  Mr.  Justice  NELSON  dissented. 

Mr.  Justice  CATRON. 

By  rule  of  court  made  when  only  one  term  was  held  in  the 
year  for  the  Districts  of  Tennessee,  the  United  States  Circuit 
Court  adopted  a  rule  requiring  a  copy  of  the  declaration  to  be 
sent  out  with  the  writ,  in  all  cases  of  suits  on  written  agree- 
ments for  the  payment  of  mbney,  where  the  plaintiff  desires  to 
obtain  judgment  at  the  return  term.  If  a  copy  of  this  declara- 
tion is  served  with  the  writ  on  the  defendant  thirty  days  before 
the  court  commences,  then  the  defendant  is  required  to  plead 
before  thet  first  day  of  the  term ;  and  if  he  fails  to  do  so,  it  is 
the^uty  of  the  clerk  to  enter  judgment  by  default  at  his  office. 
This  fact  he  reports  to  the  court  in  all  cases.  And  then  such 
further  time  is  given  for.making  up  the  pleadings  as  may  be 
deem^  proper  by  the  court  itself;  thus  extending  thb  Htne 
usually  three  davs.  But  at  March  term,  1848,  only  two  addi- 
tional days  to  plead  were  allowed. 

^nds  office  judgment  has  no  force  in  itself,  further  than  to 
0peed  the  final  judgment  It  stands  over,  like  other  causes, 
triable  on  an  issue.  When  it  is  reached  on  the  docket  in  due 
course,  a  jury  inquires  of  damages ;  or  if  the  sum  be  certain, 
then  a  regular  and  binding  judgment  is  entered  of  record  by 
the  court 

An  execution  is  uniformly  awarded  in  terms  by  the  final 
judgment,  and  to  which  the  execution  on  its  face  refers,  by  a 
orief  recitaL 

To  this  award  of  execution  ih^  fieri  facias  relates,  and  binds 
personal  property  of  the  defendant 

The  United  States  courts  are  governed  by  the  State  laws 
creating  a  lien ;  and  the  State  laws  are  settled  by  uniform  ad* 
judications  that  the  lien  attaches  by  a  final  judgment  and 
award  of  execution.  From  that  time  defendant's  property  is 
in  custody  of  the  law.    Johnson  v.*  Ball,  1  Yerger,  2^. 

In  this  case  there  is  no  allegation  of  firaud.  The  debtor 
transferred  his  property  to  a  trustee  honestiy  and  fairly,  acooid- 
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ing  to  the  face  of  this  record.  By  the  law  of  Tennessee,  the 
deed  of  trust  took  effect  the  moment  it  was  delivered  to  the 
register  to  be  recorded.  It  was  bb  duty  by  express  law  to  in- 
dorse on  the  deed  the  exact  time  of  delivery.  After  that,  all 
liens  were  cut  off.  This  was  done  before  the  judgment  was 
rendered.  It  matten  not  whether  defendant  parted  with  his 
property  on  the  day  the  judgment  was  rendered,  or  on  a  subse- 
quent day,  as  he  was  divested  of  it  the  moment  the  trustee 
delivered  the  deed  to  be  recorded.  If  it  was  otherwise,  and  the 
execution  related  to  a  judgment  by  default  (which  might  re- 
main unconfirmed  for  months),  aU  executions  or  final  judg- 
ments, where  a  default  had  been  entered,  would  bind  from  the 
first  day  of  the  term,  and  overreach  sales  made  by  retail  deal- 
ers to  an  alarming  extent ;  a  doctrine  unknown  and  altogether 
inadmissible  in  the  State  of  Tennessee,  or  elsewhere,  so  far  as 
I  know. 

The  Supreme  Court  of  Tennessee  (to  revise  whose  decision 
this  writ  of  error  is  prosecuted)  laid  down  the  law  correctly,  as 
I  think,  in  its  opinion  in  this  cause,  and  I  am  of  opinion  tiiat 
the  judgment  ought  to  be  affirmed.  And  I  am  instructed  to 
say  for  my  brother  Nelson,  who  heard  the  cause,  but  is  now 
absent,  that  this  is  his  opinion  also. 

Order. 
This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Supreme  Court  of  the.  State  of  Tennessee,  and 
was  argued  by  counseL  On  consideration  whereof,  it  is  no\|^ 
here  ordered  and  adjudged  by  this  court,  that  the  judgment 
of  the  said  Supreme  Court  in  this  cause  be,  and  the  same  is 
hereby,  reversed,  with  costs,  and  that  this  cause  be,  and  the 
same  is  hereby,  remanded  to  the  said  Supreme  Court,  for  fur- 
ther pilroceedings  to  be  had  therein,  in  conformity  to  the  opinion 
of  this  c^nrt 


35^ 
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JomoA  J*  Moots,  PukiNTiFP,  V.  JjooB  Bbown,  Altud  Bbowh, 
Haemoii  Hooah,  and  Josxph  Fbowabd. 

Aeooiding  to  tbe  rtatato  of  limititlom  pawed  by  the  Strte  of  Mmoig.  >  dcfiMwIapt  in 
ejectment  wbo  had  been  in  pouession  of  the  land  by  actual  rendenoe  therecm, 
hiiT^  n  connected  title  in  usw  or  equity  dedodhle  or  record  fiom  tibe  State  or 
the  TJniled  States,  or  firom  any  public  officer  or  other  perK>n  aathofised  by  the 
lawi  of  the  State  to  aell  sndi  umd  for  the  non-payment  of  taies,  &c^  might  da- 
ted himaelf  by  pleading  that  he  had  been  in  ywaesiion  as  aforesaid  for  ieren 
yean. 

Bot  where  a  defendant  offbred  a  deed  in  eridenoe,  pmpoiting  to  be  a  deed  ftom  an 
officer  aathorized  to  sell  for  taxes,  and  the  deed  npon  its  hot  showed  that  the 
officer  had  not  complied  with  the  requisitions  of  the  statote,  this  was  a  roid  deed, 
made  in  yiolation  or  law,  and  did  not  bring  the  defendant  within  the  benefit  of  ^ 
statnte  of  limitations. 

He  mnst  haye  a  connected  title  horn  some  one  aathoriaed  to  sell,  and  in  this  case 
the  officer  was  not  so  aathoriaed.  The  deed  was  not,  ^^erefore,  admissible  in 
OTidence. 

This  case  came  np  from  the  Circuit  Covat  of  tbe  United 
States  {os  the  District  of  Illinois,  upon  a  certificate  of  divisioa 
in  opinion  between  the  judges  thereof! 

The  whole  case  was  contained  in  Ihe  certificatei  which  was 
as  follows:— 

^  ne  UkiUd  States  of  America,  District  of  Illinois. 

*<  At  a  Circuit  Court  of  the  United  States,  begun  and  held 
at  Springfidd,  for  tbe  District  of  Illinois,  on  Monday,  the  7th 
day  of  June,  in  the  year  of  our  Lord  1847,  and  in  the  seventy- 
fint  year  of  our  independence. 

^  Resent,  tbe  Hon.  John  McLean  and  the  Hon.  Nathaniel 
Pope,  Esquires. 

^Joshua  J.  Moore  t;.  James  Brown,  Alfred  Brown,  Harmon 
HooAN,  and  Joseph  Froward. 

«  State  of  the  Pleadings. 

^  This  is  an  action  of  ejectment,  brought  under  the  statute 
of  the  State  of  Illinois,  and  plea  not  guilty  of  withholding  the 
premises,  according  to  the  same  statute. 

^'  This  cause  comine  to  trial  this  term,  the  plaintiff  proved 
title  in  himself,  regulany  derived  fix>m  the  United  States,  and 
by  special  agreement  the  possession  of  the  defendants  was  ad- 
mitted. 

^  The  defendants  then  proposed  to  prove  that  they  had  been 
possessed  of  the  premises  m  question  by  actual  residence 
thereon,  having  a  connected  title  thereto  in  law  or  eauiW,  de- 
ducible  of  record  from  a  public  officer  of  the  State  of  Itunois, 
authorized  by  the  laws  of  the  State  to  sell  ]and  for  the  non- 
payment of  taxes,  for  the  term  of  seven  years  next  preceding 
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the  commencement  of  this  suit;  and  as  the  first  link  of  evi- 
dence towards  maldhg  snch  proof,  stating  that  they  would  fol- 
low it  up  by  other  complete  proofs,  offa«d  in  evidence  a  deed 
made  by  the  Auditor  of  JPublic  Accounts  of  l^e  State  of  lUinois, 
which  aeed  is.  in  the  words^  figures,  and  seal  following,  to  wit :  — - 

<<<The  Auditor  of  Public  Accounts  of. the  State  of  Illinois^  to  all 
who  shall  see  these  presents,  greeting :  Know  ye,  that  whereas 
I  did,  on  the  9th  day  of  December,  1823,  at  the  town  of  Van* 
dalia,  in  conformity  with  all  the  requisitions  of  the  several  acts 
in  such  cases  made  and  provided,  expose  to-  public  sale  a  cer- 
tain tract  of  land,  being  the  south  ^alf  of  section  thirty-five, 
township  twelve  north,  in  range  one  west  of  the  fourth  princi- 
pal mendian,  for  the  sum  of  1 10.81,  being  the  amount  of  the 
tax  of  the  years  1821  and  l822,  with  the  interest  and  costs 
chargeable  on  said  tract  of  land.  And  whereas,*  at  the  time 
and  place  aforesaid,  Stephen  Davis  offered  to  pay  the  afcnresaid 
•  aum  of  money  for  the  whole  of  said  tract  of  land,  which  was 
the  least  quantity  bid  for;  and  the  said  Stephen  Davis  has 
paid  the  sum  of  f  10.81  into  the  treasury  of  the  State;  I  have 
granted,  baigain^,  and  sold,  and  by  these  presents,  as  auditcnr 
of  the  aforesaid  State,  do  grant,  bargjedn,  and  sell,  the  whole 
of  said  south  half  of  section  thirty-five,  in  towQshlp  twelve 
north,  in  ran^  one  west  of  the  fourth  principal  meridian,  to 
Stephen  Itevis,  his  heirs  and  assigns.  To  have  and  to  hold 
said  tract  of  land  to  the  said  Stephen  Davis  and  his  heira  for 
eyer;  subject,  however,  to  all  the  rights  of  redemption  provided 
for  by  law. 

^  *  In  testimony  whereof,  the  said  auditor  has  hereunto  sub- 
scribed his  name  and  aflixed  his  seal,  this  20th  day  of  June 
1832.  J.  T.  B,  Stapp,  incKtor.* 

« <  SkUe  of  Blinais,  SUUe  Recorder's  Office,  $$. 

^  ^  I  certify  that  the  within  deed  has  been  duly  recorded  in 
this  office,  in  Vol.  F,  page  281.  Given  under  my  hand  and 
seal  of  office,  at  Vandalia,  this  31st  day  of  May,  A.  D.  1833. 

<  James  Whitlock,  SUUe  Recorder. 
** « Fees  43|  record. 

37i  cert  and  seal 

$08X4.' 

<<  Which  deed  includes  the  premises  in  ^esti(9i  in  this  suit; 
to  the  introduction  of  which  deed  the  plamtiff  objects,  on  the 
ground  that,  by  reference  to  the  face  ot  the  deed,  and  the  law 
as  it  then  stood  (<  An  Act  entitled  An  Act  for  levyingand  col- 
lecting a  tax  on  land  and  otiier  property,' approved  February 
IStib,  1S23),  it  appeared  that  the  sale  for  the  non-payment  of 
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taxes  bad  been  made  by  the  auditor  at  an  eaiiier  day  than  be 
could  according  to  law  possibly  do.  And  so  it  ooconred  as  a 
question  whether  said  deed  was  admissible  in  evidence  for  the 
purpose  and  in  the  connection  for  and  in  whidi  the  defendants 
qSaed  it,  the  objection  aforesaid  notwithstanding ;  on  which 
question  the  opinions  of  the  judges  were  opposed  Where- 
upon^  on  motion  that  the  point  on  wnich  the  disagreement  has 
happened  may  during  the  term  be  stated,  under  the  direction 
of  the  judges,  and  citified  und^  the  seal  of  the  court  to  the 
Supreme  Court,  to  be  finally  decided,  it  is  ordered,  that  the 
forcing  statement  of  the  case  and  fects,  made  under  the  di- 
rection m  the  judges,  be  certified  acceding  to  the  request  of 
the  plidnti^  and  the  law  in  jhat  case  made  and  provided.'' 

It  was  argued  for  the  plaintiff  in  a  printed  argument  pre- 
pared by  A,  WilliamSj  Esq.,  who  was  not  an  attorney  of  this 
court,  and  therefore  the  argument  was  adopted  and  signed  by 
Mr.  BuiUrfieUL    No  counsel  appeared  for  the  defendants. 

The  argument  for  the  plaintiff  was  as  follows :  —  ^ 

This  was  an  action  of  ejectment  brought  by  the  plaintifi^ 
Moore,  against  the  said  defendants,  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Qlinois. 

On  the  trial,  at  the  June  term  of  1847,  the  plaintiff  proved 
title  to  the  land  sued  for  in  himself,  and  that  the  defendants 
were  in  possession  of  the  same  at  the  commencement  of  this 
suit,  and  rested  his  case. 

The  defendants  then,  in  order  to  make  out  a  defence  under 
the  liniitalion  act  of  Illinois,  passed  in  1835,  offered  in  evi- 
dence,  as  the  foundation  of  their  title,  a  deed  from  the  Audi- 
tor of  Public  Accounts  for  the  State  of  Illinois,  which  is  set  out 
at  length  in  the  record.  It  purports,  on  its  face,  to  have  been 
executed  by  virtue  of  a  sale  made  on  the  9th  day  of  December, 
1823,  for  the  non-pavment  of  taxes  under  the  revenue  act 
passed  February  18, 1823. 

Upon  the  admissibility  of  this  deed  as  evidence,  the  judges 
were  opposed  in  opinion. 

The  revenue  act  of  1823  requires  the  owners  of  lands  to 
pay  the  tax  thereon  into  the  State  treasury  on  or  before  the  Ist 
day  of  October,  and  the  seventh  section  provides  that,  if  they 
^hall  fail,  refuse,  or  neglect  to  pay  the  taxes  aforesaid,  it  shall 
be  the  duty  of  the  auditor  to  make  a  transcript  from  his  books 
of  all  such  delinquents,  charg^'ng  the  tax  with  an  interest  at 
the  rate  of  six  per  centum  per  annum,  until  paid,  and  all  costs 
which 'may  accrue;  and  cause  the  same  to  be  advertised  in 
the  paper  printed  at  the  seat  of  government,  or  in  soi^e  oth^ 
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paper  printed  in  the  State,  for  three  weeks,  giving  notice  of 
the  day  of  sale,  the  last  of  which  pablications  shall  be  at 
least  two  months  before  the  day  of  sale,  and  the  auditor  shall 
proceed  to  sell,  on  the  day  fixed  in  such  advertisement,  the 
whole,  or  so  much  of  each  tract  as  will  pay  the  tax,  interest, 
and  costs.'* 

It  will  be  seen  from  the  forec^oing,  that  the  auditor  could 
not  possibly  be  authorized  to  iBell  before  the  15th  of  Decem- 
ber, and  as  the  deed  shows  that  the  sale  was  made  on  the 
9th  of  December,  it  is  absolutely  void,  as  appears  upon  its 
own  face.  It  was  therefore  ^dearly  inadmissible  as  evidence 
of  title,  and  the  onljr  question  presented  for  the  decision  of 
the  court  is,  whether  it  was  admissible  as  evidence  of  ^  a  con- 
nected title  in  law  or  equity,''  within  the  meaning  of  {he  limi- 
tation act  of  1835.  The  second  section  of  that  act  is  in  these 
words :  ''  Every  real,  possessory,  ancestral,  or  mixed  action,  or 
writ  of  right  brought  for  the  recovery  of  any  lands,  tenements, 
or  hereditaments,  of  which  any  person  may  be  possessed  by 
actual  residence  thereon,  having  a  ^nnected  title  in  law  or 
equity,  deducible  of  reciord  from  thi^  State  or  the  United 
States,  or  from:  any  public  officer  or  other  person  authorized 
by  the  laws  of  the  State  to  sell  such  land  for  the  non-payment 
of  taxes,  or  from  any  sheriff,  marshal,  or  other  person  author- 
ized to  sell  such  land  on  execution,  or  any  order,  judgment, 
or  decree  of  any  court  of  record,  shall  be  brought  within  seven 
years  next  after  possession  being  taken  as  aforesaid,"  &c 
This  act  is  found  on  page  349  of  the  Revised  Statutes  of  1845, 
§8. 

It  is  freely  admitted,  that  the  legislature  did  not  intend^  by 
the  words  "  a  connected  title  in  law  or  equity,"  a  perfect  and 
indefeasible  title,  because  such  a,  title  would  need  no  legisla- 
tive protection ;  but  we  insist  that  they  never  intended  to  ex- 
tend this  protection  to  a  person  in  possession  under  a  deed 
absolutely  void  upon  its  own  face 

That  they  did  not  so  intend  will  most  manifestly  appear 
from  an  examination  of  two  other  acts  on  the  same  subject, 
still  in  fall  force.  The  first  was  passed  in  1827,  and  provides, 
•  *'  that  every  real,  possessory,  ancestral,  or  mixed  action,  or  writ 
of  right,  brought  for  the  recovery  of  any  lands,  tenements,  or 
heremtaments,  shall  be  brought  within  twenty  years  next  after 
the  right  or  title  thereto,  or  cause  of  such  action,  accrued,  and 
not  after."     See  Revised  Statutes  of  1845,  p.  349,  §  7. 

Something  more  than  mere  naked  possession  is  necessary  to 
constitute  a  bar  under  this  actl  The  possession  must  be  ad- 
verse, and  though  it  is  not  easy  to  determine,  in  all  cases,  what 
is  adverse  possession,  it  may  be  affirmed  that  it  must  be  a  pos- 


418  SUPBEME   COURT. 

Ifoore  V.  Brown  et  aL 

session  held  by  a  person  daiminff  the  land  in  his  own  right, 
Bell  V.  Fry,  5  Danai  344.  In  Tulinghasf  s  Adams  on  Eject- 
ment, p.  451,  it  is  laid  down  as  a.rme,  that,  **to  constitute  a 
valid  and  effectual  adverse  possession,  it  is  necessary  that  it 
be  commenced  under  color  and  claim  of  title.''  And  at  p. 
453  it  is  said :  ^  But  no  act  or  deed  which  is  void  can*  be  the 
foundation  of  an  adverse  possession,  for  it  can  give  no  color  of 
title."    See  Den  ex  dem.  Walker  v.  Turner,  9  Wheat  641. 

In  Jackson  ex  dem*  Ten  Eyck  t;.  Frost,  5  Ck>wen,  350,  351, 
Savage,  Chief  Justice,  delivering  the  opinion  of  the  court,  says : 
^  I  am  aware  t}iat  it  was  said,  in  the  case  of  Jackson  t;.  Thomas 
(16  Johns.  301),  that  if  a  man  enters  on  land  without  daim  or 
color  of  title,  and  no  privity  exists  between  him  and  the  real 
owner,  and  such  person  afterwards  acquires  what  he  considers 
a  good  title,  from  that  moment  his  possession  becomes  adverse. 
This  doctrine  must  not  be  understood  as  authorizing  the  pur- 
chas^r^to  consider  a  naked  possession  a  good  title.  It  must 
be,  as  I  understand  the  law,  such  a  title  as  the  law  vnil^primi 
facicj  consider  a  good  title.  Otherwise,  there  would  be  no 
uniformity.  The  character  of  the  possession might  be  made 
to  depend  upon  the  understanding  of  the  tenant;  and  the 
same  posses9ion  which  would  be  a  good  defence  to  one  would 
be  wortUess  to  another,  and  hence  a  possession  under  a  French 
grant  was  held  not  to  be  adverse,  because  such  a  grant  could 
not  possibly  be  the  source  of  a  good  title." 

It  is  said  in  Bufour  v.  Camfiranc,  11  Martin,  715,  that 
a  title  ^  void  in  itself  will  prevent  him  in  whose  fBivor  it 
was  executed  from  pleading  prescription."  (See  also  1 
Martin,  N.  S.  324;  4  Martin,  N.  S.  224.)  It  is  doubtful 
from  these  authcnities,  whether  the  auditor's  deed  would 
be  even  sufficient  to  constitute  adverse  possession,  and  there 
is  certainly  no  pretext  for  saying  that  it  amounts  to  any 
thing  more  than  color  of  title,  and  the  le^lature  dearl]^  in- 
tended, by  the  words  *'a  connected  titie  m  law  or  equity," 
somethinff  more  than  color  of  title,  as  they  have  provided  that 
a  possession  held  under  the  one  for  seven  years  should  be 
a  bar,  whilst  under  the  other  they  require  a  possession  of 
twenty  years  to  constitute  the  bar. 

But  again.  On  the  2d  of  March,  1839,  the  legislature 
passed  an  act  ''to  quiet  possessions  and  confirm  tities  to  land," 
which  provided,  among  other  things,  that  "  hereafter  every  per- 
son in  the  actual  possession  of  lands  or  tenements,  under  daim 
and  color  of  title,  made  in  good  faith,  and  who  shall  for  seven 
successive  years  after  the  passage  of  this  act  continue  in  such 

f)osse8sion,  and  shall  also,  durmg  said  time,  pay  all  taxes 
egally  assessed  on  such  lands  or  tenements,  shall  be  held  and 
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adjudged  to  be  the  legal  owner  of  said  lands  or  tenement,  to 
the  e^dient  and  according  to  the  purport  of  his  or  her  paper 
title.''  (See  Session  Acts  1838  and  1839,  p.  266;  also  found 
in  Revised  Statutes  of  1845,  p.  104,  §  8.) 

This  act,  passed  when  the  two  former  acts  were  in  force, 
without  attempting  to  repeal  either  of  them,  requires,  in  addi- 
tion to  seven  years'  actual  possession  under  *'  claim  and  color 
of  title,"  that  the  color  of  title  should  be  made  in  good  faith^ 
and  also  requires  the  payment  of  taxes  for  seven**  years ;  show- 
ing clearly  that  the  legislature  intended  by  the  act  of  1836 
something  more  than  claim  and  color  of  title.  These  acts 
were  all  reenacted  in  1845.  (See  Revised  Statutes  of  1845| 
as  above  quoted.) 

Taken  together,  they  show  the  legislative  intention  to  be, 
1st,  that  where  a  person  rests  his  defence  upon  adverse  posses- 
sion merely,  he  must  show  a  possession  ot  twenty  years ;  2d, 
that  where  he  relies  upon  a  possession  held  under  claim  and 
color  of  title  merely,  he  must  show,  in  addition  to  seven  years' 
possession,  that  the  color  of  title  was  made  in  good  faith,  and 
also  that  he  had  paid  the  taxes  for  seven  successive  years ;  and 
3d,  that  when  he  relies  on  possession  under  a  connected  title 
in  law  or  equity,  &c,,  he  must  show,  in  addition  to  his  Utle, 
seven  years'  actual  possession,  by  residence  on  the  land.*  I  re- 
peat, then,  that  it  is  evident  that  the  legislature  meant  by  the 
words '^  a  connected  title  in  law  or  equity"  something  more 
than  "  claim  and  color  of  title  made  in  good  faith."  What, 
then,  did  they  mean?  They  most  clearly  intended,  as  Chief 
Justice  Savage  expresses  it,  "  such  a  title  as  the  law  will  primd 
facie  consider  a  good  title" ;  or,. as  expressed  by  the  Supreme 
Court  of  Kentucky,  **  a  title  which  is  good  when  tested  by 
itself." 

This  is  the  reasonable  construction  upon  general  principles 
of  law,  strengthened  by  the  several  acts  of  the  legislature  on 
the  subject  But  there  is  another  view  which  renders  it  im- 
perative. The  act  of  1835  was  copied  from  the  Kentucky  act 
of  limitation  of  February  9, 1809.  The  words,  "  a  connected 
title  in  law  or  equity  deducible  of  record,"  &c.,  are  copied  lit- 
erally from  the  Kentucky  statute,  and  of  course  they  were 
adopted  with  the  construction  which  they  had  previously  re- 
ceived from  the  courts  of  Kentucky.  In  the  case  of  Skyles's 
Heirs  v.  King's  Heirs,  decided  by  the  Supreme  Court  of  Ken- 
tucky in  1820  (fifteen  years  before  these  words  were  copied  into 
the  Ulinois  statute),  and  reported  in  2  A.  K.  Marshall,  387,  the 
court  say :  "  The  true  construction,  then,  of  the  words  of  the 
statute,  *  a  connected  title  in  law  "or  equity  deducible  from  the 
Commonwealth,'  does  and  must  mean  such  title  when  tested 
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by  ks  own  face,  and  not  tried  by  £he  title  of  others,  If  the  de- 
fendanl^s  title  should  be  a  connected  title  in  law  or  equity,  sup- 
posing no  other  to  exist  on  the  ground,  then  if  he  proves  seven 
years'  possession  holding  under  it,  the  statute  shall  aid  him, 
although  the  plaintiff  may  be  able  to  show,  by  the  production 
of  his  own  title  or  that  of  others,  that  the  title  did  not  in  law 
or  fact  pass  to  the  defendant" 

The  deed  offered  in  evidence  in  this  case  was  not  such  as 
the  law  would  primA  facie,  consider  good.  It  is  not  good  when 
tested  by  its  own  face,  but  it  is  absolutely  void  upon  its  own 
face.  It  was  contended  on  the  other  side,  that  this  deed  was 
not  void  upon  its  face,  because  it  only  appears  to  be  void  when 
the  facts  appearinc;  upon  its  face  are  compared  with  the  law. 
In  this  sense,  no  deea  can  be  void  on  its  face.  Deeds  are  valid 
or  void  according  as  they  are  in  conformity  with  or  in  violation 
of  the  law,  and  they  can  neither  be  pronounced  valid  or  void 
but  by  applying  to  them  the  law.     The  court  is  supposed  to 


know  and  apply  the  law  to  the  deed,  and  when,  from  this 
knowledge  ot  the  law  and  an  inspection  of  the  deed,  a  court  is 
enabled  to  pronounce  It  void,  then  it  is  void  upon  its  face ;  but 
when  its  invalidity  is  shown  by  evidence  dehors  the  deed,  then 
it  is  not  void  upon  its  face.  The  statute  requires  *'  a  connected 
title  in  law  or  equity  deducible  of  record  from  this  State,  or  the 
United  States,  or  from  any  public  officer  or  other  person  au- 
thorized by  the  laws  of  this  State  to  sell  such  land  for  the 
non-payment 'of  taxes,  or  from  any  sheriff  or  marshal,  or  other 
person  authorized  to  sell  such  land  on  execution,  or  under  any 
ordeX}  judgment,  or  decree  of  any  court  of  record.  The  title  is 
to  be  deduced  from  one  of  four  sources.  In  this  case  it  is  at- 
tempted to  deduce  it  from  a  person  authorized  by  law  to  sell 
the  land  for  the  non-payment  of  taxes.  If  this  deduction  of 
title  can  be  made  out  in  this  case,  through  a  void  deed,  it  may 
be  so  done  in  each  of  the  other  cases.  It  will  hardly  be  con- 
tended that  a  title  could  be  deduced  from  the  State  or  the 
United  States  through  a  patent  void  on  its  face,  or  that  title 
could  be  deduced  from  a  sheriff  or  marshal  through  a  void 
deed,  or  one  founded  on  a  void  jud^ent  ^see  Walker  v.  Tur- 
ner, 9  Wheat  541) ;  or  that  a  sheriff's  deea  of  the  land  of  A, 
under  a  judgment  against  :)3,  would  be  such  a  title  as  the  law 
requires. 

The  law  requires  a  connected  title.  The  auditor's  deed  was 
one  link  in  the  chain  of  title,  and  is  in  no  respect  distinguish- 
able from  the  other  links  in  the 'chain ;  and  if  this  first  link  in 
the  chain  may  be  furnished  by  a  void  deed,  so  may  each  of  the 
other  links  in  the  chain.  In  deducing  title  from  the  United 
States  under  this  statute  in  the  Circuit  Courts  of  the  State,  a 
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party  is  aaiversallv  reqaired  to  show  a  valid  patent  and  chain 
of  valid  deeds,  doly  authenticated,  from  the  patentee  to  the  de- 
fendant, and  tiiis  is  the  universal  sense  of  the  profession  in  the 
State.  No  case  involving  the  constraction  ot  the  statute  has 
ever  been  decided  by  the  Snpreme  Ckmrt  of  Hlinois. 

The  title  must  be  deduced  from  a  person  authorized  by  law 
to  sell  such  land  for  the  non-payment  of  taxes.  The  auditor 
was  not  authorized  to  sell  this  or  any  other  land  at  the  time 
when  the  deed  shows  the  sale  to  have  been  made.  He  had  no 
general  authoritv  to  sell  lands,  but  only  to  sell  such  lands  as 
have  been  listed  with  and  advertised  by  him,  and  then  only  in 
the  manner  prescribed  by  law.  In  reference  to  a  deed  made 
under  this  same  act,  but  where  the  defect  did  Hot,  as  in  this  in- 
stance, appear  on  the  face  of  the  deed,  the  Supreme  Conrt  of 
Illinois  say :  <<  The  publication  of  notice  of  sale  by  the  auditor, 
as  required  by  law,  is  not  one  of  these  facts  inferred  from  his 
deed,  nor  is  the  proof  thereof  thrown  upon  the  former  owner. 
The  duty  of  the  auditor  to  publish  this  notice  is  imperative. 
His  authority  to  sell  is  limited,  by  the  expre89  words  of  the 
law,  to  the  land  advertised  as  aforesaid,  and  as  the  rule  of  law 
which  required  the  purchaser  to  show  the  performance  of  this 
prerequisite  was  not  changed  by  the  act  of  1827,  he  should 
therefore  have  adduced  evidence  to  that  effect  Without 
proof  of  this  fact,  the  auditor's  deed  was  not  evidence  of  the 
regularity  and  legality  of  the  sale,  and  cons^uently  conveyed 
no  title  to  the  purchaser.''  Oarrett  v.  Wiggins,  1  Scam.  837 ; 
also  Hile  v.  Leonard,  1  Scam*  140 ;  and  vViley  v.  Bean,  1 
Oilra.  302. 

It  mav  be  remarked,  that,  althoneh  the  Supreme  Court  of 
Illinois  nave  held,  in  relation  to  rales  under  the  revenue  law 
of  1829,  that  the  audit^s  deed  alone  was  primi  facie  evi* 
dente  of  title,  yet  they  have  never  so  held  in  relation  to  sales 
under  the  revenue  law  of  1823,  under  which  the  sale  in  thb 
case  was  made,  and  the  decisions  above  quoted  have  never 
been  questioned. 

The  deed,  then,  waa  not  evidence  of  a  title  deducible  from  a 
person  authorized  i>y  law  to  sell  such  land,  &c.  The  auditor 
derived  his  authority  from  the  law.  ^he  law  was  his  warrant 
or  power  of  attorney  to  sell  the  land  of  another  without  his 
consent,  and  is  certainly  entitled  to  no  more  favorable  con- 
struction or  consideration  than  a  power  of  attorney  voluntarily 
executed  by  the  owner  of  the  land,,  authorizing  its  sale  in  a 
certain  prescribed  mode.  Then  suppose  the  auditor  to  have 
made  this  sale  under  such  power  of  attorney,  executed  by  the 
owner,  authorizing  the  sale  on  predselv  the  terms  prescribed 
by  this  statu^  and  the  auditor  bad  sold  in  precisely  the  same 
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manner  that  he  did  in  this  case,  would  any  person  pretend  that 
his  deed  would  be  evidence  of  title  for  any  purpose  whatever? 

The  legislature  intended  to  extend  this  protection  to  persons 
who  occupied  land  under  a  connected  title,  primd  facie  good, 
against  proof  aliunde  which  would  rebut  or  destroy  such  primd 
facie  title.  There  is  no  hardship  in  requiring  a  person  to  know 
the  law,  and  to  take  notice  of  defects  appearing  upon  the  face 
of  his  owi^  title.  There  is  reason  and  policy  in  protecting  a 
person  who  has  a  title,  ^ood  primd  faciej  against  evidence  or 
facts  the  existence  of  which  he  has  not  the  means  bf  knowing. 
It  is,  on  the  other  hand,  but  justice  to  the  owner  who  is  to  lose 
his  land  by  so  short  a  limitation,  that  the  statute  should  be 
restricted  to  persons  hoI,ding  under  a  title  primd  facie  good. 
This  construction  preserves  the  policy  of  the  law  in  helping  the 
vigilant  and  not  the  csireless.  It  preserves  the  well-founded 
distinction  between  mistakes  of  law  and  fact  The  law  always 
relieves  against  the  latter,  but  never  agednst  the  former.  It  has 
the  advantage  of  certainty,  whilst  the  opposite  constructioa 
would  introduce  all  the  mischiefs  of  unceitainty,  without  fur- 
nishing any  landmark  for  the  guidance  of  courts  and  parties. 

In  Louisiana  a  person  may  prescribe  for  land  of  which  he 
has  held  the  possession  under  a  just  titie,  which  is  defined  by 
the  Civil  Code  of  that  State  to  be  "  a  titie  which  the  possessor 
may  have  received  from  any  person  whom  he  honestiy  believed 
to  be  the  real  owner." 

Under  this  law  it  has  been  held  that,  ^  if  the  titie  under  which 
the  acquisition  is  made  be  null  in  itself,  from  defect  of  form,  or 
discloses  facts  which  show  the  persQU  from  whom  it  is  acquired 
has  no  titie^  it  cannot  form  the  basis  of  this  prescription,  be- 
cause the  party  acquiring  musl^  be  presumed  to  know  the  law, 
and  consequently  wants  the  animo  domini  which  is  indispensa- 
ble in  cases  of  this  kind ;  but  where  the  "title  is  free  from  these 
defects,  and  the  property  is  not  transferred  by  want  of  titie  in 
the  person-  making  the  transfer,  then  it  forms  b,  good  ground 
for  the  prescription;  or,  in  other  words,  the  inquiry  is  whether 
the  error  be  one  of  fact  or  of  law."  Frique  v.  Hopkins  et  aL, 
4  Martin,  N.  8.  224. 

The  occupying  claimant  act  of  Kentucky  provides,  "  that  if 
any  person  hath  peaceably  seated  or  improved,  or  shall  here- 
after so  seat  or  improve  any  lands,  supposing  them  his  own  bv 
reason  of  a  claim  in  law  or  equity,  the.  foundation  of  such 
claim  being  of  public  record,  but  which  lands  shall  prove  to 
belong  to  another,  the  charge  and  value  of  seating  and  improv- 
ing shall  be  jpaid  by  the  right  owner  to  such  seater,"  &c.  2 
Morehead's  Stat  1231.  In  the  construction  of  this  statute,  the 
courts  of  Kentucky  adopt  the  same  distinction  between  error 
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of  fact  and  of  law,  holding  that  persons  who,  by  a  knowledge 
of  the  law,  might  know  they  had  no  title,  were  not  within  the 
meaning  of  the  statute.  Barlow  v.  Bell,  4  Bibb,  106 ;  Clay  v. 
MiUer,  4  Bibb,  461 ;  Young  v.  Murray,  3  A.  K.  Marsh.  58. 

Under  the  Tennessee  limitation  law,  which  required  seven 
years'  possession  under  a  title  founded  upon  a  patent,  it  was 
held  that  a  sheriff's  deed,  founded  on  a  sale  under  a  voidjudg- 
ment,  was  not  a  title  within  the  meaning  of  the  law.  Walker 
V.  Turner,  5  Peters,  668.  In  this  case  the  advertisement  stands 
in  the  place  of  the  judgment.  In  the  Tennessee  case  the  judg- 
ment and  execution  gave  authority  to  the  sheriff  to  selL  £i 
Illinois,  according  to  the  decision  in  the  case  of  Gbrrett  t;. Wig- 
g^s,  1  Scam.  335,  the  advertisement  authorized  the  auditor 
to  sell,  and  the  advertisement  in  this  case,  if  any  was  made, 
being  void,  his  deed  was  not  a  title  within  the  meaning  of  the 
Illinois  limitation  law,  unless  the  summary  and  ex  parte  sales 
are  to  be  more  favored  than  sales  made  under  judgment  and 
execution,  which  will  scarcely  be  contended. 

In  the  case  of  PoweU  v.  Harman,  2  Peters,  341,  the  defend- 
ant proved  that  he  had  been  in  peaceable  possession  of 'the 
land  for  more  than  seven  years,  holding  adversely  to  the  plain- 
tiff, under  a  deed  from  the  sheriff  of  Montgomery  County, 
founded  upon  a  sale  for  taxes,  but  which  sale  was  admitted  to 
be  void  because  the  requisites  of  the  law  in  regard  to  the  sales 
of  land  for  taxes  had  not  been  complied  with. 

On  the  trial  it  occurred  as  a  question  whether  a  void  deed  is 
such  a  conveyance  that  a  potoession  under  it  will  be  protected 
by  the  statute  of  limitations. 

The  judges  being  opposed  upon,  this  question,  it  was  referred 
to  the  supreme  Court  for  its  opinion.  Chief  Justice  Marshall, 
in  giving  the  opinion  of  the  court,  says :  ^  The  question  now 
referred  to  this  court  differs  from  that  which  was  decided  in 
Patten's  Lessee  v.  Easton,  1  Wheat  476,  in  this,  that  the  de- 
fendant, who  sets  up  a  possession  of  seven  years  in  bar  of  the 
plaintiff's  title,  endeavors  to  connect  himself  with  a  grant 
The  sale  and  conveyance,  however,  by  which  this  connection 
is  to  be  formed,  are  admitted  to  be  void.  The  conveyance,  be- 
ins;  made  by  a  person  having  no  authority  to  make  it,  is  of  no 
validity,  and  cannot  connect  the  purchaser  with  the  original 
grant  We  are  therefore  of  the  opinion  that  the  law  is  for  the 
plaintiff" 

It  will  be  observed  that  the  Tennessee  act  did  not  in  express 
terms,  as  the  Kentucky  and  Illinois  acts  do,  require  a  connected 
title.  This  was  only  required  by  the  construction  given  to  the 
act  by  the  Tennessee  courts,  and  although  these  courts  hav^ 
sinde  changed  that  construction,  the  authority  of  these  cases,  as 
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to  the  kind  of  conveyances  by  which  a  connected  title  is  to  be 
made,  is  not  thereby  in  the  least  impaired. 

•AH  these  cases,  as  well  those  in  this  court,  as  the  New  York, 
Louisiana,  and  Kentucky  cases,  recognize  and  apply  to  this  and 
like  cases  the  well-known  maxim,  Ignorantia  facti  excusci; 
ignorantia  juris  non  exctisaU 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  court 

Upon  the  trial  of  the  cause,  after  the  plaintiff  had  introduced 
his  testimony  and  rested  his  case  upon  it,  the  defendants,  ia 
order  to  bring  themselves  within  the  limitation  act  of  Illinois, 
passed  in  1d35,  offered  in  evidence  as  the  foundation  of  their 
title  a  deed  from  the  Auditor  of  Public  Accounts  of  the  State 
of  Illinois.  It  purports  to  have  been  executed  by  virtue  of  a 
sale  made  on  the  9th  day  of  December,  1823,  for  the  non-pay- 
ment of  taxes  under  the  revenue  act  of  February,  1823.  The 
plaintiff's  counsel  objected  to  the  introduction  of  the  paper, 
and  the  court  were  divided  in  opinion  as  to  its  admissibility. 

The  act  just  mentioned  requires  the  owners  of  lands  to  pay 
their  taxes  into  the  State  treasury,  on  or  before,  the  1st  day  of 
October.  The  seventh  section  declares,  if  they  shall  fail  to  do 
so,  ''  it  shall  be  the  duty  of  the  auditor  to  make  a  transcript 
from  the  books  of  all  such  delinquents,  charging  the  tax  with 
an  interest  at  the  rate  of  six  per  centum  untU  paid,  and  all 
costs  which  may  accrue,"  and  that  the  auditor  shall  "  cause  the 
same  to  be  advertised  in  the  paper  printed  at  the  seat  of  gov- 
ernment, or  in  some  other  paper  printed  in  the  State,  for  three 
weeks,  giving  notice  of  the  day  of  sale,  the  last  of  which  publi- 
cations shall  be  at  least  two  months  before  the  day  of  sale,  and 
the  auditor  shall  proceed  to  sell,  on  the  day  fixed  in  such  adver- 
tisement, the  whole,  or  so  mucb  of  each  iract  as  will  pay  the 
taxj  interest,  and  costs." 

The  second  section  of  the  act  of  limitation  is  as  follows:  — 
«f  Every  real,  possessory,  ancestral,  or  mixed  action,  or  writ 
of  rights  brought  for  the  recovery  of  any  lands,  tenements,  or 
hereditaments  of  which  any  person  may  be  possessed  by  ac- 
tual residence  thereon,  having  a  connected  titlie  in  law  or  equi- 
ty deducible  of  record  from  this  State  or  the  United  States,  or 
from  any  public  officer  or  other  person  authorized  by  the  laws 
of  the  Dtate  to  sell  sucn.  land  for  the  non-payment  of  taxecK, 
or  from  any  sheriff,  marshal,  or  other,  person  authorized  to  sell 
such  land  upon  execution,  or  any  order,  judgment,  or  decree 
of  any  cdurt  of  record,  shall  be  brought  within  seven  years 
next  after  possession  being  taken  as  aforesaid."  Rev.  Stat 
1845,  p.  349. 

TTpon  comparing  this  section  with  the  acts  of  1827  and  1829 
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upon  the  same  sabject,  we  have  condaded  that  the  section  of 
the  act  of  1835  was  not  meant  to  give  protection  to  a  person 
in  possession  under  a  deed  void  upon  the  face  of  it  ,  Th^ 
mode  of  determining  that  is  to  test  the  deed  by  making  a  refer- 
ence to  the  authority  recited  in  it  for  ipakinff  the  sale,  in  con* 
nection  with  the  act  giving  the  auditor  we  power  to  selL 
When  the  sale  is  found  not  to  be  according  to  that  power,  the 
deed  is  void  upon  its  face,  because  the  action  of  the  auditor  is 
illegal,  and  the  law  presumes  it  to  be  known  to  a  purchaser. 
The  latter  can  acquire  no  title  under  it  Being  a  void  deed, 
possession  taken  under  it  cannot  be  said  to  be  adverse  and  un- 
der color  of  title.  What  was  the  fact  in  this  case  ?  It  is  dis- 
closed upon  the  face  of  the  deed,  that  the  auditor  sold  the  land 
short  of  the  time  prescribed  by  the  act  It  was  not,  then,  a  sfde 
according  to  law.  That  must  have  been  as  well  known  by  the 
purchaser  as  it  wsts  by  the  auditor.  The  law  presumes  it  to 
nave  been.  The  act  under  which  the  sale  was  made  was  not 
meant  to  prescribe  the  authority  of  the  auditor  only  to  make 
sales,  but  also  to  give  to  purchasers  full  information  of  the 
terms  upon  which  a  title  could  be  acquired  to  lands  sold  for 
the  non-payment  of  taxes.  It  was  meant  to  put  bidders  at  a 
tax  sale  upon  the  inquiry,  whether  or  not  the  land  was  offered 
for  sale  according  to  law.  If  they  do  not  examine,  and  shall 
buy  land  exposed  to  sale  for  taxes  against  the  law,  they  do  so 
at  their  own  risk,  and  it  will  be  presumed  against  them  that 
they  know  that  the  deeds  given  under  suoh  circumstances  are 
made  in  violation  of  official  duty  and  of  the  law.  It  cannot 
be  made  the  foundation  of  an  adverse  possession  under  color 
of  title  against  the  true  owner  of  the  land,  whose  title  to  it,  the 
law  says,  can  only  be  divested  in  a  certain  way  for  a  failure  to 
pay  taxes  due  upon  the  land.  We  do  not  put  the  conclusion 
upon  the  point  exclusively  upon  the  fact  that  it  is  a  void  deed ; 
but  that  it  is  so,  being  a  deed  made  in  violation  of  law.  ^  It  is 
such  a  deed  that  the  defendant  proposes  to  use  to  let  in  the 
proof  of  a  possession  which  will  be  protected  by  the  statute  of 
1835.  Upon  'general  principles,  such  a  paper  would  not  be 
admissible  as  evidence  for  any  purpose  in  ejectment,  and  we 
think  it  was  not  meant  to  be  induded  as  one  of  those  titles  of 
record  provided  for  by  the  act  of  1835.  Before  the  limitation 
of  the  act  can  operate,  it  must  be  shown  by  one  claiming  its 
protection,  that  he  has  been  in  actual  possession  of  the  land  to 
which  it  is  sought  to  be  applied  for  seven  years  before  the 
commencement  of  the  suit,  by  a  connected  title  in  law  or 
equity,  deducible  of  record  from  the  State  or  the  United  States, 
or  from  any  public  officer  or  other  person  authorized  by  law  to 
sell  such  land  for  the  non-payment  of  taxes.  Such  language 
36* 
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does  not  apply  to  the  general  aathority  given  by  law  to  an 
officer  to  set!  lands  for  taxes,  bat  to  what  his  aathority  is  to 
sell  the  particalar  land  for  taxes  which  he  exposes  for  sale. 
The  woras  of  the  act  are,  to  sell  "  snch  land  for  the  non-pay- 
ment of  taxes" ;  that  is,  that  land  which  a  party  claims  under 
the  deed,  and  from  his  actual  residence  of  seven  vears  upon  it* 
Can  it  be  said,  then,  when  the  auditor,  as  he  did  in  this  in- 
stance, sells  land  for  nbn-payment  of  taxqs  short  of  the  time 
that  the  law  authorizes  him  to  sell,  that  he  was  an  officer  au- 
thorized to  sell  such  land  for  the  non-payment  of  taxes  ?  We 
think  not  This  interpretation  is  more  in  harmony  with  the 
title  which  the  act  requLa^  before  its  protection  can  attach.  A 
title  and  seven  vears'  actual  residence  upon  the  land  are  neces- 
sary. The  legislature  must  have  meant  by  title  something 
more  than  a  void  deed  upon  its  face ;  a  title,  at  least,  which 
would  be  sufficient  to  induce  the  possessor  of  the  land  to  think, 
and  the  law  to  conclude,  that  there  was  a  foundation  for  a  pos- 
'  session  under  a  right  which  had  been  acquired  by  a  purchase. 
Not  a  mere  naked  possession,  but  one  taken  in  good  faith  by 
a  purchaser.  The  protection  intended  by  the  act  cannot  be 
better  expressed  than  it  is  in  the  able  printed  argument  of  the 
plaintiff's  counsel.  ^  The  legislature  intended  to  extend  its 
protection  to  persons  who  occupied  land  under  a  connected 
title  primi  facie  good,  against  proof  aliunde  which  would  rebut 
or  destroy  such  primA  facie  title."  This  conclusion  too  is  snp- 
Dorted  bv  the  case  of  Skyles's  Heirs  v.  King's  Heirs,  in  2  A.  K. 
Marshall.  The  act  of  1S}5  was  copied  from  the  Kentucky  lim- 
itation act  of  February,  1809,  and  after  the  courts  of  Kentucky 
'had  decided  that  "  the  true  construction  of  the  words  of  the 
statute,  <  a  connected  title  in  law  or  equity  deducible.  from  the 
Commonwealth,'  does  and  must  mean  such  a  title  when  tested 
by  its  own  feu^,  and  not  tried  by  the  title  of  others.  If  the 
defendants  title  should  be  a  connected  title  in  law  or  equity, 
supposing  no  other  to  exist  upon  the  ground,  then  if  he  proves 
seven  years'  posdcssion  holding  under  it,  the  statute  shall  aid 
him,  although  the  plaintiiT  may  be  able  to  show,  by  the  produc- 
tion of  his  own  title  or  that  of  others,  that  the  title  did  not  in 
fact  nor  in  law  pass  to  the  defendant"  Illinois  having  taker 
the  act  from  Kentucky,  it  is  certainly  not  unreasonable  to  sU|i- 
pose  that  her  legislators  knew  tbe  construction  which  had  been 
put  upon  it,  and  meant  the  act  to  give  protQ9tion  according  to 
that  construction. 

We  shall  direct  the  point  certified  to  this  court  ,to  be  an- 
swered, that,  the  paper  offered  in  evidence  by  the  defendant  is 
a  void  deed  upon  the  face  of  it,  and  was  not  admissible  as  evi- 
dence for  the  purpose  for  which  it  was  offered. 
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Mr.  Chief  Jastice  TANEY,  Mr.  Jastioe  CATRON,  and  Mr. 
Jostice  GRIER  dissented. 

Mr.  Chief  Justice  TANEY. 

Upon  the  statements  and  admissions  contained  in  this 
record,  the  question  certified  for  the  decision  of  this  court  is  a 
very  narrow  one ;  but  at  the  same  time  one  of  much  nicety 
and  difficulty.  It  is  admitted  that  the  defendants  had  pos- 
sessed the  land  in  dispute  by  actual  residence  thereon  for  the 
term  of  seven  years  next  preceding  the  commencement  of  this 
suit  And  if  they  had  paid  the  taxes  during  that  time,  it  is 
very  clear  that  they  were  protected  by  the  act  of  limitations  of 
1839,  and  the  deed  would  in  that  case  have  been  admissible 
in  evidence.  For  the  suit  appears  to  have  been  instituted  in 
1848,  and  more  than  seven  years  had  then  elapsed  after  the 
passage  of  that  act  But  the  case  as  stated  is  silent  as  to  the, 
payment  of  taxes ;  and  it  does  not  appear  whether  they  were 
or  were  not  paid  by  the  defendants,  or  by  any  other  person. 
The  rights  of  the  parties,  therefore,  according  to  the  statement 
as  certified,  must  be  governed  by  the  act  of  limitations  of  1835, 
and  not  of  1839. 

The  act  of  1835  is  loose  and  ambiguous  in  its  language,  and 
open  to  diflerent  interpretations.  Expounded  literally,  it  might 
seem  to  mean  that  a  party  who  had  a  valid  title  on  record 
should  be  protected  in  his  possession  after  the  lapse  of  seven 
years.  This  certainly  was  not  the  meaning  of  the  legislature, 
D<scause  a  mod  title  of  record  needed  no  protection  from  a 
statute  of  limitations.  It  is  obvious  that  one  of  the  main  ob- 
jects of  the  law  was  to  protect  the  possession  of  persons  who 
purchased  upon  the  faith  of  conveyances  made  by  the  public 
officers  of  the  State,  who  were  authorized  to  sell  and  convey; 
but  whose  deeds,  from  some  mistalce  or  error  of  judgment  on 
their  part,  were  sometimes  not  valid,  and  conveyea  no  title  to 
the  purichaser.  The  law  was  made  for  a  new  country,  where 
the  purchasers  of  small  tracts  of  land  were  mostly  immigrants, 
unacquainted  with  the  laws  regulating  sales  and  conveyances 
of  real  property ;  and  many  of  them  unacquainted  even  with  the 
language  m  which  the  laws  were  written.  Skilful  and  expe- 
rienced conveyancers  were  not  to  be  found  in  every  part  of  the 
country,  from  whom  they  might  take  counsel.  And  they  would 
naturally  and  fairly  rely  upon  conveyances  made  by  the  officers 
of  the  State,  puTK)rting  to  be  made  in  the  execution  of  their 
official  duty.  It  was  manifestly  the  object  of  the  law  to  pro- 
tect the  possessions  of  persbns  of  thb  description,  and  by  that 
means  induce  an  agricultural  population  to  settle  in  the  State; 
and  its  loose  and  inaccurate  language  ought  to  be  interpreted 
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in  the  same  spirit  It  gave  to  the  original  owner  seven  years 
to  assert  his  title.  And  if  he  chose  for  that  period  of  time  to 
acquiesce  in  the  sale,  and  to  suffer  the  purchaser  and  those 
claiming  under  him  to  possess  and  improve  the  land  as  their 
own,  he  was  barred  by  his  laches.  And  it  undoubtedly  also 
intended  to  prevent  persons  from  prying  into  titles  and  search- 
ing for  legal  defects  in  older  possessions,  for  the  purposes  of 
speculation,  where  the  party  holding  them  had  bonestiy  bought 
and  paid  his  money,  and  the  original  owner  had  for  seven 
years  acquiesced  in  the*  sale. 

It  is  true  that  the  case  before  us  admits  that  it  appears  by 
the  recitals  in  the  deed  of  the  auditor  that  the  notice  of  the 
sale  was  not  as  long  as  the. law  required.  And  it  is  said  that 
every  person  is  presumed  to  know  the  law,  and  that  every  one 
who  afterwards  purchased  under  this  titie  must  therefore  be 
presumed  to  have  kpown  that  this  deed  was  void. 

Undoubtedly,  as  a  general  principle,  every  one  is  chargeable 
with  a  knowledge  of  Uie  law  in  civil  as  well  as  criminal  cases. 
This,  however,  is  a  legal  presumption  which  every  one  knows 
has  no  real  foundation  in  fact,  and  has  been  adopted  because 
it  is  necessary  as  a  general  rule  for  the  purposes  of  justice. 
And  laws  are  therefore  often  passed  to  protect  persons  who 
have  acted  in  good  faith  in  matters  of  property  from  the  con- 
sequences of  their  ignorance  of  law.  Thus,  laws  confirming 
defective  and  void  deeds  for  real  property  have  frequentiy  been 
passed  in  some  of  the  States ;  and  their  validity  has  been  rec- 
ognized by  this  court  Limitation  laws  in  regard  to  suits  for 
real  estates  are  founded  upon  the  same  principle.  For  if  the 
titie  papers  of  the  party  in  possession  are  all  legaUy  executed, 
and  made  by  persons  who  had  the  right  to  convey,  he  does  not 
need  the.  protection  of  an  act  of  limitations.  The  act  before 
us  was  evidentiy  and  especially  intended  to  protect  purchasers 
from  the  consequences  of  their  ignorance  of  the  law.  And 
with  this  object  in  view,  it  could  make  cp  diflference  whether 
the  legal  defect  was  shown  by  the  recitals  in  the  deed,  or  ap- 
peared in  any  other  way.  The  buyer  would  be  as  easily  and 
naturally  misled  by  his  want  of  legal  information  in  either 
case.  And  the  law  itself  certainly  draws  no  distinction  be- 
tween ignorance  of  the  law  in  one  respect  and  ignorance  in 
another.  And  if  every  legal  defect  in  the  title  papers  of  a  pur- 
chaser in  possession,  as  they  appear  on  the  record,  may  be  used 
against  him  after  the  lapse  of  seven  years,  the  law  itself  is  p 
nullity,  and  protects  nobody. 

To  a  person  not  well  skilled  in  all  the  details  of  the  tax  laws 
of  ther  State,  this  deed  upon  the  face  of  it  appears  to  be  good. 
It  was  made  by  a  public  officer  authorized  to  sell. for  taxes. 
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From  his  official  station  and  daties,  he  would  be  presumed  to 
be  familiar  with  the  tax  laws  in  all  their  minute  details.  And 
her  recites  what  he  had  done ;  states  the  notice  given,  as  if  it 
was  the  notice  the  law  required ;  and  professes  to  convey  to  the 

f>urchaser  a  valid  title  in  due  form.  Almost  every  one,  not  per* 
ectly  acquainted  with  the  different  tax  laws  which  had  been 
passed,  would  rely  upon  it  And  I  think  it  is  one  of  those 
defective  conveyances  by  a  public  officer,  which  the  law  of 
1835  intended  to  protect  after  a  possession  of  seven  years. 

It  is  said  in  the  argument,  ana  a  judicial  dedsion  is  quoted 
to  support  it,  that  the  limitation  is  confined  to  cases  where 
the  title  upon  the  record  appears  to  be  a  valid  legal  title  until 
a  better  one  is  produced.  U  that  be  the  construction  of  the  law, 
it  protects  the  purchaser  where,  by  the  mistake  of  the  officer, 
land  has  been  sold  upon  which  no  taxes  were  due,  provided 
the  deed  upon  the  face  of  it  appears  to  be  valid,  and  refuses  to 
protect  him  where  the  taxes  were  actually  due  and  the  land 
liable,  provided  an  error  in  the  proceedings  appears  in  the  re- 
citals in  the  deed  In  other  words,  it  bars  the  recovery  of  the 
innocent  owner  whose  land  has  been  wrongfully  sold,  and  pro- 
tects the  defaulter.  Such  could  hardly  have  been  the  intention 
of  the  legislature.  And  in  my  opinion  the  language  of  the  law 
does  not  justify  this  construction.  Indeed,  if  it  be  as  contended 
for  in  the  argument,  then  a  mere  oversight  in  reciting,  the  datev 
of  the  notice  or  date  of  the  sale  deprives  the  purchaser  and 
those  claiming  under  him  of  the  protection  of  this  law,  al- 
though the  taxes  were  due,  and  the  sale  regularly  and  fairly 
made.  For  the  error  will  appear  in  the  recorded  instrumenti 
and  consequently  it  is  not  a  good  and  valid  title  on  record. 
And  this  ma  v  have  been  the  case,  in  the  deed  before  us. 

The  consideration  paid  at  the  tax  sale  is  indeed  fio  small,  as 
to  create  doubts  of  the  fairness  of  the  transaction.  But  that 
question  is  not  open  in  this  court  upon  the  point  certified. 
The  statement  in  the  record  does  not  impute  bad  faith  to 
either  of  the  parties  to  this  sale,  and  moreover  the  present  de- 
fendants were  not  the  original  purchasers.  For  aught  that 
appears  in  the  statement,  tl\ey  purchased  for  a  full  considera- 
tion, and  without  any  actual  knowledge  or  suspicion  of  a  defect 
in  the  title,  and  have  therefore  strong  equitable  considerations 
to  support  them  in  claiming  the  protection  of  this  statute  of 
limitations. 

I  am  sensible,  however,  as  I  have  already  s^d,  that  the  con- 
struction of  this  statute  is  by  no  means  free  from  difficulty. 
But  as  I  do  not  concur  in  the  interpretation  given  to  it  by  a 
majority  of  my  brethren,  and  the  decision  of  the  question 
certified   may  affect  wider  interests  than  those  immediately 
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involved  in  this  suit,  I  have  felt  it  my  duty  to  state  the 
grounds  on  which  I  dissent . 

Mr:  Justice  CATRjON. 

My  objections  to  hearing  this  case  are  so  strong,  that  I  deem 
it  proper  to  state  them.  This  court  stands  exposed  to  imposi- 
tions by  fictitious  cases  more  than 'other  courts  do,  lor  several 
reasons.  W^^have  adopted  it  as  a  rule  of  practice,  that  third 
persons  cannot  be  heard  to  prove  before  us  that  a  case  pending 
on  our  docket  is  feigned,  and  a  decision  sought  at  our  hands 
intended  alone  to  affect  other  men's  rights,  by  combination  of 
the  parties  of  record. 

In  the  case  of  Patterson  v.  Gaines,  the  attempt  was  made, 
but  refused,  because  the  persons  applying  to  dismiss  the  case, 
were  no  parties  of  record,  and  had  no  right  to  be  heard. 

This  of  necessity  throws  us  on  the  case  itself,  as  here  pn  * 
sented  by  the  record,  to  ascertain  whether  it  is  fictitious.  It 
is  a  case  made  on  a  certificate  of  division ;  and  as  those  divis- 
ions of  opinion  are  usually  granted  of  course,  on  facts  agreed 
by  the  parties,  and  as  they  have  been  ordinarily  granted  with- 
out examination  on  part  of  the  court,  by  way  of  concession, 
if  requested  by  both  sides,  (as  is  the  case  here,)  we  are  very 
liable  to  be  imposed  on ;  certainly  more  so  than  other  judicial 
tribunals,  where  certified  cases  are  not  allowed ;  and  as  the 
consequences  here  involved  are  uncommonly  great,  it  is  proper 
to  observe  unusual  care  to  guard  against  imposition. 

The  consequences  of  our  decision  will  be  apparent  from  the 
following  facts. 

Military  bounty  lands  v/ere  located  and  granted  in  Illinois 
for  services  rendered  in  the  war  of  1812,  with  Great  Britian, 
in  the  name  of  each  soldier,  as  it  stood  on  the  muster-roU. 
This  grant  enures  to  the  benefit  of  his  heir  by  act  of  Congress. 
The  United  States  caused  the  lands  to  be  located  and  patented 
in  a  body,  exceeding  three  millions  of  acres,  in  what  is  known 
as  the  nuiitary  tract  in  that  State,  which  fronts  on  the  Missis- 
sippi River,  and  is  unsurpassed  in  fertility  by  any  equal  body 
of  land  on  this  continent. 

The  land  in  controversy  is  situated  in  this  district,  and  is 
designated  as  the  south  half  of  section  thirty-five,  in  town- 
ship twelve  north,  of  range  one  west  of  the  fourth  principal 
meridian. 

Most  of  these  grants  remained  without  ostensible  owners 
for  many  years,  and  have  furnished,  and  continue  to  furnish,  a 
great  source  of  speculation.  On  them  the  tax  laws  of  Illinois 
operated,  and  a  ^eat  portion  of  them  have  been  sold  for  taxes. 
This  is  a  prominent  part  of  the  history  of  Illinois.     It  was 
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stated  in  discussion  of  the  case  of  Brace  t;.  Schuyler  (4  Gil- 
man,  249),  that  eight  millions  of  dollars  worth  had  been  thus 
sold,  lip  to  1847.  And,  taking  the  State'  throughout,  a  much 
greater  quantity  than  this,  no  doubt,  is  held  under  tu  sales, 
and  auditor's  deeds,  like  the  one  before  .us.  It  conforms  to  the 
act  of  1826,  which  prescribes  a  form,  and  applies  to  deeds 
founded  on  previous  and  subsequent  tax  sales.  Auditor's 
deeds,  in  the  military  tract,  are  tiie  most  usual  title.  Under 
this  state  of  things,  that  section  of  country  has  been  settled 
and  highly  improved  by  a  large  population ;  cultivators  confi- 
dently relying  on  these  deeds  as  valid  tides. 

The  Supreme  Court  of  Illinois  held,  in  the  case  of  Gbrrett 
t;.  Wigmns,  1  Scammon,  335,  that  the  act  of  1829,  declaring 
auditors  deeds,  standing  alone,  as  evidence  of  a  good  title, 
did  not  apply  to  sales  made  previous  to  the  passing  of  that  act 
And  the  deed  of  Wiggins,  not  having  been  supported  by  ex- 
traneous proof  that  the  land  had  been  legally  advertised  for 
sale,  was  declared  to  have  been  made  without  authority,  arid 
was  rejected.  It  follows,  that  all  deeds  founded  on  tax  sales 
made  before  1829  are  void  <<  on  their  face,^!  when  standing 
alone.  They  must  be  supported  by  the  act  of  limitations,  or 
fall  to  the  ground ;  and  this  support  we  are  asked  to  withdraw 
by  our  decision,  proceeding  on  a  case  made  up  under  the  fol- 
lowing circumstances. 

On  the  cause  being  taken  up  for  trial  in  the  Circuit  Court, 
plaintifT  introduced  his  title,  regularly  derived  from  the  United 
States.  He  admitted,  by  special  agreement,  that  the  defend- 
ants were  in  possession  when  the  suit  was  brought  They 
then  offered  to  prove  that  they  had  been  seven  years  in  posses- 
sion, holding  under  a  connected,  title  derived  from  a  public 
officer,  authorizeui  by  law  to  sell  the  land  for  non-payment  of 
taxes,  and,  as  the  first  link  in  their  chain  of  title,  offered  a 
deed  made  by  the  auditor,  which  is  set  out  To  its  introduc- 
tion the  plaintiff  objected,  on  the  ground  that,  by  reference  to 
the  face  of  the  deed,  <<  and  the  law  as  it  stood  "  when  the  sale 
was  made,  (to  wit, "  An  Act  entitled  An  Act  for  levyingand  col- 
lecting a  tax  on  land,  and  other  property,"  approved  February 
18, 1823,)  it  appeared  that  the  sale  for  non-payment  of  taxes 
had  been  made  by  the  auditor  "at  an  earlier  day  than  he 
could,  according  to  law,  possibly  do ;  and  so  it  occurred  as  a 
question,  whether  said  deed  was  admissible  in  evidence  for  the 
purpose,  and  in  the  connection  for  and  in  which  the  defend- 
ants offered  it,  the  objection  aforesaid  notwithstanding:  on 
which  question  the  opinions  of  the  judges  were  opposed." 

This  is  the  case  certified  for  our  opinion.  The  parties 
agreed  to  the  facts,  made  the  case,  and  conjointly  moved  fof  a 
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certificate  of  division.  It  was  especially  the  act  of  the  de- 
fendants, as  on  their  right  to  make  defence  we  are  asked  to 
pass  judgment 

It  is  agreed,  that  they  held  under  a  void  deed ;  that  it  was 
not  made  according  to  law,  and  void  on  its  face.  They  ad- 
mit that  the  auditor  did  an  act  which  he  could  not  possibly 
do  as  auditor.  Thus,  the  defendants  by  this  agreement  made 
the  worst  case  for  themselves  that  they  could  make,  and  the 
best  case  for  their  adversary  that  could  be  made  up,  for  the 
purpose  of  having  a  decision  against  the  defendants  on  the 'act 
of  hmitations.  This  is  manifest,  and  not  open  to  dispute.  No 
power  is  left  to  this  court  to  inquire  whether  the  auditor  bad, 
or  had  not^  authority  to  sell  for  taxes  due  in  the  years  1821 
and  1822,  by  advertising  in  advance  of  October  1,  1823,  for 
three  weeks,  and  selling  afterwards,  in  December,  when  the 
eighty-two  days  required  by  the  act  of  1823  had  expired  from 
the  first  advertisement 

The  26th  section  of  the  act  declares,  that  the  first  sale  of 
lands  made  by  the  auditor  shall  take  place  in  December,  1823; 
at  what  time  in  December,  the  act  does  not  provide.  It  de- 
pends on  a  tarue  construction  of  the  law.  But  the  agreement 
cuts  off  all  power  of  inquiring  as  to  what  the  true  construction 
of  the  law  is ;  it  concludes  the  question,  and  forces  us  to  hold 
that  the  auditor  sold  without  authority,  and  that  his  deed  is 
void  on  its  face ;  whereas  the  deed  recites,  that  the  land  had 
been  sold  "  in  conformity  with  all  the  regulations  of  the  several 
acts  in  such  cases  made  and  provided."  It  refers  to  no  one 
particular  law,  and  is  fair  on  its  face;  nor  could  any  man,  not 
learned  in  the  law,  suppose  to  the  contrary.  Certainly  not 
Dlinois  farmers,  many  of  whom  do  not  even  read  or  speak  our 
language. 

In  the  next  place,  a  written  argument  is  furnished  to  us  by 
the  plaintiff,  coming  from  Illinois,  presenting  his  case  in  the 
most  cogent  manner,  on  which  it  is  submitted ;  whereas,  the 
defendants  make  no  appearance  here  by  counsel,  set  up  no  de- 
fence, but  give  the  plaintiff  every  advantage  he  may  desire, 
or  can  possibly  have.  As  I  have  never  known  a  real  contest 
thus  conducted,  my  mind  is  led  to  the  conclusion,  that  this  is 
a  fictitious  proceeding,  intended  to  open  a  door  for  speculation, 
and  to  affect  the  rights  of  others,  and  that  it  ought  not  to  be 
acted  on  by  this  court  But  as  a  majority  of  my  brethren  are 
unwilling  to  dismi^^s  the  case,  and  have  proceeded  to  decide 
the  question  whether  a  deed  purporting  to  be  founded  on  a 
tax  sale,  and  which  is  void  on  its  face  (when  compared  with 
that  law),  furnishes  color  of  title,  I  of  c^ourse  acquiesce,  and 
will  briefly  examine  that  question. 
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For  the  parpose  of  arriving  at  a  proper  construction  of  the 
act  of  limitations  of  Illinois,  the  previous  legislation  of  that 
State  mast  be  taken  into  consideration,  so  Tar  as  it  can  be 
done,  from  the  meagre  information  we  have  been  enabled  to 
collect  From  this  legislation,  so  far  as  it  is  ascertained,  it  ap- 
pears that  the  auditor  was  bound  by  law  to  make  deeds  to 
Eurchasers  at  tax  sales,  according  to  the  prescribed  form  given 
y  the  act  of  1826.  These  deeds  were  ordered  to  be  recorded. 
The  one  before  us  is  in  the  prescribed  form,  and  stood  duly 
recorded  when  the  act  of  limitations  was  passed. 

The  act  requires  actual  residence  on  the  land  for  seven 
years,  under  a  connected  title  deducible  of  record  from  the 
State,  or  from  the  United  States,  or  from  any  public  officer 
authorized  by  the  laws  of  the  State  to  sell  lands  for  the  non- 
payment of  taxes. 

This  act  is  peculiar  in  its  terms,  and  was  made  under  pecu- 
liar circumstances.  It  wa&  unquestionably  made,  as  it  seems 
to  me,  to  protect  actual  settlers  and  cultivators,  whose  titles 
were  liable  to  exception,  against  speculators  and  others  having 
better  titles,  but  who  should  neglect  to  avail  themselves  of  their 
legal  advantage  within  the  time  limited.  In  order  to  make  a 
successful  defence,  it  was  necessary  for  these  defendants  to 
prove  a  seven  years'  residence  on  ^he  land,  under  a  connected 
title  deducible  of  record  from  the  State  of  Illinois,  or  from  some 
public  officer  acting  for  the  State,  authorized  to  sell  for  non- 
payment of  taxes.  The  auditor  was  such  officer.  He  acted 
tor  the  State;  and  a  title  in  all  respects  emanating  directly 
from  the  State  is  exhibited  in  support  of  a  seven  years'  pos- 
session. A  connection  with  a  patent  from  the  United  States 
is  equally  clear.  The  land  was  assumed  to  be  sold  by  force  of 
lien  for  taxes  due;  such  sale  carried  the  true  owner's  title 
throughout,  including  the  patent,  regardless  of  the  fact  in 
whose  name  the  land  was  advertised  and  sold.  So  the  laws 
of  Illinois  expressly  provide.  No  farther  connection  of  title  can 
exist ;  nor  does  the  act  of  limitations  require  more.  But  to 
avoid  its  force,  an  attempt  is  made  to  introduce  an  exception 
not  found  in  the  act,  which  of  necessity  comes  to  this,  that 
if  the  d».?ed  is  void  for  legal  defect,  or  lor  a  defect  which  de- 
pends on  evidence,  a  link  in  the  chain  of  title  is  wanting.       - 

If  it  be  true  that  the  purchaser  qnder  a  tax  sale  and  deed  is 
bound  to  ascertain  the  law,  and  if  the  deed  is  found  to  be  void 
when  tt!rtted  by  the  law,  and  the  acts  done  under  it,  no  connec- 
tion can  be  established,  nor  protection  had,  under  the  ace  of 
limitations ;  then  the  statute  is  a  mere  delusion,  as  it  can  only 
be  resorted  to  where  there  is  a  good  title.  • 

The  act  was  not  thus  idly  made.    It  has  no  reference  to 
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titles  good  in  themselves,  but  was  intended  to  protect  apparent 
titles,  void  in  law,  and  to  supply  a  defence  where  none  existed 
without  its  aid.  Its  object  was  repose.  It  operates  inflexibly, 
and  on  principle,  regardless  of  particular  oases  of  hardship. 
The  condition  of  society,  and  protection  of  ignorance  as  to 
what  the  law  was,  required  the  adoption  of  this  rule.  This  is 
plainly  so.  It  was  not  to  be  expected  that  immigrants  into  a 
new  country  like  Illinois,  who  came  there  seeking  lands  for 
homes,  were  capable  of  judging  what  complicated  revenue 
laws  required  to  be  done  to  make  a  valid  tax  sale.  If  they 
found  a  title  of  record  from  a  public  officer,  such  as  the  auditor 
was,  having  general  power  to  sell  for  non-payment  of  taxes,  they 
were  authorized  to  believe  such  title  a  good  one,  and  to  pur* 
chase  under  it  And  it  would  be  bad  policy,  and  unjust,  after 
the  land  had  been  improved  by  their  labor,  and  increased  in 
value  perhaps  twenty-fold,  during  a  long  possession,  to  tuyn 
them  off,  even  by  a  meritorious  owner,  if  he  did  not  come  in 
time.  And  still  worse  policy  would  it  be,  to  leave  them 
open  to  speculatinff  purchasers,  buying  up  doubtful  titles 
over  their  heads,  under  the  act  of  1845,  which  allows  of  such 
purchases  in  Illinois.  Harassment  and  ruin  inflicted  on  the 
unsuspecting  many,  by  the  well-informed  and  unscrupulous 
few,  mtist  be,  as  it  ever  has  been,  the  consequence  of  strippinfi^ 
cultivators  of  the  soil  of  their  titles  by  unfavorable  and  stnimed 
constructions  ;  and  therefore  acts  of  limitation  have  at  all 
times  been  liberally  construed  to  protect  cultivators  in  homes 
where  their  families  were,  and  had  usually  grown  up.  And  as 
the  act  of  Illinois  applies  to  actual  residents,  and  to  no  othersi 
it  is  entitled  to  a  liberal  construction.  The  one  contended  for 
is,  that  he  who  takes  title  by  deed  of  record,  or  under  one 
claiming  by  deed  of  record,  made  by  a  public  oRlber  with  gen- 
eral power  to  sell  for  non-payment  of  taxes,  is  bound  to  know 
the  law  authorizing  the  officer  to  sell  and  convey ;  and  if  he 
fails  to  ascertain  the  law  by  negligence,  he  is  held  to  knowl- 
edge that  power  was  wanting,  if  such  be  the  fact;  that,  pur- 
chasing with  pesumed  knowledge,  his  title  is  taken  in  bad 
faith  ;  his  deed  is  tainted  with  fraud,  and  is  no  deed,  but  is  as 
blank  paper ;  and  being  so,  a  link  in  the  chain  of  title  is  want- 
ing, and  the  statute  cannot  apply,  for  want  of  connection  of 
tiUe. 

This  is  the  sum  and  substance  of  the  reasoning  employed 
on  behalf  of  plaintiff  to  reject  the  application  of  the  statute. 
Now,  is  this  a  liberal  construction?  Is  it  not  in  effect  a  repeal 
of  the  statute,  and  the  most  harsh  construction  that  can  be 
given  to  it  ?  As,  if  this  assumption  be  true,  no  possible  con- 
veyance' made  by  a  public  officer,  which  is  void  because  the 
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requisite  forms  of  law  have  not  been  complied  with,  can  be 
maintained  All  mast  eaually  fall,  if  not  good  in  themselves, 
when  compared  with  the  law,  and  the  acts  required  by  lav/  to 
be  done  before  the  sale  is  made. 

We  have  been  referred  to  various  decisions  which  are  sup- 
posed  to  support  this  doctrine,  and  especially  to  that  made  by 
the  Court  of  Appeals  in  Kentucky  in  1820,  in  the  case  of 
Skyles  v.  King,  2  A.  K.  Marsh.  385.  This  case  has  had  control- 
ling influence  in  our  investigations ;  by  far  more  than  all  others. 
It  was  this.  The  elder  patent  w^s  made  to  King.  Skyles 
claimed  and  held  under  a  younger  patent,  and  seven  years' 
adverse  possession,  lie  was  defendant.  The  statute  of  Ken- 
tucky declares,  that  to  form  the  bar  there  shall  be  ^  a  connected 
title  in  law  or  equity,  deducible  of  record  from  the  Common- 
wealth.'* On  a  trial  before  a  jury,  it  was  insisted  that,  by  the 
terms  of  the  act,  it  applied  to  the  elder  patent  set  up  by  plain- 
tiff; that  with  his  patent  there  must  be  connection  to  form  a 
bar.  And  so  the  Circuit  Court  held  the  true  meaning  of  the 
act  to  be,  and  so  instructed  the  jury.  But  the  Court  of  Ap- 
peals thought  otherwise,  and  reversed  the  judgment,  holding 
that  the  act  meant  a  title  tested  by  its  own  face ;  that  is,  com- 
mencing with  the  younger  patent,  and  connecting  with  that, 
regardless  of  the  elder  and  adversary  title ;  that  the  act  had  no 
relerence  to  the  elder  patent  There,  the  first  link  (the  younger 
patent)  was  void,  and  this  plainly  appeared  of  record,  as  all 
patents  in  Kentucky  are  recorded ;  it  follows,  that,  if  that  de- 
cision is  adopted  as  a  true  construction  of  the  Illinois  statute, 
the  case  before  us  must  be  decided  for  the  defendants ;  ^s  here 
the  first  title  paper  offered  by  them  is  in  the  same  condition  as 
the  younger  Kentucky  patent 

The  caset  in  this  court  of  Patton's  Lessee  v.  Easton,  1 
Wheat  476,  and  of  Walker  v.  Turnec,  9  Wheat  541,  are  also 
relied  on  as  in  point  The  latter  one  is  clearly  so.  It  held 
that  a  void  sheriff's  deed  was  no  deed,  and  could  not  be  given 
in  evidence  as  a  link  in  the  chain  of  title,  nor  be  upheld  by 
seven  years'  adverse  possession,  under  the  act  of  limitations  of 
Tennessee,  which  required  a  title  by  grant,  or  deed  of  convey- 
ance founded  on  a  grant,  to  form  a  bar ;  and  which  was  con- 
strued to  require  connection  of  title.  This  court  followed  the 
supposed  settled  construction  of  the  courts  of  Tennessee  on 
their  own  statute.  But  this  was  a  mistake,  there  not  being 
any  such  settled  construction. 

In  1832,  the-  case  of  Green  v.  Neal,  6  Peters,  291,  again 
brought  before  this  court  the  same  question  on  the  Tennessee 
act  At  that  time,  all  controversy  was  settled  by  a  decision 
of  the  Supreme  Court  of  Tennessee,  in  the  case  of  Gray  and 


486  SUPREME  COURT. 

Moore  v.  Brown  et  al. 

Reeder  v.  Darby's  Lessee,  Martin  &  Yerger,  396,  which  held 
that  a  sheriff's  sale  and  deed,  made  pursuant  to  a  void  judg- 
ment, in  a  case  where  no  jurisdiction  existed  in  the  court  en- 
tering such  judgment,  was  a  sufficient  connection  of  title; 
that  to  hold  otherwise  would  be  requiring  a  good  connected 
title^  and  a  virtual  repeal  of  the  statute.  This  decision  was 
followed  in  the  case  of  Green  v.  Neal ;  and  all  the  former  cases 
decided  by  this  court  on  the  Tennessee  act,  holding  that  a 
void  deed  broke  the  connection,  were  overruled,  and  are  of  no 
authority  anywhere.  They  merely  followed  a  supposed  settled 
construction  in  the  first  two  cases,  and  a  settled  one  in  the  last 
case  of  Oreen  v.  Neal.  And  so  w&  would  now  be  bound  to 
follow  the  settled  construction  of  the  courts  of  Illinois,  if  any 
such  existed,  on  the  statute  before  us. 

My  opinion,  therefore,  is,  thki  it  ou£[ht  to  be  certified  to  the 
Circuit  Ck)urt,  that  the  auditor's  deed  should  be  admitted  in 
evidence,  and  that  it  furnishes  color  of  title  on  which  the  act 
of  limitations  could  operate. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  ihe 
record  from  the  Circuit  Court  of  the  United  Stat.es  for  the 
District  of  Illinois,  and  on  the  point  and  question  on  which  the 
judges  of  the  said  Circuit  Court  were  opposed  in  opinion,  and 
which  was  certified  to  this  court  for  its  opinion,  agreeable  to 
the  act  of  Congress  in  such  case  made  and  provided,  and  was 
argued  by  counsel  On  consideration  whereof,  it  is  the  opinion 
of  this  court,  that  the  paper  offered  in  evidence  by  the  defend- 
ant is  a  void  deed  on  the  face  of  it,  and  was  not  admissible  as 
evidence  for  the  purpose  for  which  it  was  offered.  Whereupon 
it  is  now  here  ordered  and  adjudged,  that  it  be  so  certified  to 
the  said  Circuit  Court. 
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Joseph  Webster,  Plaintiff  in  Error,. v.  Hugh  T.  Reid. 

Where  a  jadg:meiit  was  rendered  bj  the  Sopreme  Court  for  Iowa  Territory  and  the 
record  certified  to  this  court  br  the  Sapreme  Court  of  the  Sute  of  Iowa,  aAer  her 
admission  into  the  Union,  and  the  subject-matter  is  within  the  jurisdiction  of  this 
court,  it  will  uke  jurisdiction  oTcr  the  case. 

Where  the  legislature  of  the  Territory  of  Iowa  directed  that  suits  might  be  insti- 
tnted  against  **  the  Owners  of  the  £falf-breed  Lands  Ijing  in  Lee  County,"  notice 
thereof  being  given  through  the  newspapers,  and  judgments  were  recovered  in 
suits  so  instituted,  these  judgments  were  nullities. 

There  was  np  personal  notice  to  individuals,  nor  an  attachment  or  other  proceeding 
against  the  land,  until  after  the  judgments. 

The  Uw  moreover  directed  that  the  court  should  decide  without  the  intervention  of 
a  jury  to  determine  matters  of  fact  This  was  inconsistent  with  the  Constitution 
of  the  United  States. 

The  court  below  erred  in  not  permitting  evidence  to  be  offered  to  show  that  the 
judgments  were  fraudulent  It  erred  abo  in  not  allowing  the  defendant  to  girt 
his  title  in  evidence. 

The  defendant  ought  also  to  have  been  allowed  to  give  evidence  that  the  judgmeiijta 
had  not  been  obtained  in  conformity  with  the  law  which  required  certain  prelimi- 
nary steps  to  be  taken. 

This  case  was  brought  up  by  a  writ  of  error  allowed  by 
John  F.  Kinney,  Judge  of  the  Supreme  Ck>urt  of  Iowa,  on  the 
10th  of  November,  1847.  The  writ  was  issued,  as  usual,  in. 
the  name  of  the  President  of  the  United  States,  and  was  ad- 
dressed, "  To  the  Honorable  the  Judges  of  the  Supreme  Court 
of  the  Territory,  now  State,  of  Iowa." 

It  was  what  was  called  an  action  of  right  brought  by  Beid 
against  Webster,  to  recover  the  possession  of  160  acres  of  land 
in  Lee  County,  then  in  the  Territory  of  Iowa.  The  suit  was 
brought  on  the  1st  of  October,  1844. 

The  facts  were  these. 

On  the  4th  of  August,  1834,  the  United  States  made  a 
treaty  with  the  Sac  and  Fox  Indians,  by  which  a  tract  of 
country  between  the  Des  Moines  and  Mississippi  Rivers  was 
reserved  for  the  use  of  the  Half-breeds  belonging  to  the  Sac 
and  Fox  Indians.  This  treaty  was  ratified  on  the  18th  of  Jan- 
uary, 1826. 

On  the  30th  of  June,  1834,  Congress  passed  the  following 
act  (4  Stat  at  Large,  740)  :— 

^  Be  it  enacted,  &c..  That  all  the  right,  title,  and  interest, 
which  might  accrue  or  revert  to  the  United  States,  to  the  res- 
ervation of  land  lying  between  the  rivers  Des  Moines  and 
Mississippi,  which  was  reserved  for  the  use  of  the  Half-breeds 
belonging  to  the  bac  and  Fox  nations,  now  used  by  them,  or 
some  of  them,  under  a  treaty  made  and  concluded  between  the 
United  States  and  the  Sac  and  Fox  tribes  or  nations  of  In- 
dians, at  Washington,  on  the  4th  of  August,  1824,  be,  and  the 
same  are  hereby,  relinquished  and  vested  in  the  said  Ealf-breeds 
37* 
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of  the  Sac  and  Fox  tribes  or  nations  of  Indians,  who,  at  ihe 
passage  of  this  act,  are,  under  the  reservation  in  the  said  treaty, 
entitled,  by  the  Indian  title  to  the  same,  with  full  power  and 
authority  to  transfer  their  portions  thereof,  by  sale,  devise,  or 
descent,  according  to  the  laws  of  the  State  of  Missouri." 

On  the  16th  of  January,  1838,  the  territorial  legislature  of 
Wisconsin  passed  an  act  for  the  partition  of  the  Half-breed 
lands,  and  fot  other  purposes.  The  preamble  to  the  act  was 
as  follows :  — 

"  Whereas,  it  is  expedient  in  order  to  the  settlement  of  that 
tract  of  land  lying  between  the  Mississippi  and  Des  Moines 
Bivers,  commonly  called  the  '  Half-breed  lands,'  whicli  was 
reserved  for  the  Half-breeds  of  the  Sac  and  Fox  tribes  of  In- 
dians, by  treaty  made  at  Washington  city,  between  the  United 
States  and  those  tribes,  on  the  4th  of  August,  1824,  which 
was  released  to  said  Half-breeds,  with  power  to  convey  their 
rights,  &C.,  by  act  of  Congress,  approved  the  30th  of  June, 
1S34,  that  the  validity  of  the  titles  of  the  claimants  should  be 
determined,  and  partition  of  said  lands  among  those  having 
claims  should  be  made,  or  a  sale  thereof,  for  the  benefit  of  such 
valid  claimants ;  now  therefore.  Be  it  enacted,"  &c. 

The  act  directed  that  all  persons  daiming  any  interest  in  said 
lands  should  file,  within  one  year,  with  the  clerk  of  the  Dis* 
trict  Court  of  Lee  County,  a  written  notice  of  their  respective 
claims,  &a  *  Edward  Johnston,  Thomas  S.  Wilson,  and  David 
Brighara  were  appointed  commissioners  to  receive  testimony 
concerning  the  validity  of  claims,  who  should  be  entitled  to 
$  6  per  diem.  The  act  consisted  of  twenty-four  sections,  and 
pointed  out  the  manner  in  which  the  commissioners  should 
discharge  their  duties.  Certain  persons  were  also  appointed 
to  sell  portions  of  the  land  in  order  to  pay  all  necessary '  ex- 
penses. 

On  the  22d  of  June,  1838,  a  supplement  was  passed,  mak- 
ing certain  changes,  which  need  not  be  particularly  noticed. 

On  the  25th  of  January,  1839,  the  Council  and  House  of 
Representatives  of  the  Territory  of  Iowa  passed  an  act  repeal- 
ing the  two  preceding  acts,  and  proceeding  as  follows :  — 

*'  Sect  2.  That  the  several  commissioners  appointed  by  and 
under  that  act  to  sit  and  take  testimony,  may  immediately, 
or  as  soon  as  convenient,  commence  actions  before  the  District 
Court  of  Lee  County,  for  their  several  accounts  against  the 
owners  of  the  said  <  Half-breed  lands,'  and  give  eight  weeks^ 
notice  in  the  Iowa  Territorial  Gazette  to  said  owners  of  such 
suits;  and  the  judge  of  said  District  Court,  upon  the  trial  of 
said  suits  before  it  at  its  next  terjm,  shall,  if  said  accounts  aie 
deemed  co  cct,  order  judgment  for  the  amount  and  costs  to  be 
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entered  op  against  said  owners,  and  said  judgment  shall  be  a 
lien  on  said  lands,  and  a  right  of  redemption  thereto;  said 
judgment,  when  entered,  shtui  draw  interest  at  the  rate  of 
twelve  per  cent  per  annum. 

"  Sect  3.  The  words  *  Owners  of  the  Half-breed  Lands  lying 
in  Lee  Coanty,''  shall  be  a  sufficient  designation  and  specinca- 
tion  of  the  defendants  in  said  suits. 

"  Sect  4.  Ail  the  expenses  necessarily  incurred  by  said  com* 
missioners  in  the  discharge  of  their  duties  under  ^e  above- 
named  acts,  shall  be  included  in  their  accounts. 

"  Sect  5.  The  trial  of  said  suit  or  suits  shall  be  before  the 
court,  and  not  a  jury ;  and  this  act  shall  receive  a  liberal  con* 
struction,  such  as  will  carry  out  the  spirit  and  intention 
thereof. 

"Approved,  January  25, 1839." 

At  the  August  term,  1839,  of  the  District  Court  for  Lee 
County,  Edward  Johnston  and  David  Brigham,  two  of  the 
commissioners,  recovered  judgments  against  the  owners  of  the 
Half-breed  lands,  as  follows :  — 

"  Edward  Johnston  v.  Owners  op  the  Half-breed  Lands, 
lying  in  Lee  County,  I.  T.  —  ^  Debt. 

**  Now  comes  the  auditor,  appointed  by  the  court  to  ex- 
amine, adjust,  and  allow  the  account  of  the  plaintiff  in  the 
above-entitled  cause,  to  wit,  H.  T.  Reid,  Esq.,  and  makes  re- 
port that  he  finds  the  sum  of  $  1,290  to  be  (lue  from  said  de- 
fendants to  said  plaintiff,  which  report  is  accepted  by  the  court. 
Whereupon,  it  is  ordered  by  the  court,  that  the  plaintiff  recover 
of  the  defendants  the  sum  of  $  1,290,  together  with  his  costs' 
of  suit  in  this  behalf  expended." 

**  David  Brioham  t^.  The  Owners  of  the  Half-breed  Lands, 
lying  in  the  County  of  Lee.  —  In  DebU 
**  Now  comes  the  auditor,  appointed  by  the  court  to  ex- 
amine, adjust,  and  allow  the  account  of  the  plaintiff  in  the 
above-entitled  cause,.to  wit,  Oliver  Weld,  Esq.,  and  makes  re- 
port that  he  finds  the  sum  of  $  818  to  be  due  frdtn  the  said  de- 
lendants  to  said  plaintiff;  which  report  is  accepted  by  the 
court  Whereupon,  it  is  ordered  by  the  court,  that  the  plain- 
tiff recover  of  the  said  defendants  the  sum  of  $818,  the 
amount  stated  in  the  auditor's  report,  and  costs  in  his  behalf 
expended.'* 

On  the  26th  of  November,  1841,  executions  were  issued  upon 
the  above  two  judgments. 

On  the  Ist  of  December,  1841,  the  sheriff  levied  the  execu- 
tions ^  on  the  Half-breed  tract  of  land,  situated  between  tha 
Bfissisaippi  and  Des  Moines  Bivens  granted  by  treaty  to  the 
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HaiPmedf  of  tbe  8ac  and  Fax  tnbes  cf  ImSammT  mmd  i 
tbed  ti:ie  nme  ibr  nfe  oa  tfae  1ft  of  Jasoarr*  1SI2. 

0«  tbe  Istof^fanvT,  l942.theshayrwld  the  kad^i 
taiBing  119»00  aoes,  icofe  or  kas,  to  Hngk  T.  Keicl,  for  tke 
MUB  of  $2.S^4j6& 

On  tbe  2d  tff  Jamaij,  1S43,  WiHiam  Siotts,  Acriff  of  Lee 
Country  and  raeeeaeor  of  tbe  ibcfiff  wbo  had  aaade  tbe  aale, 
executed  a  deed  to  Beid  for  tbe  fe>ikyviiig  tnct  viz. :  — 

"^All  that  tiact  of  land  lying  betiiccm  tbe  MiaBflnppt  and 
Dea  Moines  Birefi,  and  sootb  of  a  line  drawn  from  a  point  oo 
tbe  Dea  Moines  Birer,  opposite  tbe  point  where  tbe  oortbcn 
botiodarjr  of  tbe  State  of  BCaAOoii  strikes  tbe  same,  to  tte 
Mississippi,  eoromooly  known  as  tbe  &dMteed  lands  lying  in 
Lee  Coonty,  and  containing  119/)00  acres,  more  or  ins ;  tbe 
aaid  tract  of  land  lyin^,  being,  and  situate  in  tbe  ooontj 
of  Lee  and  Tenitory  of  Iowa  aforesaid,  with  all  tbe  ncfat, 
interest,  daim,  and  demand  of  tbe  said  owncis  of  tbe  Half- 
breed  lands  lying  in  Lee  Coonty,  in,  orer,  and  to  tfie  same, 
and  erery  part  and  parcel  thereof;  to  have  and  to  bold  all  tbe 
abore-granted  premises  and  appurtenances  thereto  ~  ~ 
or  in  any  wise  appertaining,  to  tbe  said  Hogh  T.  Beid^  bis 
beifi  and  assigns  tor  ever. 

On  the  1st  of  October,  1S44,  Beid  brought  a  soit  against 
Webster,  and  filed  the  foDowing  declaration :  — 

^  TerriU^  of  bwa^  Lee  CouMtfj  St, 

"  Hdgh  T.  Beid  v.  Joseph  Webstes. 
«*  Hugh  T.  Beid  claims  against  Joseph  Webster  a  tract  of 
land,  with  the  appurtenances,  lying  in  the  comity  aforesaid, 
and  described  as  follows,  to  wit,  the  northeast  quarter  of  sec- 
tion 12,  in  township  67  north,  and  ran^  5  west,  containing 
160  acres,  more  or  less ;  tfnd  thereupon  the  said  Hugh  T.  Beid 
•ays  that  he  has  right  to  the  immediate  possession  of  said 
property,  and  to  the  ownership  thereof  in  fee  simple,  and  also 
to  damages  for  its  detention,  and  offers  to  prove  that  such  is 
his  right  H.  T.  Beid,  AUomeyfor  himself.'^ 

The  defendant  put  in  the  following  plea :  — 

**  Territory  of  LnoOj  Lee  County^  set. 

^  District  Court  of  said  County,  October  Term,  1841. 
"Joseph  Webster  denies  the  right  of  Hugh  T.  Beid  to  the 
tract  of  land,  with  the  appurtenances,  and  damages  for  the  de- 
tention thereof,  as  set  forth  in  his  declaration,  or^to  any  part 
thereof;  and  hereupon  he  prays  a  jury  t6  determine  the  truth 
of  this  plea. 

<<  MiLT.aBf'MiLLs,  &  CooBRAH^  for  DefendantJ^ 
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On  the  12th  of  May,  1845,  the  cause  came  on  for  triali 
when  the  verdict  of  the  jury  was  for  the  plaintiff 

There  were  eight  bills  of  exceptions  taken  in  the  progress 
of  the  trial,  which  occupied  twenty-six  pages  of  the  printed 
record.  Into  them  were  incorporated  long  legislative  acts  and 
deeds,  of  which  a  summary  is  given  above. 

Instead  of  transcribing  these  long  exceptions,  it  will  be  suf- 
ficient to  state  the  points  involved. 

First  Exception. 

.  The  plaintiff  offered  in  evidence  the  two  judgments  given 
in  favor  of  Johnston  and  Brigham. 

This  was  the  first  evidence  offered  by  the  plaintiff  to  the 
jury.  The  defendant  objected  to  the  admissibility  of  the  judg- 
ments, as  being  rendered  without  jurisdiction ;  but  the  court 
overruled  the  objections,  and  admitted  the  records,  to  which 
.the  defendant  excepts,  and  prays  the  court  to  sign  and  seal 
this  his  first  bill  of  exceptions,  which  is  done  at  the  time  the 
same  was  taken  on  the  trisd. 

Chables  -Mason,  Jkd^* 

Second  Exception. 

The  plaintiff  offered  in  evidence  the  above  judgments,  the 
executions  issued  thereon,  the  sheriff's  return  and  deed  to 
Reid ;  then  a  witness  to  prove  that  Webster  was  in  possession 
of  the  land  mentioned  in  the  declaration,  and  had  been  so 
since  the  year  1839  or  1840,  and  that  .the  land  was  within  the 
Half-breed  reservation ;  and  then  the  various  legislative  acts. 

The  defendant  then  moved  the  court  to  enter  a  nonsuit 
against  the  plaintiff,  which  motion  was  overruled  by  the  court, 
to  which  ruling  tind  decision  the  defendant  excepts  and  prays, 
&C.  Charles  Mason,  Jfid^ 

Third  Exception. 

Be  it  known,  that  on  the  trial  of  this  cause,  after  the  plain- 
tiff had  closed  his  evidence,  and  defendant  had  moved  the 
court  for  a  nonsuit,  as  stated  in  a  bill  of  exceptions  numbered 
two  in  this  cause,  the  defendant  offered  to  prove  to  the  juiy 
that  the  judgments,  executions,  sheriff's  sale,  and  sheriff^ 
•deed,  constituting  the  evidence  introduced  by  plaintiff,  was  all 
procured  by  fraud  bv  said  plaintiff  and  others,  and  that  the 
whole  title  of  plaintiff  is  based  upon  fraud  and  fiction ;  to  the 
introduction  of  which  evidence  the  plaintiff  objected,  and  the 
court  sustained  the  exception,  and  ruled  that  such  evidence 
should  not  be  admitted ;  to  which  defendant  excepts,  and  prays 
the  court  to  sign  and  seal  this  bill  of  exceptions. 

Charles  Mason,  Judg^. 
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Fourth  Exception. 

.The  defendant  then  offered  evidence  to  show  the  condition 
of  the  Half-breeds,  and  then  the  following  deeds :  — 
1837,  March  3.    Na-ma-tau-pas,  a  Half-breed,  to  John  Bond. 

1837,  March  20.    John  Bond  to  Theophilus  BuIIard. 

1838,  April  7.     Ballard  to  Webster,  the  defendant 

The  plaintiff  objected  to  the  introduction  of  any  of  the  said , 
deeds,  and  the  coart  sustained  the  objection,  and  ruled  th^t 
they  should  be  excluded  from  the  jury,  to  which  opinion  the 
defendant  excepts,  and  prays  the  court  to  sign  and  seal  this  bill 
of  exceptions. 

Charles  Mason, /led^e. 

Fiflh  Exception. 
Be  it  known,  that  on  the  trial  of  this  cause  the  defendant 
pf6ved  that  he  acquired  the  possession  of  the  premises  de-\ 
scribed  in  plaintiff's  declaration  by  a  purchase,  as  set  forth  in 
deeds  included  in  defendant's  fourth  bill  of  exceptions,  in  the 
year  1838 ;  that  at  the  time  he  purchased  there  were  improve- 
ments on  said  tract,  and  that  he  took  possession,  and  has  been 
in  possession  ever  since.  The  defendant  then  produced  evi- 
dence, and  offered  to  prove  by  parol  testimony,  that  no  service 
had  ever  been  made  upon  any  person  in  the  suits  in  which  the 
judgments  were  rendered  upon  which  the  sale  was  n\ade  to 
plaintiff,  as  set  forth  in  defendant's  second  bill  of  exceptions, 
wbitih  bill  is  referred  to  here,  and  made  a  part  of  this ;  that  no 
notice  was  given  by  publication  of  the  pendency  of  said  suit ; 
tiiat  the  plaintiff  was  the  counsel  that  procured  said  judg- 
ments ;  that  said  judgments  were  rendered  upon  .a  fictitioM 
demand,  and  never  proven  before  the  auditor;  that  Webster 
and  the  owners  of  the,  Half-breed  tract  of  land,  or  some  of 
them,  were  prevented  &om  appearing  and  defending  by  the 
fraudulent  representations  of  said  plaintiff;  that  the  sale  was 
in  fact  never  made  by  the  sheriff,- Taylor ;  that  the  whole  re-  . 
turn  of  the  sheriff,  Taylor,  was  a  fraudulent  and  faloe  return. 
The  plaintiff  objected  to  the  introduction  of  every  part  x>f  iiud 
testimony,  and  the  court  ruled  and  decided  that  no  part  of  said 
evidence  was  admissible,  and  ruled  that  the  defenaent  should 
not  introduce  evidence  to  prove  any  of  the  facts  above  stated; 
to  wliich  ruling  and  de0ision  the  defendant  excepts. 

Charles  Mason,  Judge. 

Sixth  Exception. 
Be  it  known,  that  on  the  trial  of  this  cause  the  defendant 
filed  an  affidavit,  aa  follows,  to  wit:  <<  Joseph  Webster. makes 
oath  and  says  tiiat  a  Certain  deed,  executed  by  Hawkins  Tay- 
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lor,  sheriff  and  collector  of  Lee  County,  to  R.  F.  Barrett,  dated 
the  27th  of  September,  1841,  and  recorded  in  Lee  County,  is 
not  in  his  power  to  produce  on  this  trial,  and  is  material  evi- 
dence in  his  behalf,  to  be  read  in  the  said  trial  of  H.  T.  Reid 
V.  said  Webster,  as  he  is  advised  by  his  counsel 

«  Joseph  Webster. 

^  Sworn  and  subscribed  to  before  me,  this  15th  of  May,  1845. 

«J.  C.  Walker,  C/erk. 
By  J.  Q.  Walker,  Deputy:* 

After  which,  offered  the  recorder's  record  of  Lee  County  as 
evidence  of  the  deed  mentioned  in  the  affidavit  The  plaintiff 
objected,  the  court  sustained  the  objection,  and  ruled  that  the 
record  of  the  deed  should  not  be  introduced  as  evidence :  to 
which  the  defendant  excepts  and  prays,  &c 

Charles  Mason,  Judge. 

Seventh  Exception. 
The  plaintiff  offered  in  evidence  the  judgments,  the  execu- 
tion, and  the  deed  of  the  sheriff  to  Reid,  the  same  as  men- 
tioned heretofore.  The  defendant  excepted,  but  the  court 
overruled  the  objection  and  admitted  the  deed,  to  which  ruling 
the  defendant  excepts  and  prays,  &c. 

Charles  Mason,  Judge. 

Eighth  Exception. 

Be  it  remembered,  that,  on  the  trial  of  this  cause,  the  plain- 
tiff proved  nothing  in  addition  to  the  evidence  introduced  as 
set  forth  in  bill  of  exceptions  number  two ;  all  the  evidence 
given  to  the  jury  by  the  plaintiff,  on  examination  in  chief,  or  in 
rebutting  evidence,  is  the  evidence  contained  in  defendant's 
bill  of  exceptions  on  the  motion  to  nonsuit  plaintiff,  and  it  is 
here  referred  to  and  fully  admitted* 

Upon  this  state  of  facts  the  defendant  prays  the  court  to  in* 
struct  the  jury  as  follows,  to  wit :  — 

1st  That,  unless  it  was  proved  to  the  satisfaction  of  the 
jury  that  there  was  some  person  or  persons  within  the  Ter^. 
ritory  of  Iowa,  at  the  time  of  the  issuing  of  the  process,  or 
appeared  at  the  trial,  or  at  some  stage  of  the  proceedings,  that 
were  within  the  jurisdiction  of  the  District  Court  of  Lee 
County,  during  the  pendency  of  the  suits  of  Johnston  and 
Brigham,  upon  which  this  tide  accrued,  that  owned  or  bad 
an  interest  in  those  lands,  they  must  find  for  the  defendant 

2d.  That  unless  they  find,  from  the  evidence,  that  there 
were  owners,  and  persons  or  corporations,  other  than  the  gov- 
ernment, who  were  owners,  or  had  au  interest  in  said  land,  at 
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the  commenoemeDt  of  these  suits  by  Johnston  and  Brigham, 
tber  must  find  for  the  defendant. 

&L  That  unless  the  jory  find  that  some  one  or  more  of  the 
owners  of  the  Half-br^d  tract  of  land  were  citizens  of  the 
Territory  of  Iowa  at  the  time  of  the  passage  of  the  act  of  Iowa 
legislatture,  passed  January  25th9 1S39,  or  between  that  time 
and  the  time  of  the  execution  of  the  deed  by  the  sheriff  to  the 
plaintiff  they  must  find  for  the  defendant 

4tiL  That  unless  it  has  been  proved  tp  the  jury  that  the 
defendants  sued  by  Johnston  and  Brigbam,  and  upon  whose 
judgments  the  plaintiff  claims  his  title,  were  a  corporation,  by 
yirtue  of  law,  and  acting  as  such,  are  liable  as  such,  or  a  part> 
nership  firm  by  that  name,  or  some  kind  of  an  association  who 
bad  assumed  the  name  of  Owners  of  the  Half-breed  Lands  in 
Lee  County,  the  plaintiff  cannot  recover. 

5th«  That  if  it  is  not  proved  to  the  jury  that  the  judgments 
of  Johnston  and  Bngham  were  render^  against  some  person 
or  persons,  body  corporate  or  association  of  individuals,  whose 
existence  has  been  proved  to  exist  at  the  commei\pement  of  the 
suit,  or  at  the  rendition  of  the  judgments,  they  must  find  for 
the  defendant 

6th.  That  a  judgment  against  a  dead  person,  or  a  person 
who  has  no  existence  whatever,  is  no  judgment  at  all  in  con- 
templation of  law,  and  a  sale  under  such  a  judgment  is^yoid. 

Which  said  instructions,  so  prayed  for  by  the  defendant,  as 
above  stated,  to  be  given  severally  as  stated  above  to  the  jury, 
the  court  refused  to  give,  and  the  court  refused  each  and  every 
instruction,  severally  above  prayed  for,  as  mention^  from  one 
to  six ;  to  which  refusal,  and  ruling,  and  decision  of  the  court 
the  defendant  excepts,  and  prays  the  court  to  sign  and  seal  this 
bill  of  exceptions. 

Charles  Mason,  Judge. 

It  has  already  been  stated,  that  the  jury  found  a  verdict  for 
the  plaintiff.  Webster,  the  defendant,  sued  out  a  writ  of  error, 
and  carried  the  case  to  the  Supreme  Court 

In  January,  1846,  the  Supreme  Court  of  the  Territory  of 
Iowa  affirmed  the  judgment  of  the  court  below,  when  Web- 
ster  brought  the  case  up  to  this  court 

It  was  submitted  upon  printed  argument  by  JMr.  DixoHj  for 
the  plaintiff  in  error,  no  counsel  appearing  for  the  defendant  in 
error. 

Mr.  Dixofij  for  plaintiff  in  error. 

We  allege  that  the  court  below  erred, — 

Ist  In  admitting  the  judgments  of  Johnston  and  Bngham, 
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the  execations,  the  levies,  the  Bheriff's  returns  aod  sheriff's 
deed  under  them,  or  either  of  them,  as  evidence  of  title  in 
Beid,  the  defendant  in  error ;  and 

2d.  In  excluding  the  evidence  offered  by  Webster,  the  plain- 
tiff in  error,  to  defeat  the  alleged  title  of  Beid. 

And  first,  in  admitting  these  judgments  of  Johnston  and 
Brigham,  and  the  proceedings  unaer  them,  as  evidence  of  title 
in  Beid. 

These  judgments  were  rendered  under  and  by  virtue  of  a 
law  of  the  territorial  legislature  of  lovira,  passed  the  25th  of 
January,  1839. 

Admitting  (or  the  present  the  entire  validity  and  constitu- 
tionality of  the  above  law,  yet  Beid,  in  order  to  avail  himself 
of  it,  and  establish  a  valid  title  under  it,  must  ehow  a  strict 
compliance  with  all  its  provisions.  The  a!ffirmative  rests  with 
him.  It  being  a  statute  conferring  a  special  and  extraordinary 
remedy,  such  a  one  as  is  unknown  to  the  common  law,  no 
presumption  or  intendment  will  be  made  in  favor  of  a  judg- 
ment acquired  Under  it,  but  the  party  claiming  must  show  that 
he  has  conformed  to  its  enactments. 

And  whether  the  court  rendering  these  judgments  was  one 
of  special  or  of  general  jurisdiction  is  immaterial ;  the  leg^ 
principle  and  the  reason  remain  the  same.  If  the  remedy  is 
summary  and  unusual  in  its  character,  a  compliance  with  the 
statute  must  be  affirmatively  shown,  in  whatever  court  that 
remedy  is  sought  to  be  enforced.  The  court  acquires  jurisdic- 
tion in  this  case  by  virtue  of  the  statute  alone ;  without  it  the 
court  would  be  powerless ;  find  to  justify  its  action  there  must 
be  affirmative  evidence  of  a  substantial  compliance  with  the 
requisition  of  the  law  from  the  inception  of  the  suit  to  iis  con- 
summation. This  principle  of  law  is  well  established,  and 
but  few  authorities  are  necessary  to  support  it  See  3  Phil.  & 
Cowen  on  Evidence,  946,  987,  988,  989, 1016,  and  cases  there 
cited;  6  Wheat 49. 

In  Massachusetts,  it  is  stated,  where  a  statute  gives  a  new 
power,  and  at  the  same  time  provides  the  means  of  execut- 
ing it,  those  who  claim  the  power  can  execute  it  in  no  other 
way.  Andover  and  Medford  Turnpike  Co.  v.  Gould,  6  Mass. 
40.  See  also  14  Mass.  286;  1  Black.  39.  And  where  a  sum- 
mary remedy  is  given  by  statute,  those  who  wish  to  avail  them- 
selves of  it  must  be  confined  strictly  to  its  provisions,  and  shall 
take  nothing  by  intendment  Logwood  v,  Huntsville,  Minor, 
23;  Childress  v.  McGehee,  lb.  131;  Crawford  v.  State,  lb.  143; 
Yancy  v.  Hankins,  lb.  171.  And  as  to  the  same  doctrine,  see 
1  Mass.  103 ;  2  Yerg.  486,  493 ;  10  Wend.  75. 

And  where  a  court  of  general  jurisdiction  has  special  au- 
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In  tt»M  eoart  tJie  tome  pnadpies  Itt^e  bees  fbU j  i 
8teMf  •  Exccotofs  r.  Cootk,  4  Cnndi,  403L     Tbe 
ii  laid  dcnrn,  that  a  coiiector  ia  t&e  nfe  of  had  mmst  met 
im  eoatomdtj  with  the  lair,  aod  the  tnaihim  is  booad  to  n- 
qcare  wbetbcr  be  baa  §o  acted. 

Wnliana  et  aL  r.  Pejtoo's  Lra^ee.  4  WbeaL  77.  It  is  said 
tkat  im  aH  eases  of  a  naked  po«  er  not  eoopfed  with  an  inter- 
est, tbe  law  requires  that  ereij  pmeqnisite  to  the  exeiciae  of 
Hmt  power  most  preoede  its  excrciie;  and  ia  tbe  same  ease, 
in  neakiog  of  poUications,  tbe  coart  say,  "^  Tbe  pmcbaser 
oo^t  to  piesenre  these  gaarttf^  and  tbe  proof  tbat  tbese  pab- 
tteations  wese  made." 

And  in  Tbateber  v.  Powell,  6  Wheat  119,  the  court  pro- 
ceeded to  say :  ^  IVerioos  to  an  order  for  a  ale  of  land,  and 
sobseqoent  to  tbe  report  of  the  sherifi^  certain  poblicatioos 
Mre  to  be  made,,  in  tbe  roaoner  and  form  prescribed  by  the  act. 
Tbese  poblications  are  indispensable  preliminaries  to  the  order 
of  sale.  They  do  npt  appear  to  have  been  made.  The  judg- 
ment against  the  land  was  given  at  the  Janoary  term,  1802,  oa 
rDotion,  without  its  appearing,  by  recital  or  otherwise,  that  the 
leqntsites  of  the  law  in  this  respect  had  been  complied  with, 
and  tbat  the  tax  still  remained  nopaid.  We  think  this  ought 
to  have  appeared  on  the  record.  Tbe  argument  is,  that  the 
judgment  for  these  errors  in  the  proceediugs  of  the  county 
court  ma^  be  voidable,  but  is  not  void;  that  until  it  be  re- 
versed, it  IS  capable  of  supporting  those  subsequent  proceedings 
which  were  founded  on  it 

^  We  think  otherwise.  In  summary  proceedings,  where  a 
oourt  exercises  an  extraordinary  power  under  a  special  statute 
prescribing  its  course,  we  think  that  course  ought  to  be  exactly 
observed,  and  those  facts  especially  which  give  jurisdiction 
ought  to  appear  in  order  to  show  that  its  proceedingrare  coram 
judke!^  See  aUo  to  same  point,  Ronkendorff  v.  Taylor's  Les- 
■aet  4*  Peters,  359. 
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In  moom  V.  Bordick,  1  Hill,  (N.  Y.)  141,  the  court  say  that, 
^  in  every  form  in  which  the  question  has  arisen,  it  has  been  held 
that  a  statute  authority  by  which  a  roan  may  be  deprived  of 
his  estate  nnust  be  strictly  pursued.''  The  same  doctrine  will 
be  found  in  Rea  v.  McBachron,  13  Wend.  465;  Atkins  v.  Kin- 
nan,  20  Wend.  241 ;  and  in  Jackson  v.  Shepard,  7  Cowen,  88, 
as  cited  in  1  Hill,  SMpnu 

In  Jackson  t;.  Esty,  7  Wend.  148,  C.  J.  Savage  says :  <<  It  is 
a  cardinal  principle,  that  a  man  shall  not  be  divested  of  his 
property  but  by  his  own  acts,  or  the  operation  of  law;  and 
where  proceedings  are  instituted  to  change  the  title  to  real 
estate  by  operation  of  law,  the  requirement  pf  the  law  under 
which  the  proceedings  are  had  roust  be  strictly  pursued.**  And 
^  when  laws  are  to  be  taken  under  a  statute  autiiority,  in  dero- 
^tion  of  the  common  law,  every  requisite  of  the  statute  hav- 
ing the  semblance  of  benefit  to  the  owner  must  be  strictiy  com- 
plied with."  Sharp  v.  Johnson,  4  Hill,  (N.  Y.)  99;  Atidns  v. 
Kinnan,  20  Wend.  241. 

In  the  case  in  1  HiU,  the  decision  of  the  court  in  Denning  v. 
Corwin,  11  Wend.  647,  is  restricted  to  the.  facts  before  the 
court  The  broad  doctrine,  that  the  judgment  of  a  su|S^(» 
court  is  void  if  the  record  do  not  show  jurisdiqtion,  is  denied ; 
but  it  is  not  denied  that  the  jadgmeot  of  a  superior  court  in 
summary  proceedings,  where  it  exercises  an  extraordinary  pow- 
er under  a  special  statute  prescribing  its  course,  is  void,  if  the 
record  do  not  show  jurisdiction.  See  Foot  i;.  Stevensy^  17 
Wend.  483,  and  Hart  t;.  Seixas,  21  Wend.  4a 

Can  there  be  a  doubt  of  this  bein^  a  law  j^iving  a  special 
and  extraordinary  remedy?  Does  it  not  conflict  wilii  the 
modes  of  judicial  procedure  known  to  the  common  law  ?  Let 
us  examine  its  peculiar  provisions  for  a  moment  It  is  made 
for  the  benefit  of  three  persons  alone,  and  none  others ;  it  is 
passed  to  authorize  the  collection  of  accounts  accruing  by 
virtue  of  a  law  of  doubtful  constitutionality,  without  showing 
any  special  necessity  for  legislative  interference ;  it  waives  an 
personal  service  of  notice  upon  tiie  defendants,  and  substitutes 
constructive  notice  bv  publication ;  it  authorizes  suit  against 
a  something  by  the  designation  of  the  ^  Owners  of  the  Half- 
breed  Lands  in  Lee  County,"  and  not  against  any  individual  by 
name;  it  allows  interest  upon  its  judgments  at  the  rate  of 
twelve  per  cent  per  annum,  when  six  per  cent  was  the  estab- 
lished rate.  See  Laws  of  Iowa  (1839),  p.  276.  It  gives  to 
the  commissioners  their  expepses  in  addition  to  theix  per  diem 
allowance,  while  no  expenses  were  allowed  them  by  the  act 
establishing  the  commission;  it  then  composedly  sets  at  defi- 
ance the  Constitution  of  the  United  States,  and  the  Ordinance 
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of  1797,  bj  pnrfnbttiiig  the  trial  bj  jnfj*  mnd  in  eoochisioii, 
with  mo  emooteiy  only  •un^ajjeJ  bj  its  absurdltj,  requires  tbe 
eoort  to  give  to  it  a  *  libenl  ooostmctioo." 

We  think,  tben,  we  are  ootTcct  in  proDooodng  it  a  special 
and  extraordinaij  statute;  remaikable  for  tbe  modest  learn- 
ing and  critical  sagacity  it  displays  in  constitntional  and  com- 
mon law  jnrispnidence ;  and  tkJJl  more  remarkable  for  the  nice 
tense  of  justice  it  maniliests  to  extend  exact  and  even-handed 
jOMitice  to  tbe  citizen.  Smefy  the  poet  was  rapt  in  pro- 
phetic vision  when  he  exdaimecj,  **  A  little  learning  is  a  danger^ 
oos  thing." 

We  now  contend  tiiat  it  was  necessary  for  Beid,  in  order  to 
seeorer  under  this  law,  to  have  shown, — 

1st  The  existence  of  a  corporation,  association,  or  company, 
legally  constituted,  and  clothed  with  authority  to  sue  and  be 
sued  br  the  designation  of  tbe  •*  Owners  of  the  Half-breed 
Lands  tying  in  Lee  County." 

2d.  That  such  company  were  the  owners  of  the  land  in 
OQPtroversy,  or  that  Webster,  or  some  one  under  whom  he 
daimed,  was  in  fact  an  associate  or  member  of  such  company, 
and  bound  by  its  acts. 

3d.  That  ei^ht  weeks*  notice  of  such  suit  was  published  in 
the  Iowa  Territorial  Gazette ;  and 

4th.  That  the  trial  took  place  before  the  Lee  County  Dis- 
trict Court,  and  not  before  a  jury. 

Now  it  appears  from  the  bills  of  exceptions,  that  not  one  of 
these  things  was  shown  or  in  proof  on  tbe  trial  of  this  cause, 
and  that  Uie  recovery  was  bad  upon  the  production  of  the 
jnd|^ent*  alone. 

In  this  case  Reid  recovered  by  virtue  of  judgments  against 
«*  Owners  of  Half-breed  Lands,*^  &c  This  is  not  the  name 
of  an  Individual.  It  is  not  a  name  known  to  tbe  law,  except 
as  an  incorporation.  There  ought  to  have  been  an  aver- 
ment and  proof  of  the  existence  of  such  a  corporation.  Lou- 
isville Railroad  Co.  v.  Letson,  2  Howard,  497.  See  also 
Williams  v.  Bank  of  Michigan,  7  Wend.  540 ;  Welland  Canal 
Co.  V.  Hathaway,  8  Wend.  480.  In  Portsmouth  Livery  Co.  v. 
Watson,  10  Mass.  91,  it  is  said  that  tbe  existence  of  private 
incorporations,  established  bv  the  laws  of  Massachusetts,  and 
that  of  all  corporations  established  by  the  laws  of  other  States, 
must  be  proved  as  a  fact 

But  again,  the  fact  of  the  defendants  being , denominated 
**  Owners,"  &c.,  did  not,  per  ^,  constitute  them  owners,  nor 
eonfer  an^  title  to  tbe  farm  in  litigation  upon  them,  notwith- 
standing It  might  be  situated  within  the  bopnd^ries  of  the  Half- 
breed  tract     It  was,  therefore,  indispensable  either  to  have 
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shown  title  in  those  '^  Owners,"  deduced  from  some  common 
source,  or  to  have  connected  Webster  with  the  company,  by 
the  name  of  **  Owner?,"  &c.  Neither  was  done ;  and  we  con- 
ceive this  to  be  fatal  to  Reid's  recovery.  A  special  statute,  in- 
corporating certain  persons  for  purposes  of  private  advantage 
or  emolument,  does  not  bind  (say  the  courts)  any  person 
named  therein,  unless  he  consent  thereto.  Ellis  v.  Marshalli 
2  Mass.  269 ;  Little  v.  Frost,  3  lb.  106, 116.  And  in  Beatty  v. 
Lfcssee  of  Knowles,  4  Peters,  167,  it  is  decided  that  a  private 
act  of  incorporation  cannot  affect  the  rights  of  individuals  who 
do  not  assent  to  it ;  and  that  in  this  respect  it  is  considered  in 
the  light  of  a  contract,  is  a  position  too  clear  to  admit  of  con- 
troversy. How,  then,  are  we  to  be  bound,  or  our  rights  affected, 
by  a  judgment  against  a  company,  the  existence  of  which  is 
not  proved,  in  whom  no  title  is  shown,  and  as  to  whom  we  are 
strangers  ? 

We  were  in  possession  of  the  property,  and  had  been  in  pos- 
session for  several  years,  and  possession  is  prima  facie  evidence 
of  title  and  ownership.  Adams  on  Eject  32  and  notes ;  lb.  319, 
note  2 ;  Jackson  v.  Hillsborough,  1  Dev.  6c  Batt.  177.  And  the 
law  will  never  construe  a  possession  tortuous,  except  from  ne- 
cessity ;  but  will  consider  every  possession  lawful,  the  com- 
mencement and  continuance  of  which  are  not  proved  to  be 
wrongful  S  Cond.  R.  242.  Such  being  the  presumption 
of  law,  what  evidence  is  introduced  by  Reid  to  destroy  that 

E resumption?  The  **  Owners,"  &c.  are  not  proved  ever  to 
ave  been  in  possession,  nor  ever  to  have  held  or  claimed  any 
title.  What  semblance  of  right  or  virtue,  then,  is  there  in  these 
judgments,  unaided  by  other  proof,  that  we  should  be  dispos- 
sessed of  our  property,  and  deprived  of  our  home.  We  hum- 
bly conceive  there  is  none.  We  have  no  connection  with  these 
assumed  "  Owners,"  &c  We  claim  by  distinct  title ;  and  un- 
less Reid  shows  their  legal  existence,  and  title  in  then\,  from 
some  common  source,  or  connects  us  with  them,  he  cannot  re- 
cover from  us,  or  affect  our  interests. 

It  was  also  necessary  for  Reid  to  have  shown  on  the  trial, 
that  there  was  eight  weeks'  notice  of  the^commencement  of 
these  suits  published  in  the  Iowa  Territorial  Gazette,  previous- 
ly to  the  entry  of  thejudgments.  This  is  a  distinct  and  sub- 
stantive requirement<qf  tte  law.  Without  such  published  no- 
tice, the  court  had  no  power  to  renderjudgment  It  was  in- 
dispensable to  jurisdiction. .  It  is  not  pre£end^  that  any  ^uch 
proof  was  offered,  and  can  it  be  said  that  this  was  not  indis- 
pensable? Here  the  law  dispenses  with  all. personal  service; 
no  human  being,  no  teral  bady,  is  required  to  be  notified  ac- 
cording to  the  mode  pomted  out  by  the  common  law,  by  rea- 
38*  ' 
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000,  mad  bjr  oommoii  jnstioe.  CoettmekhFe  notioe  is  mlMti- 
Inted.  A  mere  pobKcitioti  foraahott  period  of  time,  addiCMed 
to  an  ookoown  bodj,  is  dedaied  to  be  soflkknt  Gaa  it  be 
that  it  ia  not  oeoetBaiy  to  prove  this  poMiettion,  as  prfJinninaiy 
to  the  iotrodnctioQ  of  the  judgments  in  erideoce  !  Is  the  prio- 
ri}^ consecrated  by  the  Tenerabte  system  of  the  comrooo  law, 
and  incorporated  into  our  constitutions,  that  no  person  shall 
be  deprrred  of  bis  properly  onkss  by  doe  process  of  law,  to  be 
thus  trifled  with  and  frittered  away  ?  This  court  has  idways 
appreciated  and  bdd  sacred  this  right  of  the  citizen  to  doe  no- 
tice of  judicial  proceedings  againBt  him ;  and  it  aflfords  as 
jdeasore  to  qnote  its  bold  and  ^oqnent  language.  In  Shriver's 
Lessee  v.  Lynn  et  aL,  2  Howard,  60,  the  conrt  say,  ^  No  court, 
however  ereat  may  be  its  dignity,  can  anogate  to  itself  the 
power  of  dbposing  of  real  estate  without  the  forms  of  law.  It 
most  obtain  jaris<uction  of  the  tiling  in  a  lenl  mode.  A  de- 
cree without  notice  would  be  treated  as  a  nulli^.'' 

And  whenever  original  jurisdiction  is  exercised,  ^  It  is  ad- 
mitted that  the  service  of  process  or  notice  is  necessary  to  ena* 
Ue  a  court  to  exercise  jurisdiction  in  a  case ;  and  if  junsdictioa 
be  taken  where  there  has  been  no  service  of  process  or  noticei 
the  proceeding  is  a  nullity.  It  is  not  only  voidable,  but  it  is 
absolutely  void.''  Lessee  of  Walden  v.  Craig's  Heirs  et  aL, 
14  Peters,  164. 

In  Hollingsworth  v.  Barbour  et  aL,  4  Peters,  475,  the  court 
say,  ^  It  is  an  acknowledged  general  principle,  that  judgments 
and  decrees  are  binding  only  upon  parties  and  privies.  The 
reason  of  the  rule  is  founded  in  the  immutable  principles  of 
natural  justice,  that  no  man's  rights  should  be  prejudiced  by 
the  judgment  or  decree  of  a  court,  without  an  opportunity  of 
defending  the  right" 

Now  what  opportunity  does  it  appear  that  we  have  had  to 
defend  our  right?     None  whatever. 

There  are  many  decisions  showing  the  necessity  of  publica- 
tion, and  proof  thereof,  in  order  to  confer  jurisdiction. 

In  Denning  v.  Corwin,  11  Wend.  647,  above  cited,  the  court 
state,'  that  the  New  York  statute  of  partition  gives  the  conrt  no 
jurisdiction  to  take  any  step  against  unknown  owners  until  no- 
tice  has  been  published  according  to  the  stPtute,  and  this  must 
appear  by  the  record. 

It  is  not  sufficient  that  an  order  of  publication  is  had  in  a 
chancery  cadte ;  proof  of  the  publication  must  ako  be  made. 
4  Equity  Dig.  488,  §  20,  cites  4  Stew.  .&  Port  84. 

K  a  decree  be  taken  by  publication  against  an  absent  de* 
fendant,  the  statements  in  the  bill  are  not  evidence  in  any  col- 
lateral contest    3  Equity.  Dig.  389,  §  2. 
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A  pointer's  certificate  of  publication  of  an  order  against  non- 
residents must  be  copied  in  the  record.  A  statement  that  it 
was  filed  is  insufficient  to  show  that  the  defendant  has  proper 
notice.    3  Equity  Dig.  525,  §  2,  cites  3  J.J.  Marsh.  105. 

A  recital  in  a  decree  of  the  publication  of  the  order  against 
an  absent  defendant  does  not  prove  it,  but  the  evidence  most 
be  filed.    3  Equity  Dig.  552,  §  3 ;  4  Monroe,  544. 

And  in  1  McLean,  Sll,  it  is  decided  that  facts  must  be  stated 
to  enable  the  court  to  judge.  A  statement  by  the  auditor,  that 
land  was  legally  advertised  and  sold,  cannot  be  received  as  ev- 
idence; facts  must  be  stated.  In  Parker  v.  Rule's  Lessee, 
9  Cranch,  64,  cited  in  4  Cond.  R.  397,  a  sale  was  declared  to 
be  invalid  because  it  did  not  appear  in  evidence  that  the  pub* 
licatious  required  by  the  ninth  section  of  the  act  had  been 
made ;  the  court  inferred  that  they  had  not  been  made,  and 
considered  the  case  as  if  proof  of  the  negative  had  been  given 
by  the  plaintiff  in  ejectment  The  same  point  was  decided  in 
4  Cond.  R.  397. 

Other  decisions  might  be  introduced,  but  the  above  abun- 
dantly establish  the  doctrine  for  which  we  contend :  that  the 
defendant  must  have  the  notice  required  by  law ;  and  when 
the  statute  prescribes  a  kind  of  notice  differing  from  the  com- 
mon law  mode,  a  compliance  with  such  statute  must  be  af- 
firmatively shown.  If  the  publication  pointed  out  by  law  was 
necessary  to  jurisdiction,  and  the  court  cannot  presume  the 
fact  of  publication  unless  from  proof,  then  the  omission  of  such 
proof  on  the  trial  by  Reid  is  equivalent,  as  far  as  we  are  inter- 
ested, to  an  established  want  of  jurisdiction  in  the  court  pro- 
nouncing these  judgments.  Jurisdiction  is  defined  to  be  the 
power  to  hear  and  determine;  this  power  can  only  be  brought 
into  exercise  by  publication ;  there  is  no  evidence  of  publica- 
tion in  this  case,  and  a*s  it  cannot  be  presumed,  the  conse- 
quence is  obvious,  that  these  judgments  were  void  acts,  with- 
out validity,  and  incapable  of  conferring  powers  or  rights. 
For  wherever  a  court  acts  without  jurisdiction,  its  decrees, 
judgments,  and  proceedings  are  absolute  nullities,  powerless  as 
evidence  for  any  purpose  whatever.  "  They  are  not  voidable, 
but  simply  void,  and  form  no  bar  to  a  recovery  sought,  even 
prior  to  a  reversal  in  opposition  to  them.  They  constitute  no 
justification ;  and  all  persons  concerned  in  executing  such 
judgments  or  sentences  are  considered  in  law  trespassers. 
This  distinction  runs  through  all  the  cases  on  the  subject,  and 
it  proves  that  the  jurisdiction  of  any  court  exercising  authority 
over  a  subject  may  be  inquired  into  in  every  other  court  where 
the  proceedings  of  the  former  are  relied  on,  and  brought  before 
the  latter  by  the  party  claiming  the  benefit  of  such  proceed- 
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ings."  Elliott  et  al.  v.  Peirool  et  aL,  1  Peters,  340.  See  also 
5  Cond.  R.  758;  2  McLean,  477;  13  Peters,  511;  and  espe- 
cially, Lessee  of  Hickey  et  aL  v.  Stewart  et  al.,  3  Howard,  762, 
where  the  whole  doctrine  is  well  laid  down. 

The  judgments  ought  not  to  have  been  admitted  in  evi- 
dence on  the  trial  in  this  cause,  for  the  further  reason,  that 
upon  their  face  the^  appear  to  have  been  respectively  founded 
upon  the  report  of  an  auditor  appointed  by  the  court,  which 
report  the  court  merely  confirmed.  The  examination  of  wit- 
nesses and  vouchers,  and  the  ascertainment  of  the  amount  of 
indebtedness,  were  all  performed  by  the  auditor,  and  not  by  the 
court  The  auditor  does  not  return  thQ  facts  and  evidence  up- 
on which  his  report  is  based,  and  from  which  his  conclusions 
are  drawn,  so  that  the  court  might  exercise  a  judicial  judgment 
over  it,  but  he  simply  specifies  the  amount  he  finds  to  be  due, 
and  upon  which  fincling  and  statement  the  court  enters  up 
judgment  Now  the  law  requires  the  trial  to  take  place  before 
the  court  It  gives  no  power  of  substitution  to  the  judge.  It 
nowhere  speaks  of  an  auditor  or  any  other  auxiliary  officer 
acting  in  the  matter.  It  conferred  power  upon  the  judge 
alone;  and  it  is  well  settled,  that  judicial  power  cannot  be  del- 
egated unless  expressly  authorized  by  law.  The  lemslature 
enacting  this  law  demonstrate  their  unbounded  confidence  in- 
the  judge  by  abolishing  the  trial  by  jury,  and  at  the  same  ime 
clothing  him  with  magisterial  authority  over  the  whole  matter 
iu  the  nature  of  a  personal  and  judicial  trust  The  recitals  in 
the  judgments  themselves  show  that  he  did  not  exercise  any 
"udgment  in  the  matter.  How  could  he  have  done  so,  when 
,e  placed  his  judgment  and  his  conscience  in  'the  keeping  of 
another  ?  To  say  the  least,  there  was  a  great  want  of  ordi- 
nary prudence  and  circumspection  on  the  part  of  the  court,  if 
there  was  not  a  palpable  apd  inexcusable  violation  of  duty. 
It  is  enough  that  we  are  deprived  of  a  jury,  without  also  be- 
ing deprived  of  a  judge,  in  pronouncing  these  judgments  which 
are  now  brought  forward  under  color  of  law  to  filch  from  us 
the  hard  earnings  of  years  of  toil.  For  all  practical  purposes, 
the  auditor,  and  not  the  court,  pronounced  these  judgments. 

The  above  reasoning  is  predicated  of  the  supposition,  that 
the  act  under  which  those  judgments  were  rendered  was  a 
valid  and  constitutional  law.  This  we  deny.  We  feel  confi- 
dent in  affirming  that  the  act  never  had  a  valid  existence.  A 
legal  judgment  never  could  be  recovered  under  it  Having  no 
power,  it  could  confer  no  power.  No  judicial  tribunal  could 
confirm  or  transmit  any  rights  through  its  instrumentality.  It 
was  utterly  powerless  for  any  valid  purpose  whatever.  And 
our  reasons  are  — 
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Ifit  It  was  made  in  sabversion  of  principles  of  commoa 
right,  and  therefore  void.  It  attempts  to  do  away  v^ith  the 
necessity  of  personal  service  of  process  in  the  commencement 
of  actions.  1  his,  as  we  have  shown,  would  endanger  the 
safety  of  persons  and  property.  It  aims  to  give  to  three  per- 
sons extraordinary  and  additional  privileges  and  remedies  in 
the  collection  of  their  debts,  which  are  not  given  or  extended 
to  others.  It  is  thus  exclusive,  operates  partially,  and  is  against 
common  right  It  directly  gives  to  them  a  rate  of  interest  up- 
.on  their  judgments  double  what  the  laws  of  Iowa  give  to  any 
other  citizen.  No  reason  is  assigned,  and  no  necessity  shown 
to  exist,  for  awarding  such  a  preference;  and  this  is  also 
against  common  right  Now  the  cases  say  that  statutes 
passed  against  the  plain  and  >obvious  principles  of  common 
right  and  common  reason  are  null  and  void,  so  far  as  they  are 
calculated  to  operate  against  these  principles.  Ham  v,  Mac- 
Claws,  1  Bay,  93,  and  see  Morrison  v.  Barksdale,  Ilarper, 
101. 

2d.  It  is  in  violation  of  the  Constitution  of  the  United 
States,  of  the  Ordinance  of  1787,  and  of  the  organic  law  of 
1838,  establishing  the  territorial  government  of  Iowa. 

The  Constitution  of  the  United  States  guaranties  the  right 
of  trial  by  jury.     Amendment  to  Constitution,  Article  7. 

The  Orainance  of  1787,  organizing  the  Northwestern  Ter- 
ritory, art  2,  secures  to  its  inhabitants  the  trial  by  jijry,  that 
all  judicial  proceedings  shall  be  according  to  the  course  of  the 
common  law,  and  that  no  man  shall  be  deprived  of  his  prop- 
erty but  by  the  judgment  of  his  peers,  or  the  law  of  the  land 
And  the  organic  law  of  1838,  sect  12,  extends  to  the  inhab- 
itants of  Iowa  the  rights,  privileges,  and  immunities  previ- 
ously granted  and  secured  to  the  inhabitants  of  Wisconsin, 
and  pf  course  includes  the  above  provisions  in  the  Ordinance 
of  1787. 

The  fifth  section  of  the  law  in  question  provides,  ^  that  the 
6ial  of  said  suit,  or  suits,  shall  be  before  the  court,  and  not  a 
jury.'I 

Now,  it  w>»uld  appear  to  be  sufficient,  to  place  these  cons^- 
tutional  and  organic  restrictions  upon  the  territorial  legislature 
in  juxtaposition  wFth  the  above  legislative  provision,  \n  order 
to  demonstrate  their  absolutely  irreconcilable  character.  The 
statement  itself  would  seem  to  involve  an  inconsistency  so 
glaring,  that  all  reasoning  upon  it  would  be  superfluous.  But 
as  it  is  a  constitutional  inquiry,  involving  the  validity  of  legis- 
lative enactment,  and  in  its  determination  affecting  deeply 
the  interests  and  rights  of  the  citizen,  it  may  not  be  improper 
to  examine  briefly  the  laws  and  the  authorities  on  the  subject; 
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for  whateverjeopardizes  for  a  moment  the  integrity  of  the  trial 
by  jury  ought  to  be  strictly  scrutinized  and  condemned. 

**  The  impartial  administration  of  justice,"  says  an  eminent 
jurist,  "  which  secures  both  our  persons  and  our  properties,  is 
the  great  end  of  civil  society ;  and  it  is  the  most  transcendent 
privilege  which  any  subject  can  enjoy,  or  wish  for,  that  he  can- 
not be  affected  either  in  his  property,  his  liberty,  or  his  person, 
but  by  the  unanimous  consent  of  twelve  of  his  neighbors  and 
equals."  This  was  written  nearly  a  century  ago,  and  is  equal- 
ly true  now  as  then.  The  right  is  as  sacredly  cherished  and 
vigilantly  guarded  as  ever.  "  It  is  enthroned  in  the  hearts  of 
the  people,  it  is  enshrined  in  the  sanctuary  of  the  Constitution, 
and  as  well  might  the  frantic  suicide  hope  that  the  act  which 
destroys  his  miserable  body  should  extinguish  his  eternal  soul," 
as  any  individual  or  body  of  men  expect  with  impunity  to  at- 
tack or  overthrow  this  glory  of  the  law  and  invaluable  privilege 
of  the  citizen.     See  Parsons  v.  Bedford,  3  Peters,  446. 

We  suppose  it  will  not  be  controverted,  that  territorial  leg- 
islatures are  restricted  in  the  exercise  of  legislative  power  to 
such  as  is  expressly  given  them  by  the  law  of  Congress  organ- 
izing the  territorial  government  That  law  constitutes  their 
charter;  under  it  they  act,  and  by  virtue  of  it  alone  are  their 
acts  valid.  Judge  Story  says  :  "  As  the  general  government 
possesses  the  right  to  acquire  territory,  either  by  conquest  or  by 
treaty,  it  would  seem  to  follow,  as  an  inevitable  consequence, 
that  it  possesses  the  power  to  govern  what  it  has  so  acquired. 
The  territory  does  not,  when  so  acquired,  become  entitled  to 
self-government,  and  is  not  subject  to  the  jurisdiction  of  any 
State.  It  must  consequently  be  under  the  dominion  and  juris- 
diction of  the  Union,  or  it  would  be  without  any  government 
at  all."  3  Story  on  Const.  193,  194;  American  Ins.  Co.  r. 
Canter,  1  Peters,  511. 

And  again :  "  What  shall  be  the  form  of  government  estab- 
lished in  the  tcrritcfries  depends  exclusively  upon  the  discre- 
tion of  Congress.  Having  a  right  to  erect  a  territorial  govern- 
ment, they  may  confer  on  it  such  powers,  legislative,  judicial, 
and  executive,  as  they  deem  best"  See  3  Story  on  Const 
195. 

Territories  are,  then,  nothing  but  political  corporations,  exer- 
cising such  powers  alone  as  are  conferred  by  the  charter  of 
incorporation,  or  act  organizing  them.  We  examine  this  char- 
ter or  act,  and  find  that  the  Ordinance  of  1787  is  adopted  as  a 
part  of  it;  and  in  that  Ordinance  are  contained  the  restrictive 
enactments  above  enumerated.  We  suppose,  also,  that  in  the 
construction  of  these  provisions  we  must  refer  to  the  exposi- 
tions and  decisions  of  the  common  law,  whcyrein  these  provisions 
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have  received  an  appropriate  and  determinate  signification^ 
When  w^  adopt  the  common  law,  or  portions  of  it,  we  also 
adopt  the. established  adjudications  upon  them.  It  maybe 
true  that  the  common  law  of  England  is  not,  in  all  respects,  to 
be  received  as  the  law  of  America.  This  court  has  said,  ^  Our 
ancestors  brought  with  them  its  general  principles,  and  claimed 
it  as  their  birthright;  but  they  brought  with  them  and  adopted 
only  that  portion  which  was  ap(Micable  to  thei^  situation.'' 
Van  Ness  i;.  Packard,  2  Peters,  144. 

The  words  "trial  by  jury''  and  "judgment of  his  peers" 
would  seem  to  be  nearly  equivalent  in  meaning.  A  trial  by  a 
jury  is  "  a  trial  by  twelve  of  the  party's  peers  " ;  and  the  judg- 
ment of  his  peers  means,  "  trial  by  a  jury  of  twelve  men,  ac- 
cording to  the  couree  of  the  common  law."  2  Kent's  Com. 
^  13,  note  b. 

The  clause  "law  of  the  land"  signifies, that  statutes  which 
would  deprive  a  citizen  of  the  rights  of  person  or  property 
without  a  regular  trial,  according  to  the  course  and  usage  of 
the  common  law,  would  not  he  the  law  of  .the  land  in  the 
sense  of  the  ordinance.  See  Hoke  v.  Henderson,  4  Dev.  (N. 
C.)  15. 

In  Taylor  v.  Porter,  4  Hill  (N.  Y^,  we  have  the  same  doc- 
trine. "  The  words  *  by  the  law  ot  the  land,'"  say  the  court, 
"  do  not  mean  a  statute  passed  for  the  purpose  of  working  the 
wrong.  That  construction  would  render  the  restriction  abso- 
lutely nugatory,  and  turn  this  part  of  the  Constitution  into 
mere  nonsense." 

"  By  the  law  of  the  land,"  says  Lord  Coke  (2. Inst  45-50), 
"  is  meant  *  by  the  due  course  and  process  of  law.' "  It  does 
not  mean  a  mere  act  of  the  legislature,  for  such  a  construc- 
tion would  remove  all  limitation  on  legislative  authority,  and 
destroy  the  restrictive  power  of  the  above  constitutional  pro- 
visions. As  originally  used  in  Magiia  Charta,  cb.  29,  it  was 
understood  to  mean  due  process  of  law.  See  2  Kent's  Com. 
13,  note  b,  and  In  the  Matter  of  John  and  Cherry  Streets,  19 
Wend.  659.  And  Justice  Story  says,  the  clause  "  by  law  of  the 
land  -'  lueaneth  due  process  of  law,  and  which  in  eifect  aOirms 
the  right  of  trial  according  to  the  process  and  proceeding  of 
thi$  common  law.  JS  Story  on  Const  661.  See  also  1  Tuck- 
er's Black.  Com.,  App.  304,  305. 

The  words,  **  of  judicial  proceedings  according  to  the  course 
of  the  common  la>y,"  would  appear  to  be,  not  only  in  affirma- 
tion of  the  security  afforded  by  the  provision  "  the  law  of  the 
land,"  but  in  extension  of  it  to  all  judicial  proceedings  in  the 
progress  of  litigation,  and  which  are  known  to  the  common  law. 

The  words  "  common  law,"  as  used   in  the  Constitution,, 
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hxwe  reoenred  a  judicial  interpfetstioo.  Tlie  phnse  ■  is  used 
in  eootradtffti fiction  to  equity,  and  admiralty,  and  maritiiae 
nimprodeoce.  It  means  not  merely  soits  wtodi  the  common 
law  recognized  amoi^  its  old  and  sealed  proceedings,  bot  soits 
in  whicb  legal  rigbts  were  to  be  ascertained  and  determined,  in 
con  trad  i.4tiiicttoo  to  those  where  eqoitable  rights  alone  weie 
recognized  and  eqnitaMe  remedies  were  administered;  or 
where,  as  in  the  admiralty,  a  miztore  of  poUic  law,  and  mari- 
time law,  and  equity,  was  often  foimd  in  the  same  soit.^  **  In 
a  jnst  sense"  (the  serenth  amendment  of  the  ConstitntioD)  ^the 
nmendment  then  may  well  be  construed  to  embrace  all  soitB 
which  are  not  of  equity  and  admiralty  jorisdictioD,  whatever 
may  be  the  pecnliar  form  which  they  may  assume  to  settle 
legal  rights."     Parsons  v.  Bedford,  3  Peters,  446, 447. 

(The  counsd  then  proceeded  to  argne  that  this  statute  was 
against  the  organic  law  of  Iowa,  and  the  second  article  of  the 
Chdinance  of  1787 ;  and  that  if  the  law  was  void,  the  judgments 
under  it  were  equaOj  so.  He  then  argued  that  jurisdiction  oyer 
this  Indian  reservation  remained  in  Conmss,  which  had  never 
transferred  it  to  the  Territory ;  that  the  &fendant  below  had  a 
right  to  show  an  outstandiofi^  title,  and  also  to  show  fraud  in 
the  original  judgments  and  subsequent  proceedings  therein. 
The  reporter  has  already  allotted  a  large  space  to  the  argu- 
ment, and  regrets  that  he  cannot  insert  the  views  of  the  coun- 
sel upon  these  points.) 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court 

This  case  is  brought  here  by  a  writ  of  error  to  the  Supreme 
Court  of  Iowa. 

A  iudgraent  was. obtained  by  the  defendant,  Reid,  against 
the  plaintiff  in  error,  Webster,  at  May  term,  1845,  in  the  Dis- 
trict Court  of  Lee  Cdunty,  Iowa  Territory,  for  the  recovery  of  a 
quarter-section  of  land ;  which  judgment  was  removed  by  writ 
of  error  to  the  Supreme  Court  of  the  Territory ;  and  after- 
wards, at  January  term,  1846,  the  judgment  of  the  District 
Court  was  afErmed. 

On  the  3d  of  March,  1845,  an  act  was  passed  by  Congress, 
to  admit  the  State  of  Iowa  into  the  Union.  By  the  fifth  sec- 
tion of  that  act,  it  was  made  a  fundamental  condition  to  the 
admission  of  the  State,  that  certain  provisions  of  the  act  should 
be  **  assented  to  by  a  majority  of  the  qualified  electors  at  their 
township  elections,*'  on  which  the  President  was  required,  by 
proclamation,  to  announce  the  admission  of  the  State  into  the 
Union. 

The  judgment  in  this  case  was  rendered  by  the  territorial- 
court,  before  the  State  of  Iowa  had  been  admitted.    The  writ 
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of  error  from  that  court  was  directed  to  the  Supreme  Court  of 
the  Territory,  and  the  record  has  been  certified  in  obedience  to 
it  by  the  Supreme  Court  of  the  State,  where,  it  seems,  the 
records  of  the  territorial  Supreme  Court  are  deposited. 

As  this  proceeding  was  commenced  and  consummated  in  the 
territorial  courts,  over  which  this  court  can  properly  exercise  a 
revisory  jurisdiction,  the  District  Court  of  the  United  States 
would  have  been  a  more  appropriate  deposit  for  the  record. 
But,  under  the  circumstances,  this  is  not  considered  material 
to  a  revision  of  the  proceedings,  no  mandate  being  required  to 
give  effect  to  the  judgment  of  this  court. 

The  subject-matter  being  clearly  within  our  jurisdiction,  and 
having  possession  of  the  record,  we  see  no  objection  to  an  ex- 
amination of  the  case.  This  court  held  in  Gelston  v.  Hoyt,  3 
Wheat  246,  under  the  twenty-fifth  section  of  the  Judiciary  Act 
of  1789,  giving  appellate  jurisdiction  to  this  court  from  the  final 
judgment  of  the  highest  State  court,  "the  writ  of  error  may 
be  directed  to  any  court  in  which  the  record  and  judgment  on 
which  it  is  to  act  may  be  found,  and  if  the  record  has  been 
remitted  by  the  highest  court  and  to  another  court  of  the  State, 
it  may  be  brought  by  the  writ  of  error  from  that  court"  In 
principle,  that  case  is  analogous  to  the  one  under  consideration. 
If  the  record  contain  the  judgment  duly  certified,  over  which 
we  can  exercise  jurisdiction,  it  is  not  essential  that  it  should  be 
certified  by  the  court  rendering  the  judgment 

The  questions  in  the  case  arise  on  exceptions  taken  to  the 
rulings  of  the  court  at  the  trial. 

To  sustain  the  piaintifPs  title,  two  judgments  and  executions 
thereon,  with  the  sheriff's  return,  were  offered  in  evidence.  The 
first  in  behalf  of  Edward  Johnston  v.  "  The  Owners  of  Half- 
breed  Lands  lying  in  Lee  County,"  Iowa  Territorv,  for  twelve 
hundred  and  ninety  dollars,  at  August  term,  1839;  the  other 
in  behalf  of  David  Brigham  i;.  the  same  defendants,  for  the  sura 
of  eight  hundred  and  eighteen  dollars,  at  the  same  term.  Exe- 
cutions having  been  issued  on  these  iudgments,  the  sheriff  re- 
turned on  both  of  them  that  he  had  levied  "  on  the  Half-breed 
Sac  and  Fox  reservation  in  {jee  County,  Iowa  Territory,  com- 
monly called  the  Half-breed  tract";  and  had  advertised  and 
sold  the  same  for  the  sum  of  twenty-eight  hundred  and  eighty- 
four  dollars,  sixty-six  cents. 

In  pursuance  of  this  sale,  the  sheriff  made  to  Hugh  T.  Reid, 
the  purchaser,  a  deed  for  the  lands  levied  on,  containing  one 
hundred  and  nineteen  thousand  acres,  more  or  less. 

The  above  proceeding  took  place  under  a  law  of  the  terri- 
torial legislature  of  Iowa,  passed  the  25th  of  January,  1839.  By 
the  first  section  of  that  law,  *<  An  Act  for  the  partition  of  the 
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Half-breed  lands,  and  for  other  porpoaesi''  and  an  act  sapple- 
mentary  thereto,  were  repealed.  The  preamble  to  the  repealed 
act  expresses  its  object, — ^  Whereas  it  is  expedient,  in  order  to 
the  settlement  of  that  tract  of  land  lying  between  the  Missis- 
sippi and  Des  Moines  Rivers,  commonly  called  the  Half-breed 
lands,  which  was  reserved  for  the  Half-breeds  of  the  Sac  and 
Fox  tribes  of  Indians,  by  treatv  made  at  Washington  dty,. 
between  the  United  States  and  those  tribes,  on  the  4th  of 
August,  1824,  which  was  released  to  said  Half-breeds,  with 
power  to  convey  their  rights,  &a,  by  act  of  Congress,  approved 
the  30th  of  June,  1834,  that  the  validity  of  the  titlei^ef  the 
complainants  should  be  determined,  and  partition  of  said  lands 
among  those  having  claims  should  be  made,  en  a  sale  thereof 
for  the  benefiyt  of  such  valid  daimants." 

The  second  section  of  the  repealing  act  provided,  that  the 
several  commissioners  by  and  under  the  act  repealed,  who  were 
authorized  to  sit  and  take  testimony,  &c  under  said  act,  ^  may 
immediately,  or  as  soon  as  convenient,  commence  actions  b&* 
fore  the  District  Court  of  Lee  County,  for  their  several  accounts 
against  the  owners  of  the  said  <  Half-breed  hinds';  and  give 
eight  weeks'  notice  in  the  Iowa  Territorial  Gazette  to  said 
owners  of  such  lands ;  and  the  jud^e  of  said  District  Court, 
upon  the  trial  of  said  suits  before  it  at  its  next  term,  shsJl, 
it  said  accounts  are  deemed  correct,  order  judgment  for  the 
amount  and  costs  to  be  entered  up  against  said  owners,  and 
said  judgment  shall  be  a  lien  on  said  lands,"  &c 

The  third  section  declares,  «  The  words  'Owners  of  the  Half- 
breed  Lands  Ijring  in  Lee  County,'  shall  be  a  sufBcient  designa- 
tion and  specification  of  the  defendants  in  said  suits." 

By  the  firth  section  it  was  provided,  that  ^  the  trial  of  said 
suitH  shall  be  before  the  court,  and  not  a  jury ;  and  this  act 
shall  receive  a  liberal  construction,  such  as  will  carry  out  the 
spirit  and  intention  thereof." 

The  deed  from  the  sheriff  to  Reid,  and  also  the  judgment 
and  executions  on  which  it  was  founded,  having  been  given  in 
evidence,  though  objected  to  by  Webster,  he  ofTered  to  prove 
to  the  jury  that  the  judgments,  executions,  sheriff's  sale,  and 
sherifT's  deed  were  all  procured  by  fraud  of  the  plaintffT,  and 
others,  and  that  the  whole  title  of  the  plaintiff  was  founded 
upon  fraud  and  fiction ;  to  which  the  plaintiff  objected,  and  the 
court  refused  to  admit  the  evidence. 

The  defendant  then  offered  evidence  condubing  to  prove,  that 
Na-ma-tau-pas,  under  whom  he  claimed  the  land,  was  a  Half* 
breed  of  the  Sac  Indian?,  accompanied  by  a  deed  from  him  for 
the  premised  in  controversy,  to  John  Bond,  dated  the  3d  of 
Mari^h,  1837 ;  and  also  a  deed  from  Bond  to  Theophilus  Bui- 
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laid  for  the  same  land|  dated  the  20th  of  March  in  the  same 

J  ear ;  and  also  a  deed  from  BoUard  to  Webster  for  the  same 
ind,  dated  the  7th  of  April,  1838 ;  all  of  which  deeds  were 
duly  acknowledged ;  but  the  plaintiff  objected  to  said  deeds 
being  admitted  as  evidence,  and  the  cpurt  Sustained  the  objec- 
tion. 

The  defendant  then  offered  to  prove  that  he  entered  into  the 
poss^ession  of  the  premises,  which  were  improved,  and  that  he 
had  occupied  them  up  to  the  time  of  the  trial.  And  he  then 
offered  to  prove  by  parol  testimony,  that  no  service  had  ever 
been  made  upon  any  person  in  the  suits  in  which  the  judg- 
ments were  rendered,  under  which  the  sale  was  made ;  that 
no  notice  was  given  by  publication  of  the  institution  of  said 
suits ;  that  the  plaintiff  was  the  counsel  that  procured  said  judg- 
ments; that  said  judgments  were  rendered  upon  a  fictitious  de- 
mand, never  proved  before  the  auditor ;  that  Webster  and  the 
owners  of  the  Half-breed  tract  of  land,  or  some  of  them,  were 
prevented  from  appearing  and  defending  by  the  fraudulent 
representations  of  said  plaintiff ;  that  the  ^e  was  in  fact  never 
made  by  the  sheriff,  Taylor ;  that  his  returns  were  fraudulent 
and  false  ;  which  evidence,  being  objected  to,  was  overruled  by 
the  court 

Other  exceptions  were  taken,  but  it  is  deemed  unnecessary 
to  refer  to  them. 

This  was  an  extraordinary  procedure  from  its  commence- 
ment With  the  view. to  produce  a  settlement  of  the  large 
tract  of  land  owned  by  the  Half-breed  Indians  in  the  county 
of  Lee,  to  settle  the  iclaims  to  those  lahds,  partition  them 
amon^  the  claimants,  or  make  a  sale  thereof  for  the  benefit  of 
such  daimants,  the  act  of  the  16th  of  January,  1838,  contain- 
ing twenty-four  sections,  was  passed.  Thomas  S.  Wilson, 
David  Brighajm,  and  Edward  Johnston  were  appointed  com- 
missiotiers,  who  were  vested  with  certain  powers  to  carry  out 
the  objects  of  the  act,  and  who  were  to  receive  each  six  dol- 
lars per  day  for  their  services.  The  judgments  on  which  the 
land  was  sold  were  obtained  by  two  of  the  commissioners,  for 
services  rendered  under  the  above  act  To  satisfy  these  two 
claims,  the  entire  tract  of  tne  Half-breeds  was  sold,  containing 
119,000  acres. 

By  the  act  under  which  the  suits  were  instituted,  no  other 
designation  of  the  defendants  was  required  than  ''  Owners  of 
the  Half-breed  Lands  lying  in  Lee  County."  These  suits  were 
not  a  proceeding  in  rem  against  the  land,  but  were  tn  personam 
aje;ainst  the  owners  of  it  Whether  they  all  resided  within  the 
^nitory  or  not  does  not  appear,  nor  is  it  a  matter  of  any 
importance.-     No  person  is  required  to  answer  in  a  suit  on 
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whom  process  has  not  been  served,  or  whose  property  has  not 
been  attached.  In  this  case  there  was  no  personal  notice, 
nor  an  attachment  or  other  proceeding  against  the  land,  until 
after  the  judgments.  The  judgments,  therefore,  are  nullities, 
and  did  not  authorize  the  executions  on  which  the  land  was 
sold. 

By  the  seventh  article  of  the  amendments  of  the  Constitu- 
tion it  is  declared,  ^  In  suits  at  common  law,  where  the  value 
in  controversy  shall  exceed  twenty  dollars,  the  right  of  trial  by 
jury  shall  be  preserved."  The  organic  law  of  the  Territory  of 
Iowa,  by  express  provision  and  by  reference,  extended  the  laws 
of  the  United  States,  including  the  Ordinance  of  1787,  over  the 
Territory,  so  far  as  they  are  applicable. 

The  act  under  which  the  above  proceeding  was  had  prohib- 
ited the  trial  by  jury  in  matters  of  fact  on  which  the  'Suits  were 
founded.     In  this  respect  the  act  was  void. 

The  District  Court  erred  in  overruling  the  evidence  offered 
by  the  defendant,  to  prove  fraud  in  the  judgments,  executions, 
sheriflf's  sale,  and  sheriff's  deed. 

When  a  judgment  is  brought  collaterally  before  the  court  as 
evidence,  it  may.  be  shown  to  be  void  upon  its  face  by  a  want 
of  notice  to  the  person  against  whom  judgment  was  entered, 
or  for  fraud. 

The  District  Court  also  erred  in  overruling  the  evidence  of 
title  offered  by  the  defendant  The  deeds  upon  their  face  ap- 
peared to  have  been  duly  executed ;  and  there  was  no  sugges- 
tion that  they  did  not  relate  to  the  land  in  controversy.  If  no 
partition  hacl  been  made,  so  that  Na-ma-tau-pas  could  not  dve 
an  exclusive  title  to  the  land,  yetj  being  proved  to  be  a  Half- 
breed,  he  had  the  power  to  convey  at  least  his  interest  in  the 
land,  which  gave  a  right  of  possession  to  some  extentto  Web- 
ster. The  deeds  showed  that  he  was  not  a  trespasser,  and  had 
a  right  to  defend  his  possession.  The  extent  of  his  right  of 
possession  under  his  deed  it  is  not  necessary  now  to  deter- 
mine. 

There  was  also  error  in  the  District  Court,  in  overruling  the 
evidence  offered  by  the  defendant  to  show  that  no  notice  was 
given  by  publication,  as  the  act  requires.  If  jurisdiction  could 
be  exercised  under-the  act,  it  was  essential  to  show  that  all  its 
requisites  had  been  substantially  observed.  It  was  necessary 
for  the  plaintiff  to  prove  notice,  and  negative  proof  that  the 
notice  was  not  given,  under  such  circumstaiices,  could  not  be 
rejected. 

For  the  above  reasons,  the  judgment  of  the  Supreme  Court 
of  the  Territory,  affirming  the  judgment  of  the  District  Court, 
is  reversed. 
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Order. 
This  cause  came  on  to  be  beard  on  the  transcript  of  the 
record  from  the  Supreme  Coart  of  the  Territory,  now  State,  of 
Iowa,  and  was  argaed  by  counsel  On  consideration  whereof, 
it  is  now  here  ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  Supreme  Court  in  this  cause  be,  and  the 
same  is  hereby,  reversed,  with  costs,  and  that  a  statement  of 
this  decision  be  certified  to  the  Supreme  Court  of  Iowa. 


William  II.  Van  Buren,  Plaintiff  in  ersor,  v.  William  H. 
DioGEs,  UsB  OF  Joseph  LirsET. 

Where  a  eontractor  engeged  to  build  a  house  for  a  certain  f  am  of  monej,  and  the 
owner  of  the  house,  when  sued,  offered  to  prore  that  there  were  Tarioos  omisslona 
in  the  work  stipulated  to  be  done,  and  portions  of  the  work  were  done  in  a  defec- 
tive manner,  not  being  as  well  done  as  contracted  for,  and  filed  a  bill  of  particulan 
of  these  omisMions  and  defects  br  way  of  set-off,  this  eridence  was  admUsible. 

The  old  rule,  that,  where  a  party  shall  haTe  been  injured,  either  by  a  partial  flulus 
of  consideration  for  the  contract,  or  by  the  non-tulfilmont  of  the  contract,  or  bj 
breach  of  warranty,  he  must  be  driven  to  a  cross  action,  has  been  much  relaxed 
in  later  times.  'The  case  of  Withers  v,  Qreene  (9  Howard,  S13)  referred  to  and 
reaffirmed. 

Where  the  contract  prorided  that,  Jf  the  house  were  not  finished  by  a  certain  day, 
a  deduction  of  ten  per  cent,  from  the  price  should  be  made,  ana  the  defendant 
offisred  evidence  to  prove  that  this  foifeiture  was  intended  by  the  iMurtiee  aa 
liquidated  damages,  the  evidence  was  properly  rejected.  It  would  nave  been 
irregular  in  the  court  to  go  out  of  the  terms  of  the  contract.  Unless  the 
forfeiture  had  been  expressly  adopted  by  the  parties  as  the  measura  of  injury  or 
compensation,  it  would  have  been  irr^lar  to  receive  the  evidence  where  the 
inquiry  was  into  the  essential  justice  and  fairness  of  the  actt  of  the  parties. 

Where  the  defendant  offered  to  prove  (hat  certain  work  which  he,  tne  defendant; 
had  caused  to  be  done  by  a  thiitl  person,  was  usual  and  |>roper,  and  necessary  to 
the  completion  of  the  house,  this  evidence  was  properlv  rejected.  He  should  have 
proved  that  it  came  within  the  contract.  So,  also,  evidence  was  inadmissible  that 
the  defendant,  in  presence  of  the  plaintiff,  insisted  upon  its  being  within  the 
contract ;  for  this  would  have  been  making  the  defendant  the  judge  in  his  own 
case. 

Mere  acquiescence  by  the  contractor  in  the  defendant's  causing  certain  work  to  be 
done  by  a  third  person,  will  not  exclude  the  contractor  from  the  benefit  of  having 
father  time  allowed  to  finbh  the  house.  It  was  not  necessary  for  htm  to  make  a 
special  agreement  that  further  time  should  be  aUowed,  in  consequence  of  the 
delay  caiued  by  this  extra  worL 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Ck)urt  of  the  United  States,  sitting  for  the  County  of  Wash- 
ington, in  the  District  of  Columbia. 

On  the  7th  of  August,  1844,  William  H.  Digges  and 
William  H.  Van  Buren  entered  into  a  contract  in  the  city  of 
Washington,  as  follows :  — 

^  It  ia  hereby  agreed,  between  William  DiggeSi  of  the  city 
39  • 
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of  Washington,  carpenter,  of  the  one  part,  and  W.  H.  Van 
Bnren,  11.  D.,  o€  the  other  part,  as  follows : — 

^  Fiist  The  said  Williain  Digges  agrees  to  boOd,  or  canse 
to  be  built,  for  the  said  W.  IL  Van  Bnren,  a  house,  with 
oflice,  back  baildings,  woodhoase,  staUe,  and  privies,  in  the 
style  and  ct  the  materiab  set  forth  in  the  following  specifica- 
tions, and  represented  in  the  ac^nipanying  plan,  to  wit:  — 

(Then  followed  nameroos  specifications.) 

^  Second  That  the  said  W.  H.  Van  Boren  is  to  pay  to  said 
WiUiam  Digges  for  the  hoase  built  and  finished  as  above 
q^ecified,  the  sum  of  %  4,600  in  gold  or  silver  current  money 
of  the  United  States,  or  its  equivalent  in  bank-notes,  in  the 
following  manner ;  viz.  $  1,000  on  the  1st  day  of  September, 
1 1,000  on  the  Ist  of  October,  $  1,000  on  the  1st  of  Novem- 
ber, and  $  1,600  on  the  day  that  the  bouse  is  entirely  finished 
and  fit  \o  occupy ;  provided  that  it  shall  not  be  later  than  tl  e 
25th  of  December,  1844;  he,  WiUiam  Digges,  to  forfeit  ten  per 
cent  on  the  whole  amount  if  said  house  is  not  entirely  com- 
pleted and  fit  to  occupy  at  the  time  agreed  npon,  viz.  Decem- 
ber 25tb,  1844. 

^  If  there  should  be  any  matters  of  detail  or  finish,  or 
matters  not  specified  properly,  and  usually  attached  to  or 
necessary  to  the  completion  of  a  house  such  as  the  one  above 
specifiec^  such  things  are  to  be  considered  as  included  in  this 
agreement 

^  If  any  disagreement  should  occur  between  the  parties  in 
this  agreement  with  regard  to  matters  above  specined,  such 
disagreement  shall  be  settled  finally  and  without  appeeU,  by 
three  persons,  one  of  whom  to  be  selected  by  each  of  the 
parties,  and  the  third  chosen  by  the  persons  thus  selected,  and, 
if  necessary,  by  lot 

^  In  witness  whereof,  the  said  parties  have  hereunto  set 
their  hands  and  seals  this  7th  day  of  August,  in  the  year  of 
our  Liord  1844. 

<^  W.  H.  DiOGES, 

Wm.  H.  Van  Burbn. 

"  Signed  and  sealed  in  presence  of — 
Th.  Lawson, 
T.  P.  Andrews." 

Arf  additional  Agreement. 
**  The  undersigned  hereby  agree  to  the  alterations  of,  and 
additions  to,  the  above  contract  mentioned  below;  and  also 
that  this  additional  agreement  shall  in  no  respect  invalidate 
the  above  contract,  except  in  the  specifications  herein  con- 
tained, to  wit :  that  in  place  of  « the  attic  story  with  rooms,' 
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fcc,  as  specified  u\  the  aboiFa  contract,  W.  H.  IXgges  is  to 
build  a  third  story,  divided  and  finished  in  all  respects  like  the 
second  story,  as  specified  abovei  except  that  the  ceiling 
shall  have  nine  feet  pitch  in  the'deari  and  that  ihete  shall  be  a 
window  on  the  stairway  in  the  back  'Wall,  and  a  window  on 
the  gable  end  of  the  main  building. on  the  passage,  each  of 
the  same  size  as  the  other  windows  of  the  story,  and  all  to  be 
doable  hang ;  and  also  a  garret,  floored,  plastered,  and  divided 
as  agreed  apon,  with  the  necessary  stairways,  in  the  best  man* 
ner,  and  with  the  same  material  employed  in  the  second  story. 
The  passage  in  the  garret  to  have  a  semicircular  window, 
with  a  base  of  equal  width  with  the  windows  of  third  story^ 
and  made  to  slide  into  a  frame  in  the  wall,  and  each  garret 
room  to  have  a  window  on  the  east  gable,  except'^he  smaO 
room  on  the  passage,  which  is  to  be  fitted  up  as  a  doset,  with 
shelves  and  drawers,  as  specified  for  the  corresponding  room 
in  the  <  attic  story'  of  the  original  agreement 

^  And  also,  that  for  the  £ird  story  and^irrets  as  herein 
specified,  W.  H.  Van  Buren  is  to  pay  to  W.  H.  Digges  the 
sum  of  1 525,  when  they  shall  be  completed,  in  addition  to  all 
other  payments  already  provided  for.  <  Plteh  of  second  story 
to  be  reduced  to  eleven  feet  in  the  clear.' 

**  Signed  this  1st  day  of  September,  1844 

"  Wm.  H.  Van  Bubek, 
W.  H.  Dioo^s." 

On  the  26th  of  June,  1845,  Digges  filed  an  account  with 
the  derk  of  the  Circuit  Court,  under  the  act  of  Congress 
passed  on  the  2d  of  March,  1833  (4  Stat  at  Large,  659), 
entitled  ^An  Act  to  secure  to  mechanics  and  others  payment 
for  labor  done  anci  materials  furnished  in  the  erection  of  build- 
ings  in  the  District  of  Columbia";  and  claimed  the  lien  given 
by  that  act    The  account  was  as  follows :  — 

AccaufU. 
Dr.  WiUiam  H.  Van  Buren  to  William  H.  Digges.  — Dr. 

1845,  April  21. 
To  the  price  of  the  contract  ibr  building,  &c.,  on  lots 

11  and  12,  in  square  169,  ....  $  4,600.00 
To  the  addition  thereto,  and  alteration  in  the  plan 

thereof,  as  per  agreement  of  Ist  September,  1844,  .  525.00 
To  additional  extra  work  required  by  you  to  be  done 

on  said  building,  not  specified  in  said  contract,  or 

the  additional  agreement  aforesaid,  viz.:'- 
Paid  bricklayers  for  extra  work,  .        .        •        •        •     101.71 
Bemoving  fence,     .      ^.  •  >     *        •  7.00 


464  SUPREME   COURT. 

Van  Bnren  v.  Digges. 


Grading  the  yard,        ...               •        •        .  12.00 

Window  in  the  gable  end  of  main  house,       •        •  25.00 

Two  closets  in  the  ofEce, 14.00 

Two      do.     dining-room,       .        .        .        .        .  15.00 

Snow  breakers  on  the  roof, 6.00 

Cutting  three  holes  in  parlor  floor  for  furnace,         •  1.50 

Cutting  ^  window  in  gable  end,        .        •        •         .  2.50 
Fixing  sliding  d(5or  in  closet  between  dining-room 

and  kitchen, 20.00 

Shelf  connecting  cases  in  the  office,        •        •        .  6.50 

To  extra  additional  size  of  closet  in  office,          .         .  6.50 

To  two  course  brick  additional  height  of  third  story,  11.50 

To  plasterine;  the  additional  height,    ....  3.64 

To  extra  width  of  three  frames  back  of  the  house,  .  21.00 

$6,376.85 

On  the  31st  of  January,  1S46,  Digges  sued  out  a  scire  facias^ 
on  which  the  marshal  returned  made  known.  The  defendant 
then  put  in  a  plea  of  non-assumpsit,  and  the  case  went  on 
regularly  in  that  form,  no  declaration  having  ever  been  filedt 
but  it  was  agreed  that  a  declaration  should  he  considered  as  if 
embraced  by  the  record. 

In  April,  1847,  the  following  notice  of  set-off  was  filed:  — 

"  Wm.  H.  Digges  v.  W.  R  Van  Burbn.  —  Notice  of  Set-qff. 

^  Take  notice  that  the  above-named  defendant,  on  the  trial 
of  this  cause,  will  give  in  evidence,  and  insist,  that  the  above 
plaintiff,  before  and  at  the  trial  of  the  commencement  of  this 
suit,  was  and  still  is  indebted  to  the  said  defendant  in  the  sum 
of  seven  hundred  and  seven  dollars  for  divers  materials  and 
other  necessary  things  made,  done,  furnished,  used,  and  applied 
in  and  about  a  certain  building  that  the  plaintiff  had  under- 
taken and  contracted  to  build  for  the  defendant,  at  the  county 
of  Washington,  in  the  District  of  Columbia,  and  which  said 
materials  and  things  were  so  used,  applied,  done,  and  finished 
on  account  of,  and  in  behalf  of,  at  the  special  instance  and 
request  of,  the  plaintiff;  and  also  in  the  sum  of  seven  hundred 
and  seven  dollars  for  money  by  the  defendant  before  that  time 
paid,  laid  out,  and  expended  for  the  plaintiff  by  the  defendant, 
on  account  of  and  on  the  behalf  of  the  said  plaintiff,  under  his 
contract  as  aforesaid,  and  by  his  special  instance  and  request; 
and  that  the  said  defendant  will  set  off  and  allow  to  the  said 
plaintiff  on  the  said  trial  so  much  of  the  said  several  sums  of 
seven  hundred  and  seven  dollars,  so  due  and  owing  from  the 
said  plaintiff  to  the  said  defendant,  against  any  demand  of  the 
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said  plaintifT,  to  be  proved  on  the  said  trial,  as  will  be  sufHctent 
to  satisfy  and  discharge  such  demand,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided. 

"  Dated  this         day  of  April,  1847. 

"  H.  May,  Defendant's  Attorney. 

"  To  Wm.  H.  Dioges,  Present" 

<*  Memo.—  A  particular  account  of  the  above  set-off  is  hereto 
annexed.  H.  May,  Defendants  Attorney. 

Wm,  H.  Digges  to  W.  H.  Van  Buren^  Dr.y  to  amounts  paid. 

1844. 
Nov.  5.   Charles  E.  Craig,  for  painting  and  pencilling 

front  of  house,         .        .        .        .        .     1 40.00 
Dea  23.   R.  J.  &  W.  Brown  for  cornicing  parlors  and 

vestibule,  and  centre-pieces  with  hooks,  &c.       75.90 
Do.,  for  plastering  house,         .        .        •  30.00 

P.  L.  Coltman,  for  paving,  &c.,   .        .        .  109.85 

Thomas  Curies,  for  bricks  and  digging,  &c.,  40.00 

R.  O.  Knowles,  for  fencing  walls,  &c.,     .  44.55 

Thos.  Curtes,  for  digging  and  curbing,  &c.,  26.26 

Lewis  H.  Schneider,  for  hanging  bells,  &c.,  67.63 

Thos.  Curtes,  for  screws,  gravel,  bricks,  Aca,  22.21 

F.  H.  Darnell,  for  painting,          .        ..        .  15.00 
S.  W.  Wheeler,  for  shelves  and  repaurs  and 

jobbing, 13^ 

3.   F.  &  A.  Schneider,  for  kitchen  crane,  rings 

to  manger,        .        .        .        .        .        .  4.87 

Do.,  for  4  night  latches  and  putting  on  same,  5.50 
Taylor,  for  paving,  repairing  gat«-piers,  and 

pointinfi;  walls, 28.17 

Hughes,  lor  sodding  and  work  about  yard,  41.50 

Horvey  Emmert^  to  repairs  to  spouting,      .  13.87 

C.  L.  Coltman,  for  pavin^j  btable-yard,     .  57.98 
R.  O.  Knowles,  for  closets  in  chambers,  and 

repairs, 58.75 

Sept.        BessY,  for  steps,  &c.,        .        .        •        •  24.00 
Sundry  amounts  paid  for  repairs  and  jobbing,  3v:^.75 
To  amount  paid  for  rent  oi  house  occupied  by  defend- 
ant from  25  Dec,  1844,  to  16  April,  1845,   .         .  155.16 

In  March,  1847,  the  cause  came  on  for  trial,  when  the  jury, 
under  the  instructions  given  by  the  court,  found  a  verdict  for  the 
plaintiff  for  ^  1,223.21,  with  interest  from  the  21st  of  August, 
1845,  and  costs. 

The  bills  of  exception  were  as  follows :  — 


Dea  24. 

1845. 

Jan. 

4. 

Feb. 

5. 

u 

Mar.  10. 

u 

27. 

Apr. 

3. 

tc 

30. 

May 

2. 

u 

3. 

u 

9. 

u 

10. 

ti 

12. 

ii 

27. 

July 

2. 

u 

2. 

SCPKEMB  COVST. 

Tm  B«t«»  a.  »i 


:cflkei 

,«  fewon  'copied  B  pp.451-40^  i 
^  temis^f  to  prove  that  he  had  ( 
fas;  aad  had  daiwRd  it 
vTod  it  VTi^ri9tsS  coyecDs 
to  prcxTf,  br  eocpefee 
tibe  nad  vYvk,  mad  dzhag  tbe  [     _ 
to  dae  raficaer^  of  razkmi  parti  of  the  \ 
wha  tbe  eoctncs,  mad  kad 
tbe  ptskirj^xK,  aad  taai  tixre 

itipc^%::ed  to  be  dcoe,  and  Tarioos  portx»9  of  tbe  ^ 
tnbded  for  anne  dooe  in  a  defective  aad  iafcrior  maaBcr,  aad 
not  as  aneS  ai  cootracted  for  br  the  pSaimi^  aai  tkat  aooK  of 
tbewt  defects  wcia  not  aod  cocid  aoc  be  duuifuul  bj  the  d»- 
feodant  audi  after  the  defeadut  had  entered  iato  the  poHca* 
moB  aad  ose  of  tbe  boose;  aod  the  defeadaai  <iflmd  to  nore, 
br  vaj  of  set-o^  and  baring  filed  a  bill  of  paiticiibfB  of  said 
aiieged  <miis»oos  and  defects,  and  grrea  doe  aotioe  thereof  ts 
the  pfauntifi^  and  q[  his  puipuse  in  ledactioa  of  the  ec  jtiad 
priee  of  the  whole  wofk  sued  far  bj  the  pbiatii^  the  Tsfaie 
of  sskl  omiasioosy  and  tbe  difliereoee  ta  Tafaie  btiweea  the 
aetoal  work  defectirdj^  executed  aad  that  ooatracted  far ;  to 
wUefa  erideoce  so  oflered,  or  aay  of  it,  the  pUatiff  objected 
aa  insdmisBibfe  under  tbe  issue;  aad  die  eoort,  oo  the  obje^ 
tioa  of  the  plaintiff  so  taken,  reliaBed  to  admit  aay  cl  said  en- 
deaoe  far  said  purpose ;  to  wbicfa  refosal  the  defeadaat  ezoeptii 
and  tenders  to  the  ooort  this  his  bill  of  czeeptioas,  whieb  is 
tfaecenpoa  signed  and  sealed,  this  14th  dayof  April,  1847. 

■W.CiAMoa, 
Jamss  a  Hoi 


Defemiamtt  Smmi  Exceptiom, 
*  In  addition  to  tbe  erideoce  contained  in  *he  aforegoing 
biDs  of  exception  on  tbe  part  of  defendant,  and  which  are 
made  a  part  hereor,  the  defendant,  far  the  purpose  of  inform* 
ing  tbe  court  as  to  tbe  rdation  and  sitoation  of  the  said  de- 
fendaot  in  regard  to  the  said  boose,  and  tbe  plan  and  boikiina 
tfaereor,  and  tbe  ^aid  plaintifi^  at  the  time  of  tbe  execotioD  cf 
tbe  contract  aforesaid,  and  the  drcnmstances  sarronnding  tlie 
paitie^^  and  leading  and  indocing  to  tb6  said  obntract,  offered 
erideiK-e  by  T.  P.  Andrews,  a  competent  witnesSi  and  who 
was  present  at  the  execotion  of  sakl  ccmtracti  and  signed  the 
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same  as  a  witness,  tending  to  prove  that  the  said  defendant  in- 
tended to  reside  in  the  said  house  with  'his  family  as  their  per- 
manent home;  that  the  site  of  the  same  was* selected  by 
bini  on  account  of  its  great  convenience  to  be  a  place  of  busi- 
ness; that^he  plan  thereof  was,  in  many  respects,  peculiar,  and 
according  to  his  own  plan,  and  intended  for  his  own  conven- 
ience and  professional  habits ;  and  that  the  amount  of  ten  per 
cent  on  the  contract  price,  stipulated  by  the  contract  aforesaid 
to  be  forfeited  if  the  said  house  was  not  entirely  finished  and 
fit  to  occupy,  f»^  therein  provided,  on  the  25th  of  December, 
1844,  was  intended  by  the  said  pirties,  at  the  time  of  entering 
into  said  contract,  as  and  for  the  liquidated  damages  that 
would  result  and  ^  drlv  belong  to  the  said  defendant  by  reason 
of  said  failure  to  finish  the  said  hous^  on  the  25th  of  December, 
1844;  to  which  said  offered  evidence,  and  every  part  thereof, 
the  plaintiff  objected,  and  the  court  refused  to  hear  the  same ; 
to  which  refusal  of  the  court  the  defendant,  by  his  counsel,  ex- 
cepts, and  prays  the  court  to  sign,  seal,  and  enroll  this  bis  bill 
of  exception,  which  is  accordingly  done,  this  15tb  day  of  April, 
1847.  W.  Cranch, 

Jamrs  S.  Morsbll, 
James  Dunlop.^ 

DefendanPs  TlUrd  Exception. 

<^  Upon  the  further  trial  of  this  cause,  and  in  addition  to  the 
evidence  contained  in  the  aforegoing  bills  of  exceptions,  the 
plaintiff  having  given  evidence  tending  to  show  that  the  said 
defendant,  while  the  said  bouse  was  being  built,  made  a  con- 
tract for  an  alteration  in  the  style  and  finish  of  the  pla^stering 
of  the  said  house,  which  contract  was  made  with  a  third  per- 
son, and  not  with  the  plaintiff,  and  thereby  the  exeqution  of 
the  work  on  the  said  building  was  delayed  beyond  the  said 
25th  of  December,  1844 ;  the  defendant  offered  evidence  tend- 
ing to  prove  that  the  said  plastering,  and  the  style  and  finish 
thereof,  was  usual  and  proper  and  necessary  to  the  completion 
of  the  said  house ;  and  further  offered  to  prove,  that  at  the 
time  of  the  execution  of  the  said  plastering  the  defendant,  in 
the  presence  of  the  plaintiff,  insisted  on  and  required  him  to 
execute  the  same  as  a  part  of  his  contract,  and  that  he  refused 
so  to  do.  To  the  admissibility  of  which  said  offered -evidence, 
and  every  part  of  it,  the  plaintiff  objected,  and  the  court  re- 
fused to  permit  the  same  or  any  part  thereof  to  go  to  the  jury; 
to  which  refusal  the  defendant  excepts,  and  prays  the  court  to 
aign,  seal,  and  enroll  this  his  exception,  which  is  accordingly 
done,  this  15th  day  of  April,  18i7.  W.  Cranch, 

Jas;  8.  MORSBLL.'' 
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DefemlanCs  Fourth  Exception. 

"  On  the  further  trial  of  this  cause,  and  after  the  evidence 
contained  in  the  foregoing  bills  of  exceptions,  and  which  are 
made  a  part  hereof,  the  defendant  offered  evidence  tending  to 
prove  that  he  had  paid,  laid  oat,  and  expended  variouA  sums 
of  money  to  various  persons  other  than  the  plaintiff,  for  and 
on  account  of  the  omissions  and  deficiencies  in  the  work  and 
materials  done  and  furnished  by  the  plaintiff,  and  omitted  to 
be  done  and  furnished  by  him  under  his  said  contract ;  and  of- 
fered to  prove,'  in  connection  therewith,  yiat  such  omis»ions 
and  deficiencies  were  in  and  about  the  work  and  materials  fur- 
nished and  done  by  the  plaintiff  under  his  said  contract;  but 
the  said  plaintiff  objected  to  the  admissibility  of  the  said  of- 
fered evidence,  and  every  part  thereof,  and  the  court  refused  to 
allow  the  same,  or  any  part  thereof,  to  go  to  the  jury ;  to  which 
refusal  of  the  court  the  defendant  excepts,  and  prays  the  court 
to  sign,  seal,  and  enroll  this  his  exception,  which  is  accordingly 
done,  this  15th  day  of  April,  1847. 

W.  Cranch, 
Jas.  S.  Morsell/' 

Defendants  Fifth  Exception. 

*•  Upon  the  further  trial  of  this  cause,,  the  plaintiff  having 
given  evidence  in  addition  to  that  contained  in  the  aforegoing 
bills  of  exceptions,  and  which  are  made  a  part  hereof,  tending 
to  prove  that  he  had,  at  the  request  of  defendant,  in  addition 
to  the  work  and  labor  and  nxaterials  provided  for  in  the  Said 
contract,  done  and  performed  certain  extra  work,  and  furnished 
extra  materials  on  and  about  the  said  house  ^nd  premises,  and 
for  which  he  claimed  extra  compensation  and  damages  over 
and  above  the  amount  specified  in  the  said  contract,  and  the 
defendant,  having  offered  evidence  tending  to  prove  that  he  did 
not  consent  to  any  extension  of  the  time  for  completing  the 
said  house  as  provided  by  the  said  contract^  prayed  the  court 
to  instruct  the  jury,  that  if,  from  the  whole  evidence  aforesaid, 
the  jury  shall  believe  that  any  extra  work  ordered  or  sanctioned 
by  defendant  beyond  that  provided  for  by  the  written  agree- 
ments did  not  entitle  the  plaintiff  to  any  extension  of  time  in 
the  completion  of  said  work,  unless  the  jury  shall  find  that  at 
the  time  of  agreeing  for  said  work  it  was  distinctly  understood 
that  extra  time  should  be  allowed  in  consequence,  and  then 
only  to  the  extent  of  the  time  actually  agreed  upon,  or  in'  the 
absence  of  any  agreement  for  a  precise  time,  to  such  extent  as 
was  reasonably  necessary  for  such  extra  work;  which  instruc- 
tion the  court  gives,  and  on  the  prayer  of  the  plaintiff  adds 
thereto:  But  the  court  further  instructs  the  jury,  that  the  de- 
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fendant  is  liot  entitled  to  set  off  in  this  action  the  sum  of  ten 
per  cent  on  the  amount  of  the  contract  mentioned  in  the  pro- 
viso in  the  said  contract,  por  any  damages  which  may  have 
resulted  to  the  defendant  by  any  delay  on  the  part  of  the 
plaintiff  in  completing  the  said  house,  and  delivering  the  same 
to  the  defendant  oil  the  said  25th.  of  December,  1844.  To 
which  modification  of  the  court  and  instruction  on  the  part  of 
the  plaintiff,  as  above  granted,  the  defendant  excepts,  and  prays 
the. court  to  sign,  seal,  and  enroll  this  his  bill  of  exceptions, 
which  is  accordingly  done,  this  15th  day  of  April,  1847. 

W.  Cranch, 
Jas.  Dunlop." 

Defendants  Sixth  Exception. 

"  And  the  said  plaintiff,  having  further  given  evidence  tend- 
ing to  show  that,  after  the  plastering  of  the  said  house  had 
been  begun,  the  defendant  entered  into  a  contract  with  the 
plasterer  to  make  cornice  and  centre-pieces  for  the  parlors  and 
passage,  that  a  delay  in  the  work  for  a  week  was  occasioned 
by  the  negotiation  leading  to  the  said  agreement,  and  a  further 
delay  of  two  weeks  was  occasioned  by  the  work  required  on 
the  said  additional  plastering,  and  part  of  the  same  being  frozen 
insomuch  that  the  said  plasterer  did  not  and  could  not  finish 
the  said  work  until  some  days  after  the  said  25th  of  December, 
1844,  and  much  of  the  carpenters'  work  and  the  painters'  was 
thereby  postponed  and  delayed  until  after  the  said  day ;  the 
said  defendant  then  gave  evidence  to  show  that  the  plaintiff 
knew  of  the  said  agreement  for  the  said  additional  plastering, 
and  did  not  object  thereto. 

"  And  thereupon  the  defendant  prayed  the  court  to  instruct 
the  jury :  If  the  jury  shall  find,  from  the  evidence,  that  any  de- 
lay was  caused  in  completing  the  work  in  consequenc^e  of  the 
extra  plastering  in  the  parlors  and  passage,  done  under  the  dis- 
tinct contract  between  the  defendant  and  Messrs.  Brown,  given 
in  evidence,  and  they  shall  further  find  that  said  extra  plaster- 
ing was  so  done  witli  the  full  knowledge  and  sanction  of  the 
plaintiff,  and  without  aiiv  understanding  between  him  and  the 
defendant  at  the  time,  that  in  consequence  thereof  a  further 
time  should  be  allowed  for  completing  the  building,  then  the 
plaintiff  is  not  entitled  to  any  further  time  for  completing  the 
building  because  of  such  work  and  the  delay  attending  the 
same. 

"  That  the  forfeiture  of  ten  per  cent  in  the  contract  price  of 
the  work  for  a  failure  to  complete  the  same  by  the  25th  of  De- 
cember, as  stipulated  in  the  written^  contract  given  in  evidencci 
is  to  be  held  as  the  liquidated  unount  of  damage  for  the  failure 
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to  complete  the  work  in  that  time,  and  the  defendant  is  enti- 
tied  to  a  deduction  of  the  foil  amount  thereof  from  the  specified 
price  of  the  work,  unless  the  jury  shall  find  that  the  failure  to 
complete  the  same  by  said  date  proceeded  wholly  from  the 
acts  or  default  of  the  defendant,  so  that,  independently  of  such 
acts  or  default,  he  would  have  so  completed  it  within  said 
time. 

M  Which  instructions,  and  each  of  them,  the  court  refused  to 
give ;  to  which  refusal  of  the  court  the  defendant  excepts,  and 
prays  the  court  to  sign  and  seal  this  his  bill  of  exceptions ; 
which  is  done  accordingly,  this  15th  of  April,  1847. 

W.  Cranch, 
Jambs  S.  Morsell, 
Jameq  Dunlop." 

Defendants  Seventh  Exception. 

^<  If  the  jury  shall  find,  from  the  evidence  aforesaid,  that  the 
plaintiff  contracted  with  the  defendant,  in  writing,  to  build, 
complete,  and  deliver  the  said  house  to  him  on  or  before  the 
25th  of  December,  1844,  and  that  the  plaintiff  failed  so  to  do, 
and  shall  further  find  that  the  time  for  said  completion  and 
delivery  was  not  extended  beyond  the  said  25th  ot  December, 
1844,  by  the  agreement  of  the  said  plaintiff  and  defendant,  or 
by  the  act  of  the  defendant,  then  the  plaintiff  is  not  entitled  to 
recover  in  this  action. 

^'  Which  the  court  refused  to  give ;  to  which  refusal  the  de- 
fendant prays  leave  to  except,  and  that  th^  court  will  sign  and 
seal  this  his  bill  of  exceptions ;  which  is  accordingly  done,  this 
15th  of  April,  1847.  W.  Cranch, 

James  S.  Morsell." 

Defendant's  Eighth  Exception. 

^  If  the  jury  find,  from  the  evidence  aforesaid,  that  the  plain- 
tiff contracted,  by  the  contract  of  the  day  of  afore- 
said, and  the  additional  agreement  thereto  of  the  day  as 
aforesaid,  to  build,  complete,  and  deliver  to  the  defendant  the 
said  house  oh  or  before  the  25th  of  December,  1844,  and  that 
the  plaintiff  failed  so  to  do,  then  the  defendant  is  entitled  to 
claim  ten  per  cent  as  a  deduction  on  the  whole  amount  of  the 
contract  price  from  the  claim  of  the  plaintiff;  provided  the  jury 
shall  find,  from  the  evidence,  that  the  plaintiff  could  reaponably 
have  so  completed  and  delivered  the  said  house  on  the  25th  of 
December  aforesaid,  and  notwithstanding  the  jury  may  further 
find  that  the  building  and  completion  thereof  were  delayed  by 
the  act  of  the  defendant. 

^  Which  instruction  the  court  refused  to  give ;  to  which  re- 
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fnsal  the  defendant  excepts,  and  this  his  bill  of  exceptions  is 
signed,  sealed,  and  ordered  to  be  enrolled,  this  15th  of  April. 
1&7.  W.  Cranch, 

James  S.  Morsell, 
Jabces  Dunlop.** 

.Defendants  Ninth  Exception. 

"  If  the  jury  find,  from  the  evidence,  that  the  plaintiff  con- 
tracted with  the  defendstnt  to  build,  complete,  and  deliver  to 
him  the  said  house  on  the  25th  of  December,  1844,  and  failed 
so  to  do,  then  the  defendant  is  entitled  to  claim  ten  per  cent  on 
the  amount  ot  the  whole  price  of  the  contract,  as  a  deduction 
from  the  plaintiff's  claim. 

«  If  the  juiy  shall  find,  from  the  evidence,  that  the  plaintiff 
contracted  with  the  defendant,  in  writing,  to  build,  complete, 
finish,  and  deliver  to  him  the  said  house  on  or  before  the  muci 
25th  of  December,  1844,  and  shall  further  find  that  the  said 
plaintiff  failed  so  to  do,  and  that  the  time  for'  said  completion 
and  delivery:  was  not  extended  by  agreement  of  the  parties  be- 
yond the  said  25th  of  December,  1^4,  then  the  plaintiff  is  not 
entitled  to  recover  in  this  action: 

"  Which  instruction  the  court  refused  to  give.  Whereupon 
the  defendant,  by  his  counsel,  excepted  to  said  refusal,  and 
prayed  the  court  here  to  sign  and  seal  this  his  bill  of  excep* 
tions ;  which  is  accordingly  done,  this  15th  of  April,  1847. 

W.  Cranch, 
James  S.  Morsbll^ 
Jambs  Dunlop.'' 

Upon  these  exceptions,  the  case  came  up  to  this  court 

It  was  argued  by  Mr.  May^  for  the  plaintiff  in  error,  and  Mr. 
Bradley^  for  the  defendant  in  error. 

Mr.  May  J  for  the  plaintiff  in^  error,  contended  that  the  Circuit 
Court  had  erred. 

The  principle  asserted  in  the  first,  fourth,  and  fifth  excep- 
tions is  understood  to  be, — • 

That  in  an  action  to  recover  the  stipulated  price  on  a  special 
contract  (to  build «  house,  where  the  house,  when  built,  has 
been  accepted),  evidence  cannot  be  offered  to  show  a. partial 
failure  to  perform  the  same,  according  to  its  terms.  Neither 
can  money  paid  to  a  stranger  to  complete  the  same  or  on'  ac- 
count of  said  failure,  nor  any  evidence  of  damages-  suffered  by 
reason  of  such  failure,  be  ottered  to  reduce  the  said  price,  even 
though  the  same  be  specially  pleaded,  or  notice  bv  way  of  set* 
aSf  witii  a  particular  aceount  thereof,  be  filed  in  the  case. 
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Against  this  principle  the  followinc  authorities  will  be  relied 
on.  Act  of  Assembly  of  Maryland  of  1785,  ch.  46,  §  7 ;  Evans's 
Maryland  Practice,  153 ;  2  Evans's  Harris,  37  ;  2  Greenleaf 's 
Eviaence,  §  136,  and  cases  there  cited  ;  Basten  v.  Butter,  7  East, 
482 ;  Pbulton  v.  Lattimore,  9  Barn.  &  Cress.  263  ;  Runyan  v. 
Nichols,  11  Johns.  547 ;  Withers  v.  Greene,  9  Howard,  213. 

The  second  exception  denies  that  it  is  the  duty  of  the  court  to 
bear  evidence  to  aid  its  exposition  of  a  doubtful  intention  ap- 
pealing in  a  written  instrument,  so  as  to  give  it  eflect  accord- 
ing to  the  real  intentions  of  the  parties. 

Against  this  will  be  cited,  1  Greenleaf 's  Evidence,  §  277 ; 
Gray  v.  Harper,  1  Story,  674;  Smith  v.  Bell,  6  Peters,  75; 
Bradley  v.  Steamboat  Co.,  13  Peters,  99. 

The  fifth  and  eighth  exceptions  tledare  that  the  sum  of  ten 
per  cent,  as  agreed  by  the  ^d  contract  to  be  forfeit,  in  case 
the  .said  house  was  not  completed  and  delivered  by  the  25th  of 
December,  1844,  was  intended  by  the  parties  as  "  a  penalty," 
and  not  as  <^  liquidated  damages,"  and  could  not  be  set  off  or 
discounted  against  the  plaintiff's  claim. 

Against  this  will  be  cited,  2  Pothier  on  Obligations,  by 
Evan?,  note  No.  12,  pp.  85-98;  Davies  v.  Penton,  6  Barn.  & 
Cress.  2:24  ;  Lindsay  v.  Anesley,  6  Iredell,  189 ;  Fletcher  v. 
Dyche,  2  Term  Rep.  32 ;  Huband  v.  Grattan,  1  Alcock  &  Na- 
pier, 394 ;  Crisdee  v.  Bolton,  3  Carr.  &  Payae,  240 ;  Leighton 
v:  Wales,  3  Meeson  &  Welsby,  545 ;  Nobles  v.  Bates,  7  Coweoi 
309 ;  Dakin  v.  Williams,  17  Wendell,  454 ;  Allen  v.  Brazier, 
2  Bailey,  (S.  C.)  295 ;  Brewster  v.  Edgarly,  13  N.  Hamp.  277; 
Mead  v.  Wheeler,  Ibid.  354. 

Mr.  Bradley^  for  the  defendant  in  error,  referred  to  the  fol- 
lowing authorities :  — 

On  the  first  point,  12  Wheaton,  183, 189, 193. 

Second  point,  13  Peters,  99. 

Third  point,  7  Wheaton,  13, 16, 17, 18. 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court 
The  defendant  in  error,  in  a  form  of  proceeding  practised  in 
the  court  of  Washington,  instituted  a  suit  in  the  nature  of  an 
action  of  assumpsit  against  the  plaintiff,  upon  a  contract  in 
writing  for  building  a  house.  The  contract  between  these 
parties,  which  is  drawn  out  in  much  minuteness  of  detail,  it  is 
not  deemed  necessary  to  set  forth  here  in  eztenso  in  order  to  a 
correct  understanding  of  the  questions  of  law  raised  upon  this 
record.  Enough  for  that  purpose  will  be  shown  in  the  follow- 
ing extracts  from  the  agreement  above  mentioned. 

After  giving  the  dimensions  of  the  house  to  be  built,  the  con- 
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tract  proceeds  with  these  stipulations  concerning  the  work  to 
be  done,  and  the  compensation  to  be  paid  therefor :  — 

<<  House  to  be  built  of  two  stories,  with  attic  chambers  above, 
of  first-rate  materials  throughout,  including  office  and  back 
buildings,  and  in  the  best  and  most  modern  style  of  workman- 
ship, and  to  be  entirely  finished  and  fit  for  occupation  on  or 
before  the  15th  of  December,  1844. 

*'  For  the  brick- work  throughout,  the  best  bard-burned  red 
brick  are  to  be  employed,  with  sharp  river  sand  and  best  lime. 
For  the  flooring  throughout,  the  best  quality  narrow  North 
Carolina  yellow  heart  pme,  tongued,  grooved,  and  secret  nailed. 
Roofs  to  be  slated  in  the  best  manner.  Spouting  to  be  thor- 
oughly arranged,  in  the  least  conspicuous  manner,  so  as  to 
carry  off  all  the  water  that  falls  on  the  roofs  of  the  main  build- 
ing, office,  and  back  buildings.  Door  and  window  frames  and 
doors  to  be  of  perfectly  seasoned  material,  warranted  not  to 
shrink." 

After  a  long  detail,  having  reference  rather  to  an  enumera- 
tion  than  to  the  quality  of  the  several  thin^  to  be  done  in 
completing  the  house  and  offices,  the  agreement  concludes  in 
these  words :  — "  That  the  said  William  H.  Van  Bureil  is  to 
pay  to  the  said  William  Digges  for  the  house  built  and  finished 
as  above  specified,  the  sum  of  $4,600  in  ffojdor  silver  current 
money  of  the  United  Sjtates,  or  its  equivalent  in  bank-notes,  in 
the' following  manner ;  viz.  $  1^000  on  the  1st  day  of  Septem- 
ber ;  9 1000  on  the  1st  day  of  October;  $  1,000  on  the  1st  day 
of  November ;  and  $  1,600  on  the  day 'that  the  house  is  entire- 
ly finished  and  fit  to  occupy,  provided  that  it  shall  not  be  later 
than  the  20th  day  of  December,  1844 ;  he,  the  said  William 
Pigg^  to  forfeit  ten  per  cent  on  the  whole  amount,  if  the  said 
house  is  not  entirely  completed  and  fit  to  occupy  at  the  time 
agreed  upon,  viz.  December  25th,  1844." 

Subsequently,  viz.  on  the  1st  day  of  September,  1844,  the 
above  agreem'^nt  was  altered  by  the  parties  in  the  following 
particulars,  vi^  ^  that  in  place  of  the  attic  story  with  rooms,  as 
specified  in  the  above  contract,  William  H.  Digges  is  to  build 
a  third  8t5>ry,  divided  and  finished  in  all  respects  like  the  second 
story" ;  and  after  reciting  some  directions  with  respect  to  divis- 
ions and  arrangements  in  this  third  story,  the  new  agreement 
provides  for  the  <<  finishing  of  a  garret ;  to  be  floored,  plastered, 
and  divided  as  agreed  upon,  with  the  necessary  stairways,  in 
the  best  manner  and  with  the  same  materials  employed  in  the 
second  story." 

For  the  work  to  be  performed  under  this  new  agreement, 
when  it  should  be  completed,  the  plaintiff  in  error  was  to  pay 
the  additional  sum  of  $  525 :  but  no  stipulation  ieippears  there- 
40* 
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in  as  to  the  time  within  which  this  additional  work  was  to  be 
completed. 

The  plaintiff  in  error,  the  defendant  below,  pleaded  the  gen- 
eral issue  {nan  assumpsit)^  filed  a  bill  of  particulars  amountinff 
to  the  sum  of  $  707,  for  moneys  paid,  expenses  incurred,  and 
damage  sustained,  by  reason  of  the  non-performance  bv  the 
plaintiff  of  his  agreement;  and  filed  also  with  thb  bill  of  par- 
ticulars a  notice  in  writing,  in  which  the  amount  of  that  bill 
was  claimed  in  diminution  of  the  plaintiff's  demand.  Upon 
the  isstfe  joined,  the  jury  rendered  a  verdict  for  the  plaintifi,  for 
the  sum  of  $  1,223.21,  with  interest  from  the  21st  day  of  Au- 
gust) 1645,  till  payment,  and  for  this  sum,  with  the  costs  of  suiti 
tiie  court  gave  jnd^ent  against  the  defendant  below. 

At  the  trial  of  this  cause,  there  were  nine  separate  prayers  to 
the  court,  and  nine  bills  of  exceptions  sealed  to  the  rulings  of 
the  court  upon  the  prayers  thus  presented  to  them.  Some  of 
these  exceptions  it  wul  be  unnecessary  particularly  to  discnssi 
as  they  are  clearly  embraced,  if  not  within  the  terms,  certainly 
within  the  meamne,  of  others  which  were  taken.  We  wifi 
therefore  examine  those  exceptions  only  which  are  regarded  aa 
propounding  in  themselves  some  distinct  and  separate  legal 
principle. 

The  first  exception  by  the  defendant  below,  the  plaintiff  in 
error  here,  is  as  follows :  — 

<^  The  plaintiff,  in  support.of  the  issue  joined  upon  the  plea  of 
nan  (usumpsii^  producea  and  proved  written  contracts  between 
the  parties,  as  follows  (copied  in  pages  461-463),  and  further 
offered  evidence  tending  to  prove  that  .he  had  executed  the 
work  therein  stipulated  for,  and  had  delivered  it  to  the  defend* 
ant,  who  received  it  without  objection.  And  thereiapon  the 
defendant  offered  to  prove,  by  competent  witnesses,  that,  before 
receiving  said  work,  and  during  the  progress  thereof,  he  had 
objectea  to  the  sufliciency  of  various  parts  of  the  same  as  a 
compliance  with  the  contract,  and  had  communicated  said  ob- 
jections to  the  plaintiff  and  that  there  were  various  omissions 
of  work  stipulated  to  be  done,  and  various  7K>rtions  of  the  work 
contracted  for  were  done  in  a  defective  and  inferior  manneri 
and  not  as  well  as  contracted  for  by  the  plaintiff,  and  that 
some  of  these  defects  were  not  and  could  not  be  discovered  by 
the  defendant,  until  after  the  defendant  had  entered  into  the 
possession  and  use  of  the  house ;  and  the  d^endant  offered  to 
prove,  by  way  of  setrofi^  and  having  filed  a  bill  of  particmlars  of 
said  alleged  omissions  and  defects,  and  given  due  notice  there* 
of  to  the  plaintiff  and  of  his  purpose  in  reduction  of.  the  con* 
tract  price  of  the  whole  work  sued  for  by  the  said  plainti^  the 
value  of  said  omissions,  and  the  di£krenoe  in  varae  betWeeQ 
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the  actnal  work  defectively  execated,  and  that  contracted  for ; 
to  which  evidence  so  offered,  or  any  of  it,  the  plaintiff  objected} 
as  inadmissible  under  the  issue,  and  -the  court,  on  the  objection 
so  taken,  refused  to  admit  any  of  said  evidence  for  said  pur- 
pose." 

The  decision  of  the  Circuit  Court,  rejecting  the  evidence 
described  and  tendered  for  the  purposes  set  forth  in  this  e^cep- 
tion,  cannot  be  sustained  upon  any  sound  leral  principle. 

We  are  aware  of  the  rule  laid  down  in  ^e  earlier  English 
cases,  which  prescribed  that  in  all  instances  wherein  a  party 
shall  have  been  injured,  either  by  a  partial  failure  of  considera- 
tion for  the  contract,  or  by  the  non-fulfilment  of  the  contract, 
or  by  breach  of  warranty,  the  person  so  injured  could  not  in  an 
action  against  him  upon  the  contract  defend  himself  by  alleg- 
ing and  proving  these  facts ;  but  could  obtain  redress  only  by 
a  cross  action  against  the  party  from  whom  the  injury  shall 
.have  proceeded.  This  doctrine  of  the  earlier  cases  has  been 
essentially  modified  by  later  decisions,  and  brought  by  them  to 
the  test  of  justice  and  convenience,  which  requires,  that  when- 
ever compensation  or  an  equivalent  is  claimed  by  a  ptfrty  in 
return  for  the  performance  of  conditions  for  which  such  com- 
pensation or  equivalent  has  been  stipulated,  the  person  so 
claiming  is  bound  to  show  a  fulfilment  in  good  faith  of  those 
conditions;  and  the  party  against  whom  the  claim  sh&ll  be 
made  shall  be  permitted  to  repel  it  by  proof  of  an  entire  fail- 
ure to  perform,  or  of  an  imperfect  or  unfaithful  performance : 
or  by  propf  of  injurious  consequence^  resulting  from  either  of 
these  delinquencies ;  and  shall  not  be  driven  exclusively  to  his 
cross  action.  Of  this  doctrine  the  followinff  examples,  amongst 
others  to  be  found,  may  be  adduced  from  the'English  courts. 

Per  Parke,  Justice,  in  the  case  of  Thornton  v.  Place,  1  jMoody 
60  Robinson,  219,  it  is  said :  ^  When  a  party  engages  to  do 
certain  work  on  certain  specified  terms,  and  in  a  specified 
manner,  but  in  fact  does  not  perform  the  work  so  as  to  cor- 
respond with  the  specification,  he  is  riot  of  course  entitled  to 
recover  the  price  agreed  upon  in  the  specification ;  ncr  can  he 
recover  according  to  the  actual  value  of  the  work,  as  if  there 
had  been  no  special  contract  What  the  plaii^tiff  is  entitled  to 
recover  is  the  price  agreed  upon,  subject  to  a.  deduction,  and 
the  measure  of  that  d^uction  is,  the  sum  which  it  would  take 
to  alter  the  work  so  as  to  make  it  correspond  with  the  specifi- 
cation." 

In  Chapel  r.  Hicks,  2  Carrington  &  Marshman,  214,  it  is 
said :  <*  In  an  action  on  a  special  contract  for  work  done  under 
the  contract,  and  for  work  and  materials  generally,  the  defend- 
ant may  give  in  evidence  that  ^be  work  has  been  done  im- 
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properly,  and  not  agreeably  to  the  contrapt;  in  that  case,  the 
plaintiff  will  only  be  entitled  to  recover  the  real  yalue  of  the 
work  done  and  materials  supplied." 

In  the  case  of  Cutler  v.  Close,  6  Car.  &  Payne,  337,  where  a 
party  had  contracted  to  supply  and  erect  a  warm-air  apparatus 
for  a  certain  sum,  it  was  ruled,  in  an  action  for  the  price  (the 
defence  to  which  was,  that  the  apparatus  did  not  answer),  that, 
if  the  jury  thought  it  was  substantial  in  the  main,  though  not 
quite  so  complete  as  it  might  be  under  the  contract,  and  could 
be  made  good  at  a  reasonable  rate,  the  proper  course  would  be 
to  find  a  verdict  for  the  plaintiff,  deducting  such  sums  as  would 
enable  the  defendant  to  do  what  was  requisite.  And  Tindal, 
C.  J.,  in  his  instructions  to  the  jury,  uses  this  language:  "  The 
plaintiffs  say  that  they  have  performed  their  contract,  and  are 
entitled  to  be  paid.  On  the  contrary,  the  defendant  says  that 
the  apparatus  is  not  at  all  of  the  sort  he  contracted  for ;  and 
therefore  he  is  not  liable  to  pay  for  it  The  law  on  the  subject, 
as  it  seems  to  me,  lies  in  a  narrow  compass.  If  the  stove  in 
question  is  altogether  incompetent,  and  unfit  for  the  purpose, 
and  either  from  that,  or  from  the  situation  in  which  it  is  placed, 
does  not  at  all  answer  the  end  for  which  it  was  intended,  then 
the  defendant  is  not  bound  to  pay.  If  it  is  perfect,  and  the 
fault  lies  in  management  at  the  chapel,  theh  the  plaintiffs  will 
be  entitled  to  recover  the  whole  price.  But  there  is  another 
view  of  the  case.  The  apparatus  may  be  in  the  main  substan- 
tial, but  not  quite  so  complete  as  it  might  be  according  to  the 
contract;  and  in  that  case,  if  it  can  be  made  good  at  a  reason- 
able expense,  the  proper  course  will  be,  to  give  your  verdict  for 
the  plaintiffs,  deducting  such  sum  as  will  enable  the  defendant 
to  do  that  which  is  requisite  to  make  it  complete." 

But,  as  conclusive  with  this  court  upon  this  point,  it  may  be 
remarked,  that  it  was  carefully  considered  at  the  last  term  in 
the  case  of  Withers  r.  Greene,  9  Howard,  213 ;  the  decisions 
applicable  thereto  from  the  courts  both  in  England  and  the 
united  States  were  then  collated  and  examined,  and  upon  that 
examination  the  doctrine  herein  above  propounded  received 
the  concurrence  of  all  the  judges.  Agsiin  expressing  our  ap- 
probation of  this  doctrine  we  conclude  that  the  proof  tendered, 
as  diBclared  in  the  first  exception  of  the  defendant  below,  should 
have  been  admitted,  and  that  the  Circuit  Court  erred  in  ruling 
its  exclusion  from  the  jury. 

The  second  exception  by  the  defendant  states,  that,  in  addi- 
tion to  the  evidence  previously  tendered  by  him,  he  offered 
proof  tending  to  show  the  peculiar  adaptation  of  the  house 
contracted  for,  both  in  its  design  and  situation,  to  the  defend- 
ant's personal  and  professional  pursuits  and  convenience,  and 
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that  the  amount  of  ten  per  centum  on  the  contract  price  stipu- 
lated  to  be  forfeited  if  the  house  was  not  entirely  finished  and 
ready  for  occupation,  as  therein  provided,  on  the  25th  of  Decem- 
ber, 1844,  was  intended  bv  the  parties^  as  and  for  liquidated 
damages,  that  would  result  and  fairly  belong  to  the  said  de- 
fendant by  reason  of  said  failure  to  finish  the  said  house  on 
the  25th  of  December,  1844 ;  and  that  the  court  refused  to  hear 
the  evidence  thus  tendered.  In  the  refusal  of  the  court  to  ad- 
mit the  evidence  thus  tendered  we  think  they  decided  correctly. 
It  would  have  been  irre^lar  in  the  court  to  go  out  of  th6 
terms  of  the  contract,  and  into  the  consideration  of  matters 
wholly  extraneous,  and  with  nothing  upon  the  face  of  the^writ» 
ing  pointing  to  such  matters  as  proper  or  necessary  to  obtain 
its  construction  or  meaninc^.  The  clause  of  the  contract  pro- 
viding for  the  forfeiture  of  ten  per  centum  on  the  amount  of 
the  contract  price,  upon  a  failure  to  complete  the  work  by  a 
•given  day,  cannot  properly  be  regarded  as  an  agreement  or 
settlement  of  liqtiidatea  damages.  The  term  forfeiture  imports 
a  penalty ;  it  has  no  necessary  or  natural  connection  with  the 
measure  or  degree  of  injury  which  may  result  from  a  breach 
of  contract,  or  from  an  imperfect  performancew  It  implies  ati 
absolute  infliction,  regardless  of  the  nature  and  extent  of  the 
causes  by  which  it  is  superinduced.  Unless,  therefore,  it  shall 
have  been  expressly  adopted  and  declared  by  the  parties  to  be 
a  measure  of  injury  or  compensation,  it  is  never  t^en  as  such 
by  courts  of  justice,  who  leave  it  to  be  enforced  where  this  can 
be  done  in  its  real  character,  viz.  that  of  a  penaltr.  In  a  de- 
fence like  that  attempted  by  the  defendant  in  the  Circuit  Court) 
upon  the  essential  justice  and  fairness  of  the  acts  of  the  partiesi 
a  positive  immutable  penalty  could  hardly  be  applied  as  a  fair 
test  of  their  merits. 

In  the  third  exception  by  the  defendant,  it  is*  stated  that  the 
plaintiff,  having  given  evidence  to  show  that  the  defendant^ 
whilst  the  house  in  quiestion  was  being  built,  made  a  contract 
for  an  alteration  in  the  style  and  finish  of  the  plastering  of  the 
house,  with  a  third  person,  and  not  with  the  plaintiff;  and 
thereby  the  execution  of  the  work  on  the  said  building  was 
delayed  beyond  the  25th  of  December,  1844;  the  defendant 
offered  evidence  tending  to  prove  that  the, said  plastering  and 
the  style  and  finish  thereof  were  usual  and  proper  and  neces- 
sary to  the  completion  of  the  said  house ;  and  (urther  offered 
to  prove,  that,  at  the  time  of  the  execution  of  the  said  plaster- 
ing, the  defendant  in  the  presence  of  the  plaintiff  insisted  on 
and  required  him  to  execute  the  same  as  a  part  of  his  con- 
tract ;  and  that  he  refused  so  to  do,  and  that  to  the  admissibil- 
ity of  this  evidence,  objection '  being  made,  it  was  excluded 
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SDOi  uK  joTj  by  the  courL  In  tnis  iiffiTioii  tiie  coort  were 
certainly  conecL  The  defiendnoi  oooid  have  no  light  to  insst 
upon  the  peiformaDoe  of  pfasterin^  or  of  any  other  description 
ot  work,  nnieas  it  came  ^riihin  the  proYtiiom  of  the  contract ; 
the  simple  tmdL  ibaX  the  work  demanded  was  snitaWe  to  the 
style  of  the  defendant's  house,  ooald  ^rve  him  no  right  to  de- 
nuuid  its  ezecntion,  unless  the  ptaintiff  had  contracted  for  its 
paibrmance.  It  was  incnmlient,  therefore,  on  the  defendant,  to 
prore  by  legal  evidence  that  the  work  demanded  by  bim  was 
within  the  proTisioos  of  the  contract;  hot  instead  of  doing 
this,  he  insisted  upon  showing  merely  that  he,  the  defen<faint, 
had  determined  this  work  to  be  proper  and  whhin  the  pro- 
▼isions  of  the  contract,  and  that  the  pfadntiflrs  oon-conconence 
in  this  determinatioii,  and  consequent  refasal  to  do  what  the 
defendant  required,  were  to  be  recetred  as  proof  of  a  £^lore 
cm  the  put  of  the  plaintiff  to  pqfmm  his  contract;  anl  as 
forming  a  just  ground  with  the  defendant  for  his  resistano;  to 
thtf  action.  It  would  indeed  have  been  strange,  if  the  court 
could  have  toloated  such  an  irregularity  as  thb ;  by  which  the 
defendant  would  hare  been  permitted  to  become  a  witness  in 
his  own  bebalfl 

The  fourth  and  fifth  exceptions  on  the  part  of  the  defendant 
bdow,  relating  m«ely  to  the  admissibility  of  testimony  to 
showafailure  to  perform,  or  an  incomplete  performance,  on  the 
part  of  the  plaintifi|  are  embfftoed  within  Ae  first  exception  al- 
ready considered,  and  the  rulings  of  the  court  as  to  these  two 
last  instances  being  in  oontraTcntion  of  our  opinion  as  de* 
dared  upon  the  first  excq>tion,  are  pronounced  by  this  court  to 
be  erroneous. 

In  the  sixth  exception  of  the  defendant,  two  subjects  essen- 
tially distinct  in  character  are  blended.  As  to  the  first,  it  is 
stated  that  the  plaintifl^  having  further  given  evidence  tending 
to  show  that,  after  the  plastering  of  the  house  was  begun,  the 
defendant  entered  into  a  contract  with  the  plasterer  to  make 
cornices  and  centre-pieces  for  the  parlors  and  passages ;  that  a 
delay  in  the  work  for  a  week  was  occasioned  by  the  negotia- 
tion leading  to  the  said  agreement ;  and  a  further  delay  of  two 
weeks  by  the  additional  plastering,  and  part  of  the  same  being 
frozen,  insomuch  that  the  plasterer  coidd  not  knisb  the  work 
until  some  days  after  the  25th  of  December,  lb44«  and  much 
of  tbe^  carpenters'  work  ^  and  the.painters-  wad  thereby  post- 
poned and  delated  until  after  ifae  said  day ;  and  the  r-aid  de- 
fendant tbett  gave  evidence  to  show  that  the  plaintiff  knew  of 
the  sa^  agreement  for  the  said  additional  plastering,  and  did 
not  object  thereto.  Apd  thereupon  the  defendant  prayed  the 
court 4o  instract'the  jury;  that4t  they  shall  find  that  any  delay 
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was  caused  in  oornpleting  the  work  in  consequence  of  the  ex« 
tra  plastering  in  the  panom  and  passage,  done  under  the  dis* 
tinct  contract  therefor  given  in  eviaence,  and  they  shall  further 
find  that  said  extra  pli^tering  was  so  done  wifh  the  full  knowl- 
edge*  and  sanction  of  the  plaintiff,  and  without  any  understand- 
ing between  him  and  the  defendant  at  the  time,  that  in  conse- 
quence thereof  a  further  time  should  be  allowed  for  completing 
the  building,  then  the  plaintiff  is  not  entitled  to  any  farther 
time  for  completing  the  building  because  of  such  work,  and  the 
delay  attending  the  same. 

The  second  subject  embraced  in  this  exception  is  the  forfeit- 
ure of  ten  per  centum  upon  the  contract  price  of  the  work, 
jDrhicfh  the  court  was  asked  to  declare  was  the  amount  of  liqui- 
dated damages,  the  whole  amount  of  which  on  the  price  of  the 
woriL  the  defendant  was  authorised  to  claim  for  a  failure  tp 
complete  the  woric  by  the  25th  of  December,  1844,  unless  the 
jury  should  find  that  the  failure  to  complete  the  work  pro- 
ceedcid  wholly  from  the  acts  or  default  of  the  defendant  The 
refusal  by  the  Circuit  Court  of  both  the  instructions  appearing 
upon  this  exception  is  entirely  approved. 

It  is  difficult  to  conceive,  upon  what  ground  the  defendant 
could  be  permitted  to  interpose  an  obstruction  to  the  fulfilment 
of  the  contract,  and  then  to  convert  that  very  obstruction  into 
a  merit  on  his  own  part,  or  into  the  foundation  of  a  daim 
against  the  party*  whom  he  had  already  subjected  to  the  inevi- 
table conseauences  of  the  obstruction  so  interposed ;  an  inabil- 
ity to  comply  with  his  engagement,  ahd  a  postponement  of  the 
fruits  of  a  compliance  therewith,  if  that  had  been  permitted. 
Mere  acquiescence  in  this  irregularity  by  the  plaintiff  should 
not  subject  him  to  farther  mischief.  With  respect  to  the  sec- 
ond subject  embraced  in  this  exception,  vi^.  the  forfeiture  of 
ten  per  centum  claimed  by  the  defendant,  we  deem  it  unneces- 
sary to  add  to  what  has  been  ahready  said  on  that  subject 
We  will  here  remaric,  once  for  all,  with  respect  tQ  this  penalty, 
that,  as  it  constitutes  the  only  ground  for  the.  eighth  and  ninth 
exceptions  taken  by  the  defendant  below,  those  exceptions 
must  be  regarded  a6  expressly  overruled. 

By  the  seventh  exception  of  the  defendant  below,  it  appears 
that  the  court  were  asked  to  propound  as  the  law,  that  if,  from 
the  evidence,  it  should  appear  tiiat  the  plaintiff  contracted  with 
the  defendant  in  voting,  to  build,  complete,  and  deliver  the 
said  house,  to  him  on  or  before  the  2oth  day  of  December, 
1844,  and  that  the  plaintiff  failed  to  do  so;  -and  the  jnry  shall 
find  that  the  time  for  said  completion  and  delivery  was  not  ex- 
tended beyond  the  said  25th  of  December,  1844,  by  the  agree- 
ment of  the  said  plaintiff  and  defendant,  or  by  the  act  of  the 
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defendant,  then  the  plaintiff  is  not  entitled  to  recover  in  this 
action,  which  iiistmction  the  court  refused  to  give. 

The  ruling  of  the  court,  as  set  forth  in  this  exception,  though 
not  reconcilable  with  their  own  decision  on  the  first  prayer  pre- 
sented to  them  by  the  defendant,  is  in  accordance  with  the  opin- 
ion we  have  expressed  in  reference  to  the  questions  raised  by 
that  prayer,  and  also  with  the  doctrine  ruled  by  this  and  in 
other  tribunals  upon  those  questions,  as  in  treating  of  that  first 
prayer  we  have  sdready  shown.  It  places  the  parties  upon  the 
true  ground  of  contestation  between  them,  viz.  the  truth,  the 
extent,  and  manner  of  performance  on  the  one  hand ;  the  de- 
gree of  injury,  from  omission,  neglect,  or  imperfection  of  per- 
formance on  the  other.  The  ruling  of  the  Circuit  Court,  there- 
fore, upon  this  exception,  is  entirely  approved ;  but  as  that  court 
has  erred  in  its  decision  in  reference  to  the  prayers  in  the  first, 
fourth,  and  fifth  exceptions  of  the  defendant,  its  decision  as  to 
those  pravers  is  hereby  reversed,  with  costs,  and  this  cause  is 
remanded  to  the  Circuit  Court,  with  orders  for  a  ventre  facias 
for  a  new  trial  in  conformity  with  the  principles  expressed  in 
this  opinion. 

Order. 
This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Columbia,  holden  in  and  for  the  County  of  Washington, 
and  was  argued  by  counsel.  On  consideration  whereof,  it  is 
now  here  ordered  and  adjudged  by  this  court,  that  the  judg- 
ment of  the  said  Circuit  Court  in  this  cause  be,  and  the  same 
is  hereby,  reversed,  with  costs,  and  that  this  cause  be,  and  the 
same  is  hereby,  remanded  to  the  said  Circuit  Court,  with  di- 
rections to  award  a  venire  facias  de  novo. 


Frederic  D.  Conrad,  Plaintiff  in  error,  v,  David  Griffey. 

Where  b  witness  was  examined  for  the  plaintiflT,  and  the  defendant  ofTered  in  eri- 
dcnco  declarations  which  he  had  made  of  a  contradictory  character,  and  then  the 
plaintiff  offered  to  jpve  in  evidence  others,  affirmatory  of  the  first,  these  last 
affirmatoiT  declarations  were  not  admissible,  bein]^  made  at  a  time  posterior  to 
that  at  which  he.  made  the  contradictory  declarations  given  in  eridcnoe  by  the 
defendxmt. 

Where  the  writ,  pleadings,  and  contrnct  spoke  only  of  Frederic  D.  Conrad,  and  the 
judgment  went  against  Daniel  Frederic  Conrad,  the  defendant,  it  was  too  lata 
after  verdict  and  judgment  to  assign  the  variation  as  error. 

This  case  was  brought  up,  by  writ  of  endr,  Ijrora  the  Circuit 
Court  of  the  United  States  for  Louisiana. 
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There  was  only  one  point  of  evidence  involved.  Three  ex- 
ceptions were  taken  during  the  progress  of  the  trial  by  the 
plaintiff  below,  but,  as  the  verdict  was  in  his  favor,  they  were 
not  argued  here. 

On  the  26th  of  March,  Conrad,  bein^  a  Louisiana  planter, 
made  a  contract  with  Griffey  of  Cincinnati,  by  which  Griffey 
engaged  to  construct  and  set  up  a  steam-engine  and  sugar- 
mill  boilers,  &a,  upon  Conrad's  plantation,  for  $  6,650,  payable 
at  different  times.  Griffey  stipulated  to  have  the  privilege  of 
appointing  the  engineer  to  run  the  engine  during  the  rolling 
of  the  first  crop. 

On  the  23d  of  December,  1846,  Ghriffey  brought  his  action, 
by  way  of  petition,  against  Conrad,  claiming  a  balance  of 
$3,781.58. 

On  the  22d  of  January,  1847,  Conrad  filed  his  answer,  ad- 
mitting the  work,  but  denying  that  it  was  properly  performed 
according  to  contract,  and  alleging  that  he  had  sustained  a 
loss  of  $  10,000,  which  he  claimed  in  reconvention. 

On  the  iirst  trial,  February  23, 1848,  the  jury  found  a  ver- 
dict for  plaintiff  for  $  3,000,  without  interest. 

The  court  granted  a  new  trial. 

On  the  20th  of  February,  1849,  the  cause  came  on  again 
for  trial,  when  the  jury  found  a  verdict  for  plaintiff  for 
$3,781.58,  with  interest 

Amongst  other  testimony  taken  on  the  part  of  the  plaintiff^ 
under  a  commission,  was  that  of  Leonard  M.  Nutz,  the  engi- 
neer sent  by  Griffey  to  erect  and  work  the  machine.  His 
answers  to  various  intisrrogatories  may  be  condensed  as  fol- 
lows:— 

The  quality  and  strength  of  the  engine  were  well  propor- 
tioned and  strong.  The  quality  of  the  machinery  was  good. 
The  general  style  and  character  of  the  whole  workmanship, 
mill  and  engine,  was  good.     It  compared  with  others  very  well. 

By  housings  arc  meant  the  frame  which  holds  or  supports 
the  rollers. 

I  did  notice  particularly  the  housings  of  Mr.  Conrad's  mill 
and  engine.  They  were  sulficiently  strong;  they  were  well 
fitted  and  suited  for  the  purposes  they  were  intended  to  be 
used  for. 

I  do  not  know  of  any  defects. 

In  answer  to  14th  interrogatory  says,  I  was  at  the  mill  and 
engine,  after  it  was  started,  in  the  capacity  and  employment 
of  engineer.  I  was  there  on  the  30th  day  of  October,  1845, 
acting  in  that  capacity. 

In  answer  to  15th  interrogatory  says,  On  the  30th  of 
October  we  put  in  a  spring  beam,  underneath  the  housing, 
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and  lock  oat  tbe  ones  that  were  tbere,  oo  aeoooitt  of  Hkm 
hdrngmnde  of  green  timber  mod  iimd  sprang;  there  was  noth- 
ing broke  si  that  time ;  some  time  in  November  ooe  of  tbe 
boorings  broke,  wfaicfa  was  caosedbjtbe  cardessness  of  one 
of  tbe  n^roes  letting  a  piece  of  iron  pass  in  tiie  loDerSi  in  the 
carrier;  wfaicfa  was  sufficient  to  break  any  enmne ;  I  was  asleep 
along  side  of  tbe  engine,  and  was  awakened  by  tbe  smge,  and 
took  oat  the  piece  m  iron ;  the  boosing  did  not  part,  it  only 
cracked,  and  tbe  mill  was  net  stopped  at  all  on  aceoont 
thereof;  bat  when  the  tie-bolt  was  pcU  in^  we  stopped  aboot 
2|boais. 

In  answer  to  17tii  interrogatory  says,  Tbe  bead  mgineer 
bad  an  assistant  Comished  by  tbe  planter ;  the  head  engineer 
watches  18  boon,  the  assistant  6  bonis,  and  they  two  attend 
to  the  engine. 

In  answer  to  18th  interrogatory  says,  I  had  an  assistant, 
which  was  one  of  filr.  Conrad's  slaves,  named  Tilman,  fur- 
nished by  Bfr.  Conrad. 

In  answer  to  19th  interrogatory  says,  The  accident  occurred 
during  the  watch  of  my  assistant 

In  answer  to  20th  interrogatory  says.  There  was  no  time 
lost,  except  the  two  hours  and  a  half  which  I  was  putting  in 
the  tie-bolt 

In  answer  to  2l8t  interrogatory  says,  I  made  two  new 
brace  bolts  for  tbe  housings,  and  continued  the  crop  without 
any  further  detention. 

In  answer  to  22d  interrogatory  says,  I  was  jvesent  duHng 
the  whole  time  the  engine  was  employed  taking  off  the  crop 
that  year,  and  no  otl^r  stoppage  of  the  engine  and  mill 
occurred. 

This  deposition  was  taken  on  tbe  1st  of  April,  1847. 
Tbe  defendant  then  offered  tbe  depositions  of  Sosthene  Al- 
ia! n,  W.  Hon9tock,  and  William  Neffl  It  may  here  be  men- 
tioned  that  the  plaintiff  objected  to  reading  what  related  to 
Nutz's  statements,  on  the  ground  that  tbe  defendant,  by  omit- 
tiDg  to  cross-examine  him,,  and  to  inquire  into  such  conversa- 
tions, had  not  laid  tbe  foundation  for  tbe  admission  of  such 
statements.  But  tbe  court  decided  to  admit  them,  and  aK 
lowed  them  to*  be  read.  To  this  decision  tbe  plaintiff's  coun- 
sel excepted.  But,  eia  before  remarked,  this  exception  was  not 
arffued 

The  depositions  were  as  follows. 
Mr.  AUain:  — 

Interrofi^tory  22d.  Did  yop  see  and  converse  ^th  tbe  white 
enffineer  (who  ran  Mr.  Conrad's  engine),  just-after  the  last  ao- 
eident  to  the  mill ;  if  yes,  do  you  recollect  his  name ;  what  reap 


DECEMBER   TERM,    1850.  488 


Conrad  v.  Griffey. 


son  did  he  assign  for  the  boosing  of  the  iniU  being  fractored ; 
did  yoa  bear  any  thing  about  a  piece  of  iron  or  wood  running 
into  the  rollers  j  if  yea,  what  and  from  whom  ? 

To  22d  interrogatory  witness  answers :  That  he  did  converse 
with  the  engineer,  whose  name  he  believes  was  Nutz,  imme- 
diately after  the  breaking  of  the  housing ;  and  that  the  reason 
assigned  by  said  engineer,  Nutz,  for  the  breaking  of  the  hous- 
ing was,  that  the  housings  were  entirely  too  weak ;  that  wit- 
ness did  not  heiir  any  thing  said  by  any  one  about  a  piece  of 
iron  or  wood  having  run  into  tfae^  rollers. 

Mr.  Hunstock:  — 

3d.  Did  the  plaintiff  examine  the  sugar-mill  and  engine  of 
defendant  at  that  time,  and  what  did  he  say  touching  the  acci- 
dents to  the  machinery,  and  their  probable  cause  ? 

To  the  3d  interrogatory  the  witness  answers :  That  the 
plaintiff  did  examine  the  dugar-mill  and  engine  of  defendant  at 
that  time,  and  then  he,  the  plaintiff,  said,  that  Natz,  the  en- 

Sineer,  whom  he,  the  plaintiff,  had  sent  to  run  the  engine  of 
efendant,  had  told  him  that  the  breaking  of  the  housings  of 
the  mill  was  owing  to  the  chawing  of  the  keys  that  keyed  up 
the  brace  bolts ;  but  he,  the  plaintiff,  had  afterwards  found  out 
that  said  Nutz  was  an  incompetent  and  lazy  engineer,  and  that' 
he  was  inclined  to  believe  that  it  was  oWing  to'Nutz's  neglect 
the  ^accident  happened,  and  that  he,  the  plaintiffi'  was  so  dis- 
satisfied with  Nutz,  that  soon  after  bb  return  to  Cincinnati  hq 
bad  dismissed  him  from  his  shC|.. 

10th.  Did  YOU  see  Nutz  soon  aR,,*i,  and  how  soon  afteri  the 
breaking  of  the  housings ;  did  he  express  any  opinion  as  to  the 
cause,  and  what  did  he  say  on  the  subject  ? 

To  the  10th  interrogatory  the  witness  answers  r  That  he  saw 
Nutz  soon  after  the  accident  occurred,  at  his,  witness's,  sugar- 
bouse,  but  cannot  say  precisely  how  long  after,  but  it  was  not 
longer  than  one  week  after  the  breaking  of  the  housing,  that 
Nutz  came  to  the  sugar-house  of  witness,  by  consent  of  defend- 
ant, to  assist  in  taking  down  some  part  of  bis,  witness's,  ma- 
chinery, which  occupied  him  about  one  or  two  hours ;  during 
which  time  he  had  a  conversation  with  Nutz  about  the  acci- 
dent which  had  happened  to  the  housing  of  defendant's  mill ; 
that  he  asked  Nutz  to  what  cause  the  breaking  of  said  housing 
was  owing ;  and  Nutz  answered,  he  could  not  tell  the  cause  ot 
its  breaking,  as  there  was  moderate  feed  on  the  cane-carrier  at 
the  time  the  accident  happened,  and  no  strain  on  the  mill. 

William  Neff:  — 

The  22d  interrogatory  was  the  same  as  that  put  to  Mr. 
Allen. 

To  the  22d  interrogatory  the  witness  answers:   Tha.  he 
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heazd  that  Nntz  aud,  tfaat  lie  cooU  act  tefl  the  lona  why 'fe 
bofuing  broke ;  that  there  was  a  tctt  light  feed  of  case  oa  at 
the  rime,  and  no  soain  oo  the  milL  This  was  said  bj  Nuts 
ifnmediatelj  after  the  fracture  was  discovered,  aad  he  snd,  at 
tlie  same  time,  that  nothing  had  gone  throogh  the  roBers  that 
could  hare  strained  the  roiiL 

Interrogatorjr  32d  Was  there  any  mrasual  stzain  oa  the 
mill  at  the  time  the  housing  gave  way ;  if  yea,  state  what  it 
was ;  did  any  iron  or  wood,  or  any  fordgn  snbstaBoe,  go  into 
the  rollers  to  strain  them ;  if  yes,  what  was  it ;  what  did  the 
en^neer,  Mr.  Notz,  say  about  it  at  the  time  ? 

To  32d  interrogatofy  witness  answers :  That  he  has  no 
knowled^  that  there  was  any  nnosiial  strain  on  the  mill  when 
the  hoosmg  broke,  and  that  he  does  not  think  there  was.  Wit- 
ness has  no  knowledge  that  any  iron  or  wood,  or  any  other 
substance  than  sugar-can^  went  into  the  roUeis  to  strain  them, 
nor  does  he  believe  that  any  foreign  substance  did  get  into 
them  to  strain  them.  Witness  heard  Mr.  Nntz  express  great 
surprise  at  the  time  at  the  accident,  saying  that  he  could  not 
account  for  it,  as  there  was  a  ligbt.feed  of  cane  at  the  moment, 
and  nothing  had  gone  into  the  rollers  to  strain  them.  In  talk- 
ing on  the  subject  of  the  accident,  witness  heard  Mr.  Nutz  say, 
that  the  housings  were  entirely  too  weak  for  the  power  of  the 
engine,  besides  the  milL 

These  depositions  having  been  g^ven  in  evidence,  the  fiaht- 
tiflf  offered,  as  rebutting  evidence,  and  to  support  the  credit  of 
Nutz,  the  two  following  pieces  of  testimony. 

1st  The  following  letter  from  Nutz :  — 

«  New  Albany,  April  3, 1846. 

"  Mr.  D.  Griffey  :  — Dear  Sir :  My  sister  handed  me  a  few 
lines  addressed  to  her,  requesting  me  to  send  my  siffidavit  re* 
specting  F.  D.  Conrad.  I  have  no  knowledge  of  the  informa- 
tion you  wish,  unless  it  be  the  accident  of  the  breaking  of  one 
of  the  housings  of  his  sugar-mill,  and  all  that  I  can  say  upon 
the  subject  is,  that  the  night  when,  in  my  candid  opinion,  the 
accident  happened,  I*was  awakened  by  the  surging  of  the  en* 
gine ;  it  completely  stopped  under  a  good  head  of  steam.  I 
then  ordered  the  negro  man  who  was  running  the  engine  at 
the  time,  to  examine  well  in  the  cane  shute,  supposing  some- 
thing harder  than  cane  to  have  passed  in  the  carrier,  and  there 
was  found  apiece  of  iron  that  broke  off  of  one  of  the  cane 
carts,  wedged  in  front  of  roils,  too  large  to  pass ;  in  the  shaoe 
was  thus,  about  16  inches  long,  IJ  inches  wide, 

where  it  canie  in  contact  with  the  other,  with  the  rolls ;  and 

om  that  time  until  I  discovered  the  break,  which  was  the 
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next  day,  I  found  it  difHcolt  to  keep  that  end  of  rolls  tight; 
I  then  forged  new  tie-bolts  with  keys  on  the  outer  ends,  to 
keep  them  firmly  keyed,  and  by  so  doing  we  were  enabled 
to  take  off  the  crop  without  losing  but  three  hours  by  the 
break  ;  for  whilst  I  was  forging  the  bolts,  the  engine  was  still 
running. 

<^  Previous  to  the  breaking  of  the  housing,  we  had  another 
small  stoppage,  but  no  accident ;  the  wall  was  very  green,  and 
likely  to  ^ve  way ;  under  the  spur-wheel  stand  bed-plates, 
which  rendered  it  firm  and  secure  during  the  season,  and  will 
always  remain  so  under  any  reasonable  usage ;  this  stoppage 
was  the  30th  ot  October,  1846. 

"  If  the  overseer,  Mr.  Collins,  had  let  Mr.  D.  Edwards  com- 
mence his  work  when  he  wanted  to,  I  do  candidly  think 
the  walls  would  have  been  more  firm,  and  the  least  fear  would 
have  been  overcome ;  there  was  no  accident,  but  the  bolts  were 
placed  to  render  the  work  more  secure  upon  the  foundation ; 
and  as  for  the  machinery  in  general,  it  was  a  good  strong  piece 
of  work,  hard  to  be  surpassed. 

**  Leonard  N.  Nutz. 

<*  To  David  Griffby,  Siate  of  Indiana^  Floyd  County^  ss. 

''  On  the  3d.day  of  April,  A.  D.  184i3,  before  the  subscribefi 
justice  of  peace  in  and  for  the  said  county,  and  authorized  by 
law  to  administer  oaths,  personally  appeared  Leonard  N.  Nutz, 
and  made  oath  that  the  above  is  a  true  statement  of  F.  D. 
Conrad's  sugar-mill  and  engine. 

"Leonard  N.  Nutz. 

"  Given  under  my  hand  and  seal,  this  3d  day  of  April,  1846. 

«  Samuel  G.  Wilson,  J.  P." 

2d.  The  testimony  of  one  Edwards,  a  witness,  sworn  in  open 
court,  to  the  effect  that,  in  the  spring  of  1&47,  the  said  Nutz 
bad  said,  in  the  presence  of  said  Edwards,  that  the  breaking  cf 
the  housings  or  frame  of  the  sugar-mill  had  been  occasioned 
by  a  piece  of  iron  getting  between  the  rollers. 

To  the  introduction  of  this  rebutting  testimony  the  defend- 
ant  objected,  but  the  court  directed  it  to  be  admitted ;  where- 
upon the  defendant  took  the  following  bill  of  exceptions :  — r 

"  Be  it  known,  that  on  the.  trial  of  this  cause  before  the  jury, 
the  plaintiff  having  offered  the  deposition  of  Leonard  N.  Nutz 
in  evidence,  and  the  defendant  having  offered  the  depositions 
of  Sosthene  Allain,  W.  Hunstock,  and  William  Neff,  all  on 
file,  the  said  plaintiff  offered  as  rebutting  evidence,  and  to  sup* 
port  the  credit  of  L.  N.  Nutz,  — 

"  Ist  A  letter  of  L.  N.  Nutz,  of  date  New  Albany,  the  JU 
41* 
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of  Apfil,  1916,  with  an  affidavit  annexed;  and  2d.  The  testi- 
mony of  one  Edwards,  a  witness,  sworn  in  open  comt,  to  the 
efiiBct  that,  in  the  spdng  of  1S47,  the  said  Nntz  had  said,  in  the 
presCToe  ol  said  Ed^raids,  that  the  bieakio^  of  the  boosings  or 
name  of  the  soCTr-null  pnt  np  by  plaintin  for  defendant,  had 
been  oecarioned  by  a*piece  of  iron  getting  between  the  rolleia. 
To  both  of  which,  to  wit,  the  said  letter  luid  affidavit,  and  the 
said  statement  in  presence  of  said  Edwards,  the  coonsel  for 
ddendant  objected,  that,  at  the  time  of  the  making  of  said  affi« 
davit  and  said  verbal  statements,  the  said  Natz  was  not  an 
agent  of  defendant,  or  employed  by  him ;  that  said  affidavit 
was  not  made  nnder  commission,  nor  with  any  notice  or  op- 
portunity on  the  part  of  defendant  to  cross-examine  the  said 
witness ;  that  his  said  verbal  statement  was  not  made  in  the 
presence  of  defendant ;  and,  la.stly,  that  the  evidence  of  the  de- 
fendant above  referred  to  was  not  an  attack  npon  the  credit  of 
said  Nntz,  but  was  competent  testimony,  admissible  to  prove 
the  facts  attested,  and  did  not  jostify  the  admission  of  state- 
ments, either  verbal  or  written,  at  other  times  and  places  made 
by  said  Nntz  in  order  to  support  his  credit ;  but  all  said  objec- 
tions were  overmled,  and  the  said  letter  and  affidavit  were  re- 
ceived, and  the  testimony  of  said  Edwards,  as  above  stated, 
viras  abo  received  and  laid  before  the  jury ;  to  all  of  which  the 
counsel  for  the  defendant  tender  this  their  bill  of  exceptions, 
and.pmy  that  the  answers  to  tiie  interrogatories  of  Ij.  N.  Nuts, 
W.  Hunstock,  William  Nefi^  and  Sosthene  Allain  be  deemed 
and  taken  as  a  part  of  this  bill  of  exceptions,  and  be  copied 
and  certified  accordingly. 

"  TuBO.  a  McCalbb,  U.  &  Judge/" 

Upon  this  exception,  the  case  was  argued  in  this  court  by 
Mr.  Fendallj  for  the  plaintiff  in  error,  and  Mr.  CHllety  for  the^ 
defendant  in  error. 

The  counsel  for  the  plaintiff  in  error  made  several  points,  of 
which  it  is  only  necessary  to  notice  the  following. 

L  Illegal  evidence. 

This  ground  is  disclosed  in  the  defendant's  bill  of  exceptions, 
and  in  the  letter  and  affidavit  which  it  refers  to. 

Griffey  was  bound  by  his  contract  to  "  put  up,"  as  well  as  to 
construct,  the  steam-engine  and  sugar-mill ;  and,  in  the  con- 
tract, he  reserved  to  himself  the  privilege  of  appointing  the 
engineer  to  run  the  engine,  during  the  rolling  of  the  first  crop. 
Leonard  N.  Nutz  was  the  "  engineer  appointed  to  run  the  en- 
rine  for  the  plaintiff."  He  was  thus  a  very  important  witness 
for  the  plaintiff.  His  deposition  tends  to  prove,  that  the  steam- 
engine,  sugar-mill,  and  apparatus  supplied  by  the  plaintiff  below 
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were,  in  every  respect,  conformable  to  the  contract  between  the 
parties ;  that  the  plaintiff  had,  on  his  part,  fully  complied  with 
bis  contract,  and  that  he  was  entiUea  to  the  price  which  he 
claimed  under  the  contract,  and  for  extra  work.  In  short,  his 
deposition  tended  to  prove  the  plaintiff's  whole  case.  Other 
witnesses  deposed  to  tne  weakness  and  insufficiency  of  the  ma- 
chinery ;  and  their  testimony,  on  many  points,  is  in  direct  con- 
flict with  that  of  Nntz. 

One  of  these  points  was  especially  important  Soon  after 
the  sugar-mill  was  set  up,  the  housings,  or  frame  on  which  the 
iroUers  rest,  which  are  the  foundation  on  which  the  mill  works, 
broke ;  and  could  not  be  fully  repaired  during  the  entire  season*. 
In  consequence  of  this  very  serious  injurv,  the  grinding  was 
greatiy  delayed,  and  when  it  recommenced,  the  work  was  done 
much  less  perfectiy.  It  became  a  most  material  subject  of  in- 
qtury  whether  this  breaking  arose  from  the  weakness  of  the 
housings,  or  from  some  cause  for  which  the  manufacturer  was 
not  liable.  Nutz,  in  his  deposition,  swore  that  the  breaking 
was  caused  by  a  piece  of  iron  passing  in  the  rollers  in  the 
carrier.  Three  other  witnesses  present,  or  near,  at  the  time 
when  the  break  was  discovered,  swore  to  the  contrary  of  this. 
In  order  to  induce  the  jury  to  give  greater  credit  to  Nutz's 
testimony  than  to  that  of  the  defendant's  witness,  the  plaintiff 
offered  to  show  that  at  other  times,  and  to  other  persons,  Nutz 
bad  given  the  same  account  of  the  breaking  as  that  contained 
in  his  deposition.  The  objections  set  out  in  defendant's  bill  of 
eiipceptions  to  the  admissibility  of  Nutz's  letter  of  the  3d  of 
April,  1846,  and  his  statement  in  the  presence  of  Edwsurds,  are 
relied  on  in  support  of  the  writ  gf  error.  In  some  cases  the 
credit  of  a  witness  may  be  supported  bv  proof  of  his- state- 
ments, but  this  is  not  a  case  within  the  rule.  A^atever  uncer- 
tainty or  fluctuation  may  be  discerned  among  the  older  author- 
ities, the  doctrine  which  is  now  well  established  limits  the 
abduction  of  confirmatory  statements  to  cases  in  which  the 
motive  of  the  witness  is  assailed  or  brought  under  suspicion. 
In  such  cases,  and  in  such  only,  evidence  is  admitted  of  his 
having  made  similar  statements  when  the  imputed  motive  did 
not  exist  This  principle  is  clearly  to  be  collected  from  the 
rule,  as  enunciated  in  different  forms  by  the  most  approved 
writers.  See  Sir  W,  D.  Evans,  2  Pothier  on  Obligations,  289 ; 
1  Greenl.  Ev.  §  469;  1  Starkie's  Ev,  148,  149  (Bost  1826); 
3  Starkie's  Ev,  1758 ;  1  Phil.  Ev.  308  (ed.  N.  Y.  1839) ;  2  Phil. 
Ev.  445,  446  (ed.  N.  Y.  1849,  from  9th  Lond.  ed.) ;  fiobb  v. 
Hackley,  23  Wend.  50 ;  24  Wend.  465 ;  10  Peters,  438, 439 ;  1 
McLean,  211,  212 ;  8  Wheat  332 ;  24  Wend.  425,  426. 

In  Parker's  case,  3  Doug.  242,  the  evidence  of  a  confirm- 
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atory  statetncnt  was  rejected,  Bailer,  J.  holding  "that  it  was 
clearly  inadmissible,  not  being  upon  oatf  This  objection 
being  su/Rcient  for  that  case,  it  was  unnecessary  for  the  court 
to  go  any  further.  But  the  principle  is  the  same,  whether  the 
confirrAatory  statement  be  sworn  or  unsworn.  In  this  case,  the 
statement  made  in  the  presence  of  Edwards  was  not  sworn  to; 
and  that  may  have  been  the  \erv  statement  that  swayed  the 
jury.  **  It  is  well  settled  that,  if  improper  evidence  be  given, 
although  it  may  be  cumulative  only,  the  judgment  must  be  re- 
versed ;  for  wc  cannot  say  what  eflTect  such  evidence  may  have 
had  on  the  jninds  of  the  jury."  Osgood  v.  Manhattan  Com- 
"pany,  3  Cowen,  621;  cit  Marquand  v,  Webb,  16  Johns.  89. 
jBut  whether  the  confirmatory  statement  was  or  was  not  sworn 
to,  the  *me  questions  are,  in  either  alternative.  Was  the  state- 
ment made  before  the  imputed  or  suspected  motive  existed? 
(2  Evans'*  Pothier,  289  ;  1  PhiL  Ev.  308.)  Was  it  made  before 
"  the  relation  "  of  the  witness  "  to  the  party  or  to  the  cause  " 
existed?  (1  Greenl.  Ev.  §  469.)  Was  it  made  **at  a  time 
when  the  witness  labored  under  no  interest  or  influence  to  mis- 
represent the  fact"?    (1  Starkie's  Ev.  149;  3  Ibid.  1758.) 

Neither  Nutz's  letter  and  affidavit^  nor  his  statement  in  the 
presence  of  Edwards,  can  stand  any  of  these  tests.  His  credit 
may  have  been  impeached,  indirectly,  by  disproving  facts  sworn 
by  him ;  and  directly,  by  proof  that  his  own  statements,  made 
when  the  breaking  occurred,  were  in  direct  conflict  with  the 
account  which  he  gave  in  his  deposition.  But  his  own  position 
on  the  3d  of  April,  1846,  when  he  writ  the  letter,  and  in  the 
spring  of  1847,  when  he  made  the  statement  in  the  presence 
of  Edwards,  was  the  same  as  on  the  1st  of  April,  1847,  when 
he  made  the  deposition.  And  in  regard  to  his  statement  in 
the  presence  of  Edwards,  the  admission  of  it  in  evidence  is 
liable  to  the  further  objection,  that  it  was  not  proved  to  have 
been  before  he  gave  his  deposition.  Edwards  says  that  it  was 
made  "  in  the  spring  of  1847";  but  whether  before  or  afier  the 
1st  of  April  in  that  year  lie  does  not  say.  The  "relation  to  the 
party  and  to  the  cause"  which  tended  to  bias  the  mind  of 
Nutz  existed  in  the  fall  of  18^45,  and  resulted  from  his  being 
employed  by  the  plaintifl"  to  set  up  and  work  the  mill.  That 
bias  wiis  at  least  as  strong  in  April,  1846,  the  date  of  the  letter, 
as  it  was  in  April,  18^17,  the  date  of  tlie  deposition  ;  and,  con- 
sequently, his  statements  at  the  former  or  any  intermediate 
date  could  not  legally  be  adduced  in  support  of  his  deposition. 
IV.  ll(»pugnancy  and  uncertainty  in  the  judgment 

1.  The  judgment  is  against  a  person  not  a  party  to  the  suit 

2.  The  judgment  is  uncertain  as  to  the  identity  of  the  de- 
fendant 
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The  suit  is  brought  against  "  Frederick  D.  Conrad  " ;  in  all 
the- pleadings,  entries,  captions,  &c.,  he  is  so  called,  except 
when  he  is  called  "  F.  D.  Conrad  " ;  the  contract  purports  to 
have  been  made  between  the  plaintiff  and  "  Frederick  Daniel 
Conrad."  The  judgment  is  against  "  Daniel  Frederick  Con- 
rad." The  middle  name  forms  no  part  of  the  Christian  name 
of  a  party.  *  Keene  v.  Meade,  3  Peters,  7 ;  Games  *;.  Stiles,  14 
Peters,  327.  The  suit,  then,  is  against  Frederick  Conrad,  and 
the  judgment  is  against  Daniel  Conrad. 

Mr.  Gillet^  for  the  defendant  in  error,  made  the  following 
points :  — 

1.  The  defendant  assailed  the  veracity  if  Nutz,  by  proving 
that  he  had  given  to  defendant's  witnesses  an  account  of  the 
breaking  the  housings  of  the  mill  which  essentially  differed 
from  his  testimony  in  the  cause,  taken  before  a  commissioner. 

1  Greenl.  Ev.  §  462;  1  Phil.  Ev.  293;  Roscoe's  Criminal  Ev. 
181, 182 ;  3  Starkie's  Ev.  1753 ;  1  Part  of  Cowen  &  Hill's  notes 
on  Phil.  Ev.  772,  a;id  cases  there  cited. 

2.  The  plaintiff  had  a  right  to  fortify  Nutz*s  testimony,  after 
it  was  assailed,  by  proving  that  he  had  formerly  given  the 
same  account  of  the  transaction.  English  Authorities:  — 
Gilbert's  Ev.  135  ;  Finney's  case,  McNally's  Ev.  378; 
McCann's  case,  Ibid.  381;  Leary's  case.  Ibid.  379;  Buller's 
Nisi  Prius,  294 ;  Hawkins's  Pleas  of  the  Crown,  b.  2,  c  46,  s.  48 ; 
Roscoe's  Crim.  Ev.  1757, 1758;  Sir  J.  Friend's  case,  4  State 
Trials,  37;  S.  C,  13  Howell's  State  Trials,  32;  Harrison's 
case,  2  Howell's  State  Trials,  861;  Lutterel  v.  Reenell,  1 
Mod.  282.  American  Authorities : — Quay  v.  Eagle  Fire  Ins, 
Co.,  by  Van  Ness,  J.,  2  City  Hall  Recorder,  1,  21 ;  Connecti- 
cut V.  De  Wolf,  8  Conn.  93 ;  The  People  v.  Vane,  12  Wend. 
78,  79 ;  Johnson  v.  Patterson,  2  Hawks,  183 ;  State  v.  Twitty, 

2  Hawks,  248,  441,  448;  CofTm  v.  Anderson,  4  Blackf.  395; 
Beauchamp  v.  The  State,  6  Blackf.  300 ;  The  Commonwealth 
V.  Bosworth,  22  Pick.  397 ;  Cook  v.  Curtis,  6  Har.  &  Johns. 
86-93;  Packer  v.  Gonsalus,  1  Serg.  &  Rawle,  636;  Hender- 
son  V.  Jones,  10  Serg.  &  Rawle,  322 ;  Wright  v,  Deklyne,  1 
Pet  203 ;  Claiborn  v.  Parish,  2  Wash.  Va.  148. 

3.  The  defendant  below  had  no  right  to  give  in  evidence 
what  Nutz  had  told  other  persons  concerning  the  sugar-mill, 
because  he  (tlie  defendant)  had  not  inquired  of  him  (Nutz) 
whether  he  bad  had  any  such  conversations  with  such  per- 
sons, thereby  laying  a  foundation  for  such  evidence.  Roscoe, 
Cr.  Ev.  182, 184 ;  Evertson  v.  Carpenter,  17  Wend.  419 ; 
Tucker  v.  Welch,  17  Mass.  160 ;  Ware  v.  Ware,  8  Greenleaf, 
42 ;  The  Queen's  Case,  2  Brod.  &  Bing.  301 ;  1  Greenleaf 's  Ev, 
§  462;  1  Phil.  Ev.  693,  1  Cowen  &  HilFs  Notes,  773. 
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4.  If  evidence  was  given  by  the  plaratiff  to  repel  snch  ille- 
gal evidence  on  the  |^t  of  tne  defendant,  it  merely  counter- 
acted the  error  committed  by  him,  and  is  no  ground  of  eiror. 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the  court 

In  this  case,  there  had  been  four  biUs  of  exception  filed  in 
the  court  below,  but  only  one  of  them  by  Conrad,  the  plaintiff 
in  error.    We  shall,  therefore,  proceed  to  dispose  of  that  alone. 

It  objected  to  the  receipt  in  evidence  of  declarations,  made 
by  a  witness  for  the  original  plaintiff  under  the  following 
circumstances. 

GhrifTey  brought  a  suit  against  Conrad  for  building  a  mill 
for  bim  to  grind  sugar-cane ;  and,  among  other  defences  set 
up  by  the  'latter,  was  that  of  weakness  and  insufficiency  in 
the  work  and  materials  furnished.  To  repel  this  defence 
Griffey  put  in  the  deposition  of  Nutz,  who  was  an  engineer 
and  aided  and  superintended  the  erection  of  the  roilU  and 
who  testified  to  the  goodness  of  both  the  work  and  materials. 

With  a  view  to  contradict  and  impeach  him  in  what  he 
thus  swore,  Conrad  proved  that  thb  witness,  soon  after  the 
completion  of  the  mill,  had  given  a  different  account,  and 
especially  of  the  cause  of  the  breaking  of  some  of  ^he  ma- 
chinery ;  considering  it  to  have  happened  from  the  badness 
of  the  materials. 

Griffey  then  offered  to  prove  that  the  witness  had  since 
given  the  same  statement,  as  to  the  goodness  of  the  work 
and  materials,  which  was  now  in  his  deposition.  But  Conrad 
objected  to  the  admissibility  of  such  evidence  ;  and  the  court 
below  overruled  his  exception  and  allowed  the  evidence  to  go 
to  the  jury. 

After  due  consideration,  our  opinion  is,  that  this  ruling  was 
erroneous. 

The  practice  on  this  subject  seems  to  differ  much  in  different 
States,  and  has  occasionally  changed  in  the  same  State.  It  is 
sometimes  modified,  also,  as  applied  to  different  classes  of  cases 
and  witnesses. 

Thus,  in  some  places,  as  in  New  York,  such  evidence  is,  as 
a  general  rule,  now  treated  as  inadmissible.  Robertson  v* 
Caw,  3  Barbour,  410 ;  Robb  v.  Hackley,  23  Wend.  50 ;  Dudley 
V.  Bolles,  24  Wend.  465.  So  in  Vermont.  Gibbs  v.  Linsley, 
13  Verm.  208.  Though  at  one  time  in  Mpw  York  it  was  al- 
lowed, and  particularly  in  certain  criminal  cases.  The  People 
V.  Vane,  12  Wend.  78;  Jackson  v.  Etz,  5  Cowen,  320. 

But  in  some  other  States  this  kind  of  evidence  has  been 
deemed  competent  As  in  Massachusetts,  in  a  criminal  case, 
where  an  accomplice  was  a  witness.     Commonwealth  v.  Bos- 
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worth,  22  Pick.  397.  And  in  Maryland,  if  the  statements  were 
prior  in  point  of  time.     Cook  t^.  Cartis,  6  Har.  &  Johnts.  93. 

In  Pennsylvania,  also^  such  statements  have  been  admitted, 
without  reference  to  their  priority.  As  in  Parker  v.  Gonsalus, 
1  Serg.  &  Rawle,  536 ;  Henderson  v.  Jones,  10  lb.  322.  So  in 
Indiana.  Coffin  t;.  Anderson,  4  Blackf.  398,  399.  And  in 
some  other  States,  which  need  not  be  repeated,  a  similar  prac- 
tice appears  to  prevail 

But  in  other  places,,  as  in  England,  such  evidence,  though  at 
one  time  considered  competent,  and  especially  in  criminal 
cases,  (Gilb.  Ev.  135;  McNally's  Ev.' 378,  381;  BuU.  N.  P. 
294 ;  Lutterrell  v.  Reynell,  1  Nlod.  282),  is  now  even  there  ex- 
cluded. See  Parker's  case,  3  Doug.  242;  10  Peters,  440;  1 
Phil.  Ev.  2  and  3,  and  230,  note;  1  Starkie's  Ev.  187  and 
note;  23  Wend.  55;  2  PhiL  Ev.  445;  Brazier's  Case,  1  East, 
P.  C.  444 ;  2  Starkie,  N.  P.  242. 

While  the  rule  was  otherwise  in  England,  some  of  the 
State  decisions  already  cited  were  expressly  grounded  on  the 
rule  there  (see  10  Serg.  &  Rawle,  332),  and  others  on  cases 
adopting  that  rule  (4  Blackf.  398). 

But  smce  the  rule  became  changed  in  England,  or.  from  be- 
ing doubtful  became  well  established  against  the  introduction 
of  such  testimony,  the  practice  in  some  States,  as  in  New 
York  and  Vermont,  has  been  settled  so  as  to  correspond  ;  and 
in  this  court,  also,  it  has  taken  the  same  direction. 

In  this  court  it  has  been  held  that  such  evidence  is  not  ad- 
missible, if  the  statements  were  made  subsequent  to  the  con- 
tradictions proved  on  the  other  side.  Ellicott  v.  Pearl,  10  Pe- 
ters, 412,  438. 

That  was  a  case  from  Kentucky.  Yet  the  decision  docs  not 
appear  to  have  been  made  to  rest  on  the  peculiar  laws  or  prac- 
tice of  that  State ;  but  on  general  principles,  and  the  course 
pursued  of  late  years  in  England. 

In  our  judicial  system,  perhaps  the  decision  should  not  rest 
on  any  local  rule,  though  a  different  principle  seems  involved 
lo  McNiel  V.  Holbrook,  12  Peters,  85,  where  the  rule  of  evi- 
dence was  (^hanged  by  a  State  statute.  Clark  v.  Sohier,  1 
Woodb.  &;Min.368. 

But  if  it  should  so  rest,  we  are  not  aware  that  in  Louisiana, 
where  this  case  was  tried,  the  practice  differs  from  what  ap- 
pears to  be  required  by  sound  general  principles,  independent 
of  any  local  peculiarities. 

So  far  as  regards  principle,  one  proper  test  of  the  admissi- 
bility of  such  statements  is,  that  they  must  be  made  at  least 
under  circumstances  when  no  moral  influence  existed  to  color 
or  misrepresent  them.  1  Greenl.  Ev.  §  469;  2  Pothier  on 
Oblig.  289;  1  Stark.  Ev.  148:  1  PhU.  Ev.308. 
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But  when  they  are  made  subsequent  to  other  statements  of 
a  different  character,  as  here,  it  is  possible,  if  not  probable,  that 
the  inducement  to  make  them  is  for  the  very  purpose  of  coun- 
teracting those  first  utt-ered.     10  Peters,  440. 

This  impairs  their  force  and  credibility,  when,  if  made  before 
the  others,  they  might  tend  to  sustain  the  subsequent  evidence 
corresponding  with  them.  23  Wend.  52;  2  PhiL  Ev.  446;  1 
Greenl.  Ev.  §  469. 

When  made  in  either  way,  they  are  admissible  only  to  sus- 
tain the  credit  of  the  witness  impugned,  and  not  as  per  se  proof 
of  the  facts  stated,  and  hence  if  made  under  oath,  as  here,  but 
not  in  legal  form  as  a  deposition  between  these  parties,  they 
are  none  the  more  admissible,  except,  if  prior  in  date,  they 
might  help  to  sustain  the  witness'  o'edit  10  Peters,  412; 
King  V.  Eriswell,  3  D.  &  E.  721. 

In  this  case,  then,  not  having  been  made  prior  in  time,  they 
do  not  appear  on  principle  or  precedent  to  be  competent. 

Another  question  has  been  presented,  arising  on  the  record, 
which  is  not  included  in  any  of  the  exceptions. 

It  is  that  the  judgment  runs  against  "Daniel  Frederick  Con- 
rad," when  the  writ,  pleadings,  and  contract  speak  only  of 
"  Firederick  D.  Conrad."  But  the  judgment  is  for  the  plaintiff 
against  "Daniel  Frederick  Conrad,  the  defendant,^^  And  the 
name  prefixed  jas  defendant  in  the  judgment  may  well  be  re- 
jected as  surplusage,  after  verdict  and  judgment,  when  the 
true  name  had  been  well  described  in  the  writ  and  pleadings. 

The  statute  of  jeofails  clearly  cures  any  such  defect,  where, 
as  here,  it  can  well  be  understood  who  was  meant  by  "  the  de- 
fendant" 1  Stat,  at  Large,  91 ;  1  Bac.  Abr.,  Ametidmeniy  B ; 
1  Peters,  23. 

Let  the  judgment  below,  however,  be  on  the  first  ground  re- 
versed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Louisiana,  and  was  argued  by  counsel.  On  consider- 
ation 'whereof,  it  is  now  here  ordered  and  adjudged  by  this 
court,  that  the  judgment  of  the  said  Circuit  Court  in  this  cause 
be,  and  the  same  is  hereby,  reversed,  with  costs,  and  that  this 
cause  be,  and  the  same  is  hereby,  remanded'Ho  the  said  Circuit 
Court  J  with  directions  to  award  a  venire  facias  de  novo* 
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DavId  Ranpon,  Plaintifp  in  brrob,  9.  Thomas  Tobt. 

An  agreement  bj  a  debtor  to  apply  a  certain  portion  of  his  crops  towards  the  extin- 
gnishment  of  the  debt  in  consideration  of  farther  indulgence,  will  take  a  case  out 
of  the  sutate  of  limitations,  and  maj  be  set  np  in  avoidance  of  the  plea  bj  way  of 
estoppel  upon  the  debtor. 

The  detendant  is  not  at  liberty  to  complain  that  the  constmction  of  this  instnunent 
was  left  to  the  jury,  because  it  was  so  done  at  his  own  request,  and  because,  if  the 
court  had  construed  it,  the  construction  must  hare  been  nn&yorable  to  the  de- 
fendant 

The  bankruptcy  of  the  nlaintiff  prior  to  the  time  when  he  took  the  notes  payable  to 
himself  was  no  legal  defence  to. the  action.  He  was  one  of  the  persons  authorized 
to  settle  up  the  insolvent  estate,  and  whether  or  not  he  accounted  to  his  crediton 
fqr  the  proceeds  was  no  question  between  him  and  the  maker  of  the  notes.  . 

The  plea  that  the  notes  were  given  for  AMcan  negroes  imported  into  Texas  after 
1833  was  no  legal  defence.  The  creditor  had  no  connection  with  the  person  is1k> 
faitroduced  the  negroes  contrary  to  law.  If  the  negroes  had  been  dfclared  to  be 
firee,  the  consideration  of  the  notes  would  hare  failed ,  but  the  debtor  stiU  held 
them  as  slavos,  and  therefore  received  the  full  consideration  for  his  notes. 

This  case  was  brought  up,  by  writ  of  error,  from  the  District 
Court  of  the  United  States  for  Texas* 

It  was  a  suit  brought  by  Toby,  a  citizen  of  Louisiana,  by 
way  of  petition,  upon  two  promissory  notes  executed  by  Ban- 
don.  The  notes  are  stated  in  the  first  bill  of  exception.  The 
reporter  will  not  undertake  to  trace  the  history  of  the  sui.  d 
refers  to  the  opinion  of  the  court  for  his  reasons  for  not  a^ing 
so.  The  following  table  will  present  a  sununary  view  of  the 
condition  in  which  the  pleadings  were  finally  placed :  — 

1847,  January  4,  petition  filed. 

1847,  February  4,  demurrer,  plea  of  limitations,  and  answer 
filed  by  defendant. 

1848,  February  10,  petition  amended. 

1848,  February  28,  answer  amended,  and  says  notes  given 

for  purchase  of  African  negroes,  &c. 
1848,  Msurch  11,  defendant  withdrayrs  part  of  first  plea,  and 

demurs  and  excepts  to  part  of  petition. 
1848,  May  15,  plaintiff  further  amends  petition. 
1848,  May  31,  defendant  further  answers  plaintiff's  amend- 

ment,  craves  oyer,  &c. 
1848,  June  5,  defendant  amends  two  pleas  and  files  three 

further  answers. 
1848,  June  8,  plaintiff  further  amends  petition. 
184S,  June  8,  defendant  amends  answer. 
1848,.  June  9,  defendant  demurs. 
1848,  June  12,  plaintiff  further  amends  petition. 
1848,  Pecember  14,  defendant  further  amends  answer. 
1848,  Deccinber  16,  plaintiff  files  exceptions  to  demurrers 

and  pleas. 
VOL.  XI.  42 
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1848,  December  19,  defendant  further  amends  answer. 
18-18,  December  19,  defendant  amends  again. 
1848,  December  22^  plaintiff  files  two  demurrers. 
1818,  December  23,  trial. 

The  trial  is  thus  stated  in  the  record :  — 

"  And  thereafter,  to  wit, 'on  the  23d  day  of  December,  in  the 
year  of  our  Lord  1848,  being  a  day  of  the  December  term  of 
the  said  court,  the  following  judgment  was  rendered  in  the  said 
cause,  to  wit:  — 

"  Thomas  Toby  v.  David  Randon. 

"  This  day  came  the  parties  aforesaid  by  their  attorneys,  and 
upon  motion  of  defendant  by  attorney,  it  is  ordered  that  he 
have  leave  to  amend  his  answer  herein,  by  filing  pleas  marked 
numbers  eleven,  twelve,  thirteen,  fourteen,  and  fifteen;  and 
thereupon,  plaintiff  excepted  to  said  pleas,  and  said  except  ons 
were  argued ;  and  becaus«  it  seems  to  the  court,  that  the  ex- 
ceptions to  pleas  number  eleven  and  thitteen  are  well  taken,  it 
is  ordered  that  the  same  be  allowed ;  but  because,  as  to  pleas 
number  twelve,  fourteen,  and  fifteen,  the  said  exceptions  are 
not  well  taken,  it  is  ordered  that  the  same  be  disallowed ;  and 
on  further  motion  of  said  defendant  by  counsel,  it  is  ordered 
that  he  have  leave  to  amend  n  <  said  answer,  by  filing  pleas 
sixteen,  seventeen,  eighteen,  and  nineteen,  and  thereuf>on  the 
plaintiff  excepted  to  said  j)leas,  aiid  ssud  exceptions  were  ar- 
gued ;  and  because  it  seems  to  the  court  that  the  exceptions  t0 
picas  sixteen,  eighteen,  and  nineteen  are  well  taken,  it  is. ordered 
that  the  same  be  allowed;  but  because,  as  to  plea  nunjfber 
seventeen,  the  said  cxcepiions  are  not  w^U  taken,  it  is  ordered 
thai  the  same  be  disallowed ;  and  the  parties  being  now  at 
issue,  it  is  orde»-ed  that  a  jury  come  here,  &c. ;  whereupon  came 
a  jury  of  lawful  mcMi,  to  wit,  F.  S.  Stockdale,  Aidan  Pullani, 
James  L.  Siuitliers,  Johii  P.  Roan,  James  G.  Hoard,  Israel 
Savage,  J.  11.  McGill,  J.  S.  Stafford,  Angus  McNeill,  Frederick^ 
Rankin,  Augustus  Hoielikiss,  and  J.  C.  Shaw,  who,  being 
sworn  well  and  Iruly  to  try  the  issue  joiiod,  upon  their  oa^H 
do  say,  '  We,  the  jury,  find  the  issues  joined  in  favor  of  the 
plaintiff,  and  assess  his  damages,  by  reason  of  the  breaches  of 
promise  in  th(!  petition  mentioned,  to  05,758.04,' 

"  And  thereupon,  to  wit,  on  the  day  and  year  aforesaid,  and 
before  the  jury  aforesaid  had  retired,  the  said  defendant  by  his 
said  attorneys  excepted  to  several  opinions  of  the  court  given 
upon  the  trial  of  the  said  cause,  ancl  tendered  eight  bills  of  ex- 
ceptions, which  were  received,  signed,  and  sealed  by  the  court, 
and  ordered  to  \ic  made  part  of  the  record  in -the  said  cause, 
and  are  in  the  words  and  figures  following,  to  wit:  — 
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(These  bills  of  exceptions  filled  seventy-eight  pages  of  the 
printed  record.    The  following  is  an  abstract  of  them.) 

First  Bill 
<<  Be  it  remembered,  that  by  the  rules  of  this  court  the  prac- 
tice and  proceedings  on  the  common  law  side  thereof  are  ^v* 
emed  by  the  laws  and  rules  regulating  practice  and  proceedings 
in  the  courts  of  the  State  of  Texas,  except  so  far  as  the  f'ame 
wisiy?  by  some  order  of  thb  court,  or  by  the  laws  of  the 
United  States,  be  altered  or  modified ;  and  that,  by  the  laws 
of  the  said  State,  proceedings  are  by  petition  and  answer,  or 
plea  or  pleas,  and,  if  the  plaintSfi*  thinks  it  proper,  a  special 
replication  to  any  of  the  pleas  of  the  defendant  may,  both  by 
the  practice  of  the  courts  of  the  said  State,  as  well  ^as  by  the 
general  orders  of  this  court,  be  filed  with  the  effect  of  a  like 
replication  at  common  law,  but  no  replication  is  required  by 
the  rules ;  and  this  cause  came  on  to  be  tried  before  the  court 
and  jury,  on  the  petition  of  the  plaintiff  as  amended,  and  the 
followinfir  pleas  of  the  defendant,  which  on  argument  were 
adjudged  sufficient  and  were  sustained  against  the  exceptions 
or  demurrers  of  the  plaintiff,  to  wit,  pleas  numbered  two,  three, 
four,  five,  six,  eight,  nine,  ten,  twelve,  fourteen,  fifteen,  and 
seventeen ;  the  following  pleas,  numbered  seven,  thirteen,  six- 
teen, and  eigliteeu,  having  been  on  argument  adjudged  insuffi- 
cient. And  on  the  trial  of  the  said  cause,  the  plaintifi^  to  sus- 
tain the  issues  joined,  gave  in  evidence  the  two  promissory 
notes  sued  on,  in  words  and  figures  following,  to  wit:  — 

« '  $  1,781tSV  Galveston^  June  21, 1841. 

"  ^  Twenty-four  months  from  date,  I  promise  to  pay  to  the 
order  of  Thomas  Toby,  Esq.,  one  thousand  seven  hundred  and 
eighty-one  and  i^  dollars,  Value  received,  with  interest  from 
the  14th  of  April,  1841,  until  paid.  D.  Randon.' 

" '  $  1,781t^.  Galveston^  June  21, 1841. 

"'Twelve  months  from  date,  I  promise  to  pay  to  Thomas 
Toby,  Esq.,  or  order,  one  thousand  seven  hundred  and  eighty- 
one  and  3^V  dollars,  value  received,  >yith  interest  from  the 
14th  of  April,  1841,  until  paid.  D.  Randon.' 

**  Which  promissory  note  was  marked  2. 
"  The  plaintiff  then  offered  in  evidence  the  following  instru- 
ment in  writing,  marked  No.  3:  — 

**  *  This  instrument  of  March  14th,  1844,  witnesseth,  that 
whereas  McKinney  &  Williams  of  Galveston,  and  Thomas 
F.  McKinney,  agent  of  Thomas  Toby,  of  New  Orleans,  hold 
several  notes  drawn  by  me,  and  past  due,  and  Thomas  F. 
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i'^er  V,    I  -T-  ';**    ta.iC  7V-»n:u*  7    'I   i^  .iu*t^-  nra 

»*ar-  ie.;  -.:ifr  -.r»i*  la,:'  -y  ^w-^  ,— ^.^   -j  'j^r-i.n.  ji  jii.rr:»"ru  : 

'/  ^u^  ^^^r-ft.*-'   i-at  'Ut  fcud   3-j   j-.i.:k7  1.1*1  ^W.li.;  n?*w  ^'  ^ 

ttttivut-t  rf  ;nr»-"-:5i«e  oe  ii5;c-:**v  -jc  in  jl-l  zlj  liine  -r  sL*i  Tody 

ti*:  *5rr  t:ye^:-j»  1  rirtj  iarre  {r-.c-  1^  pracKsi-  cc  i«  <x^a 

ff«5^-rtcv>«  <*  pi2^  ,n.i*?  ',<'  iK^-^:*,  f-:sal-  ftifo  be  ti?9cd  opcr  as 

wr*'*-  *s«^  »^'"-  ^L-rttn^/CTf-  tlirt  00  2-i^iiti.i*:  «.n:.I  ii^  t^Lcm,  or 
a*y  p,*»5*  cf  eiactcst^  of  .  "-•-;iir>-^*  1*  ck^_^  'to  arj-jj  uc  p«f- 
K^v\  '/.  ^sitiA  wj>r*^  rj'j\,  t'-^'T  *bi«  tfe  aiji  rrsiaia  Lj  a^  ::;li  ksce 

•^To  *J>e  arirr/t^I'/Jtr  cf  M'l'yh  said  vn:ifi^,  tb?  <fc<irifapt, 
by  tls  e<>Gxi*Ai,  cv*^.'id.  as  do:  suiL^l^rat  to  taVc  tlic  eaid 

S'r'.,\^^jrj  n^A^  mark^i  2,  cm  of  vt#<?  natote  of  iimhaiiotts- 
ut  Vi^  <x/'.;rt  OT^mi-^J  \\^  «a-'i  o*..^*- "ljoo,  laailc  by  tbc  oooa- 
ftd  of  ti^  'i^A''zA^i\.  ar.d  p^arrnhx^I  lue  said  vritiiig  to  be  read 
ill  erid^rfH^  to  ihe  junr :  to  wbicb  o^'-.nifm  -uid  roDn^  of  tbc 
eoort,  permittin;^  the  said  wntlog  to  be  r»  ".>.  in  erideoce  to  the 
jorjr,  ti*e  <W*mdaiit,  bj  his  eounvl,  excrrp4»-d,  and  teodcrrd  thb 
bis  finri  bsil  of  excffpilooA,  wb;cii  he  prajv  may  be  signed, 
sealed,  and  made  a  pzit  of  the  record  in  the  caii5e,  which  is 
done  accordiiigiy. 

«J0HJ«  C.  Watbous- 
-  Halurdoy,  December  23d;  1S4S." 

Second  Bill, 

^  Be  it  remembered,  that  afli*r  the  jury  were  sworn  to  try  the 
ii^iiaes  in  thiM  tanw*,  the  plaintiff,  to  maintain  the  said  L<sucs  on 
hiH  (Kirt,  iiitrfj<Jur'/'d  the  evidence  rontaint<l  m  the  bill  of  cxecp- 
li/in*  num^>«T  on^,  h<Tctofore  filed  in  tliiseuu-^o;  and  th*Tenpon 
the  Haid  plaintiff  elosed  the  evidentM*  on  his  part ;  and  the  said 
defendant,  to  maintain  the  said  ij<sues  on  his  part,  gave  in  evi- 
dence! the  deposition  of  John  Randon,  as  follows,  to  wit:  — 

***Tlie  witnewH  was  present  at  the  house  of  David  llandon, 
about  the  \ni  of  Nov<»mber,  IHIG,  when  Kphraim  McLean 
came  th<»re  with  a  power  of  attorney  from  Thomas  F.  McKin- 
ncy,  authorizing  the  said  Mclxan  to  settle  all  business  hc- 
iwcen  the  said  I)avid  liandon  and  the  said  Thomas  F.  McKin- 
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ney,  and  the  firm  of  McKinncy  &  Williams,  and  for  the  pur- 
pose of  so  settling  such  business,  and  the  said  McLean  stated 
that  such  was  the  purpose  of  his  visit.  After  the  settlement 
between  Randon  and  McLean  was  agreed  upon,  witness  came 
to  Galveston  at  the  instance  of  the  said  David  Randon,  for  tlic 

imrpose  of  receiving  from  Thomas  F.  McKinney  a  receipt  in 
uU  of  all  claims  held  by  the  said  McKinney  against  the  said 
David  Randon,  and  also  a  cotton  obligation.  The  said  McLean 
knew  that  the  respondent  was  coming,  and  what  he  was  com- 
ing for,  and  knew  that  the  respondent  came  to  obtain  the  re- 
ceipt and  the  cotton  obligation,  and  the  said  McLean  consent- 
ed thereto. 

" '  When  I  arrived  in  Galveston,  I  remained  a  day  or  two, 
ttnd  did  not  see  McKinney;  during  Ihe  time  Lsaw  McLean, 
and  he  handed  me  the  receipt ;  I  asked  him  where  the  obliga- 
tion was,  and  he  told  me  he  had  n't  got  it  I  told  him  that  I 
must  have  it,  because  I  was  instructed  to  get  that  particularly 
by  my  uncle,  David  Randon.  I  rode  out  to  Mr.  McKinncy's 
house,  and  demanded  of  him  the  cotton  obligation,  which  he 
held  against  David  Randon,  and  which  I  was  requested  to  get*. 
As  near  as  I  recollect,  he  said  to  me,  "  I  remember  the  obliga- 
tion, but  it  is  either  lost  or  mislaid ;  but  it  is  of  no  consequence 
in  this  settlement,  for  the  receipt  which  I  have  given  McLean 
for.  you  includes  all."  I  rather  insisted  on  his  looking  for  it, 
but  he  said  he  would  n't  know  where  to  look  for  it,  as  he  had 
been  sick  for  some  time,  and  his  papers  were  mislaid.  He 
seemed  to  have  no  objections  in  the  least  to  giving  up  the  ob- 
ligation, if  he  could  have  found  it;  he  did  not  suggest  any 
rights  which  he  or  any  one  else  had,  growing  out  of  the  said 
obligation.  Mr.  McKinney  said  the  receipt  included  all,  and 
that  the  obligation  was  of  no  consequence,  therefore,  to  David 
Randon.  David  Randon  sent  to  McKinney  all  the  African 
negroes  he  had,  except  two ;  I  think  he  sent  twenty-one ;  he  re- 
tained two  ;  one  he  retained  in  accordance  with  the  settlement, 
and  the  other  he  purchased  and  gave  his  note  for.' 

"  CrosS'examiruUum, — 'The  settlement,  so  far  as  witness  knew, 
was  not  reduced  to  writing ;  he  was  present  a  part,  but  not  all, 
of  the  time  when  the  negotiation  between  Randon  and  McLean 
for  a  settlement  was  going  on ;  McLean  delivered  to  Randon 
some  notes,  but  nothing  else,  so  far  as  witness  knew ;  Jid  not 
know  what  notes  they  were;  has  hieard  fr^m  David  Randon 
that  they  were  his  notes,  held  by  Thomas  F.  McKinney;  wit- 
ness demanded  of  Thomas  F.  McKinney  the  cotton  obligation ; 
did  not  demand  the  Toby  notes.' 

"  The  counsel  for  the  plaintiff  objected  to  the  reading  of  th6 
foregoing  testimony  of  Jobn  Randon. 
42* 
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^  And  the  said  defendant,  further  to  maintain  the  said  issaes 
on  his  part,  offered  in  evidence  the  following  instrument  in 
writing,  and  to  prove  the  signature  to  the  same  to  be  the  hand- 
writing of  Thomas  F.  McKinnev  t  — 

""'Galveslofij  November  11th,  1846. 
^  <  Know  all  men  by  these  presents,  that  a  settlement  made  a 
few  days  since  with  I)avid  Randon,  by  K  McLean,  represent- 
ing McKinney  &  Williams,  and  Thomas  F.  McKinney,  was  a 
jfufi  and  final  settlement  of  all  notes  and  accounts  held  by  the 
said  firm,  or  the  said  McKinney,  against  said  Rtodon ;  and 
the  said  McKinnev  &  Williams  do  hereby  grant  to  him,  the 
said  Randon,  a  fiiu  release  and  acquittance  of  all  notes  and 
accounts,  according  to  the  tenor  of  said  settlement ;  it  being 
understood  that  there  is  now  no  unsettled  note  or  account  be- 
tween us,  except  some  land  obligations  of  small  value,  and  an 
obligation  given  to  E.  McLean,  in  the  name  of  Thomas  F. 
McKinney,  for  $  700,  or  a  return  of  a  negro  man,  Sam,  or  one 
of  equal  value,  which  obligation  bears  date  .9th  November, 
1846.  Thomas  F.  McKinnet, 

For  himself  and  McKi$mey  if  WtUiamsJ 

^'  Whereui>on  the  counsel  for  the  said  plaintiff  moved  the 
court  to  exclude  the  said  instrument  in  writing  from  going  to 
the  jury  as  evidence  in  this  cause,  because  the  same  was  not 
pertinent  to  any  of  the  issues  therein  ;  and  the  court  sustained 
the  objection  of  the  said  counsel  for  the  plaintiff,  and  excluded 
the  said  instrument  of  writing  from  going  to  the  jury ;  to  which 
opinion  of  the  court,  sustaining  the  said  objection,  and  exclud- 
ing the  said  instrument  in  writing  so  offered  as  evidence,  the 
defendant,  by  his  counsel,  excepted ;  and  tendered  this  his  second 
biU  of  exceptions,  which  he  prays  may  be  signed,  sealed,  and 
made  part  of  the  record  in  this  cause,  and  tne  same  is  now 
done  accordingly. 

"  John  C.  Watrous. 

"  Saturday,  December  23d,  1848." 

Third  BUI 
^  Be  it  remembered,  that  on  the  trial  of  thi^  cause,  after  the 
jury  were  sworn  to  try  the  issues  joined,  the  plaintiff  and  de- 
fendant, to  maintain  the  said  issues  on  their  respective  parts, 
introduced  the  evidence  contained  in  the  former  biUs  of  excep- 
tions, numbers  one  and  two ;  and  thereupon  the  said  defend- 
ant, further  to  maintain  the  said  issues  on  his  part,  gave  in 
evidence  a  series  of  accounts  which  were  proved  by  Thomas 
F.  McKinney  to  be  accounts  current  in  the  handwriting  of  the 
derks  of  the  firm  of  McKinney  &  Williams,  and  of  Thomas 
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F.  McKinkiev;  the  accounts,  rendered  the  30th  of  August, 
1846,  showed  a  balance  at  that  date  in  favor  of  McKinney  & 
Williams  against  David  Randon,  of  $  11 ,997.42 ;  and  a  balance 
at  the  same  date  in  favor  of  David  Rnndon  against  Thomas 
F.  McKinney,  of  $  2,648.51,  which  was  transferred  to  the  credit 
of  David  Randon  with  the  firm  of  McKinney  &c  Williams,  and 
left  the  balance  due  them  from  Randon  $  9,»i48.91." 

(These  accounts  extended  over  ten  pages  of  the  printed  rec- 
ord, and  Thomas  F.  McKinney  was  then  examined  on  the  part 
of  the  defendant    Being  cross-examined  by  the  plainiifT.) 

"  *  To  what  note  or  notes,  from  David  Randon  to  Thomas 
Toby,  the  instrument'hi  writing,  dated  March  14th,  1844,  and 
filed  with  the  plaintiff's  amendment  to  his  petition,  marked 
No.  3,  and  fully  set  forth  in  the  bill  of  exceptions  number 
one,  referred.'  And  the  said  Thomas  F.  McKinney  thcreu)H)n 
stated,  and  gave  in  evidence  before  the  jury,  that  the  said  writ- 
ing referred  to  both  of  the  promissory  notes  sued  on,  being  the 
same  filed  with  the  amended  petition,  marked  1  and  2,  and 
fully  set  forth  in  the  bill  of  exceptions  No.  1,  heretofore  filed  in 
this  cause.  Whereupon  the  counsel  for  the  defendant  insisted 
before  the  court,  and  moved  the  court  that  the  said  evidence  of 
the  said  McKinney  should  be  ruled  out  and  withdrawn  from 
the  jury,  because  the  same  was  contradictory  to  the  said  writ- 
ing marked  No.  3,  as  aforesaid,  which  it  pretended  to  ex- 
plain,—  the  said  writing  referring  only  to  one  note  from  David 
Kandon  to  Thomas  Toby. 

^But  the  court,  ovenruled  the  said  motion  of. the  said  de- 
fendant's counsel,  and  permitted  the  said  evidence  of  the  said 
McKinney  to  remain  before  the  jury.  To  which  opinion  and 
ruling  of  the  court  overruling  the  said  motion,  and  permitting 
the  said  evidence  to  remain  before  the  jury,  the  said  defendant, 
by  his  counsel,  excepted,  and  tendered  this  his  third  bill  of  ex- 
ceptions, which  he  prays  may  be  signed,  sealed,  and  made  a 
part  of  the  record  in  this  cause ;  which  is  done  accordingly. 

"John  C.  Watrous. 

«  Saiurdat/,  December  23d,  1848." 

Fourth  Bill 

"  Be  H  remembered,  that  oj^  the  trial  of  this  cause,  after  the 
jury  were  sworn  to  try  the  issue  joined,  the  plaintiff' and  defend- 
ant, to  maintain  the  said  issues  on  their  respective  parts,  gave 
the  evidence  which  is  contained  in  the  bills  of  exceptions, 
numbers  one,  two,  and  three,  heretofore  filed  in  this  cause ; 
whereupon  the  said  plaintifT,  further  to  maintain  his  said  issues, 
examined  ^Thomas  Ft  McKinney,  who  gave  in  evidence  as 
follows;" — 
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(The  evidence  of  McKinney  related  to  the  alleged  settle- 
ment and  exhibit  No.  3;  and  defendant  then  offered  a  copy  of 
the  record  in  bankruptcy  of  Toby  in  Louisiana.  This  record 
occupied  forty-eight  printed  pages.) 

"  And  the  defendant  offered  evidence  to  prove  that  the 
Thomas  Toby  therein  named  was  the  plaintiff  in  this  cause ; 
but  the  counsel  for  the  plaintiff  objected  to  the  introduction  of 
such  copy  as  evidence  before  the  jury,  as  being  insufficient  to 
sustain  any  of  th^  pleas  of  the  said  defendant ;  and  such  ob- 
jection was  sustained  by  the  court,  and  the  copy  aforesaid  was 
not  allowed  to  be  introduced  as  evidence  on  the  part  of  the 
said  defendant;  to  which  opinion  of  the  court,  sustaining  the 
said  objection  made  by  the  counsel  for  the  plti^intiff,  and  refus- 
ing to  allow  the  said  copy  to  go  to  the  jury  as  evidence,  the 
defendant,  by  his  counsel,  excepted,  and  tendered  this  his  fourth 
bill  of  exceptions ;  which  he  prays  may  be  signed,  sealed,  and 
made  part  of  the  record  in  this  cause,  and  the  same  is  now 
done  accordingly. 

"  John  C.  Watrous. 

«  Saturday,  December  23d,  1848." 

Fifth  Bill 

"  Be  it  remembered,  that  after  the  jury  were  sworn  to  try  the 
several  issues  in  this  cause,  the  plaintiff,  to  maintain  the  said 
issues  on  his  part,  gave  in  evidence  the  testimony  stated  in  full 
in  the  former  bills  of  exceptions  ;  and  thereupon  the  defendant, 
also  to  maintain  the  said  issues  on  his  part,  ^ve  in  evidence 
the  testimony  stated  in  full  in  the  former  bills  of  exceptions. 
And  the  defendant  there  closed  the  testimony  on  his  part 

"  And  thereupon  the  plaintiff,  further  to  maintain  the  issues 
joined  on  his  part,  gave  in  evidence  the  deposition  of  Ephraim 
McLean,  as  follows  :  — 

" '  In  the  settlement  between  David  Randon  and  McKinney 
&  "Williams,  I  had  no  authority  to  settle  any  notes  drawn  by 
David -Randon  in  favor  of  Thomas  Toby,  nor  did  I  know  that 
there  were  any  such  notes  in  existence  at  the  time  of  said  set- 
tlement I  cannot  now  state  all  that  was  embraced  in  the 
settlement  so  made  by  me;  there  were  a  great  many  trans- 
actions between  the  parties,  David  Randon  and  McKinney  & 
Williams,  of  from  four  to  five  years'  standing.' 

"  The  said  plaintiff  then  introduced  as  a  witness  Thomas^ 
M.  League,  and  thereupon  asked  and  demanded  of  the  said 
League  *  to  state  to  the  jury  what  he  knew  about  the  existence 
of  slavery  for  life  in  Africa.'  To  which  question  by  the  said 
plaintiff's  counsel  to  the  said  League,  the  said  defendant,  by 
his  cou^isel,  objected ;  because  the  said  evidence  was  not  prop* 
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eriy  admissible  under  any  allegation  in  the  pleadings  in  the 
said  cause;  because  the  said  question  did  not  propose  any 
proper  and  legal  manner  of  proving  the  existence  of  slavery 
for  life  in  Africa ;  and  because  it  did  not  appear  that  the 
said  Thomas  M.  League  was  a  person  qualified  to  prove  such 
facts.  But  the  court  overruled  the  objection  of  the  defend- 
ant's counsel  to  the  said  question  by  the  plaintiff  to  the  said 
Thomas  M.  League,,  and  permitted  the  same  to  be  put  to  the 
said  League,  and  answered  as  evidence  in  this  cause  before 
the  jury. 

"  To  which  opinion  and  ruling  of  the  court,  permitting  the 
said  question  to  be  put  to  the  said  League,  and  answeied  as 
evidence  in  this  cause  before  th^  jury,  the  defendant,  by  his 
counsel,  excepted,  and  tendered  thit^  his  fifth  bill  of  exceptiotis, 
and  prays  that  the  same  may  be  signed,  sealed,  and  made  a 
part  of  the  record  in  this  cause;  wliich  is  done  accordingly. 

"  John  C.  Wat rous. 

«  Saturday,  December  23d,  1848." 

Sixth  Bill 

"  Be  it  remembered,  that  after  the  jury  were  sworn  to  try 
the  several  issues  in  the  said  cause,  the  plaintiff,  to  main- 
tain the  said  issues  on  his  part,  introduced  the  evidence  con- 
tained in  the  former  bills  of  exception ;  and  thereupon  the  de- 
fendant also  introduced  the  evidence  contained  in  the  former 
bills  of  exception,  and  the  plaintiff  thereafter  introduced  the 
evidence  of  Thomas  M.  League,  as  follows :  — 

"  <  Witness  has  made  two  voyages  to  the  coast  of  Africa, 
the  first  in  the  year  1834,  the  second  in  the  year  1835,  and  re- 
mained on  the  coast  each  time  about  six  months.  Witness  was 
observant  and  inquiring  in  regard  to  the  customs  and  habits 
and  condition  of  the  people ;  knows  that  slavery  existed  in  all 
parts  of  Africa  where  he  landed,  except  in  Liberia.  A  large 
proportion  of  the  people  were  slaves.  Some  masters:  held  great 
numbers ;  the  slavery  which  existed  was  a  slavery  for  life,  and 
was  of  the  most  despotic  and  arbitrary  character.^ 

"  cross-examined,  — '  Witness  considers  himself  as  under- 
standing very  well  the  customs  and  conditions  of  the  Africans 
among  whom  he  was.  Witness  did  not  touch  upon  the  Gold 
Coast;  knows  nothing  whatever  of  the  Gold  Coast  or  Lucame 
tribe  of  Africans ;  witness  was  in  Liberia,  and  upon  the  Slave 
Coast,  and  upc*>  the  Grrain  Coast  Besides,  the  coast  of  Africa 
runs  a  good  deal  east  and  west  in  that  portion  of  it  It  was 
sometimes  the  case  that  negroes  who  were  captured  in  battie 
were  brought  from  the  interior  of  the  country  to  the  African 
coast  and  sold. 
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^  *  Witness  woald  not  feci  himself  qaalified  to  give  iDfonna- 
tion  or  advice  as  to  the  laws  which  exist  among  the  Africans, 
bot  he  wcU  knows  the  habits,  customs,  and  institutions  of  the 
conntiy,  for  be  was  observant  and  made  them  his  study,  and 
feels  himself  qualified  to  testify  in  relation  to  them.' 

^  Upon  the  trial  of  this  cause,  the  counsel  for  the  plaintiff  and 
defendant  relied  upon  certain  laws  and  parts  of  laws  and  con- 
stitutions of  Spain,  of  the  United  Mexican  States,  of  the  State 
of  Ckmhuila  and  Texas,  and  of  the  Republic  of  Texas,  copies  of 
the  original  of  which,  or  correct  translations,  here  follow:** — 

(Then  followed  a  decree  of  the  king  of  Spain  and  the 
Indies,  December,  1817,  and  the  other  laws  mentioned  above, 
and  the  bill  of  exceptions  proceeded  thus : — ) 

<<  All  of  which  laws  and  parts  of  laws  and  constitutions  are 
to  be  considered  as  referring  to  and  making  part  of  the  evi- 
dence in  the  said  cause ;  and  after  introducing  the  same,  the 
parties  closed  their  testimony  in  this  cause. 

"  Whereupon  the  counsel  for  the  defendant  moved  the  court 
to  instruct  the  jury  as  follows,  that  b  to  say : 

«  Firet  That  the  instrument  dated  March  14, 1844,  does  not 
itself  amount  in  law  to  an  acknowledgment  of  the  justice  of 
any  particular  claim,  and  cannot  remove  the  bar  of  the  act  of 
limitations  to  either  of  the  particular  notes  now  sued  on. 

"  Second.  That  if  the  jury  believe,  from  the  testimony,  that 
the  negroes,  for  the  purchase  of  whom  the  notes  now  sued  on 
were  given,  were  Africans  imported  into  Cuba  in  the  year 
1835,  and  brought  from  Cuba  to  Texas  in  the  same  year,  for 
the  purpose  of  being  held  or  sold  as  slaves,  they  will  find  for 
the  defendant 

<*  Third.  That  if  the  jury  believe,  from  the  testimony,  that 
the  negroes,  for  the  purchase  of  whom  the  notes  now  sued  on 
were  given,  were  imported  into  Texas  before  the  adoption  of 
the  constitution  of  the  republic  of  Texas ;  and  if  it  has  not 
been  proved  that  they  were  slaves  for  life  immediately  be- 
fore they  were  so  brought  to  Texas,  and  also  that  thej^  were 
in  bondage  at  the  time  of  the  adoption  of  the  constitution, 
and  also  that  they  were  the  bond  fide  property  of  the  person 
then  holding  the  same,  then  the  jury  will  find  for  the  defendant 

*«  Fourth.  That  the  proof  of  bond  fide  property  in  the  per- 
sons of  color  referred  to  in  the  constitution  of  the  republic  of 
Texas,  is  only  a  bill  of  sale  or  some  legal  conveyance  and  pos- 
session under  it,  and  that  mere  proof  of  possession  and 
acquiescence  on  the  part  of  those  held  as  slaves  is  not  suffi- 
cient proof  of  property. 

«*  Fifth.  That  if  the  jury  believe,  from  the  testimony,  that 
the  negroes,  for  the  purchase  of  whom  the  notes  now  sued 
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upon  were  given,  were,  bronght.  to  Texas  in  the  year  1835, 
then,  unless  it  is  also  proved  to  their  satisfaction  that  the  same 
negroes  Were  lawfully  held  in  bondage  as  indentured  servants 
at  the  time  of  the  adoption  of  the  constitution  of  the  republic 
of  Texas,  the  constitution  did  not  make  them  slaves,  and  the 
jury  will  find  for  the  defendant. 

>*  Sixth.  That  if  the  jury  believe,  from  the  testimony,  that 
the  negroes,  for  the  purchase  of  whom  the  notes  now  sued  on 
were  given,  did  not  voluntarily  emigrate  to  Texas,  or  were  not 
brought  to  Texas  by  some  person  emigrating  there  with  them, 
but  were  irpported  in  the  course  of  traffic  in  negroes,  and  for 
the  purpose  of  such  traffic,  in  the  year  1S35,  then  the  consti- 
tution did  not  make  them  slaves,  and  the  jury  will  find  for  the 
defendants. 

"  Seventh.  That  if  the  jury  believe,  from  the  testimony,  that 
the  negroes,  for  the  purchase  of  whom  the  notes  now  sued  on 
were  given,  were  brought  from  Africa  to  Cuba  for  the  purpose 
of  traffic,  and  to  be  sold  as  slaves,  since  the  year  1821,  then  it 
makes  no  difference  whether  they  were  before  held  as  slaves 
for  life  in  Africa  or  not 

<*  Eighth.  That  proof  of  a  custom  it\  Africa  to  hold  negroes 
as  slaves,  without  proof  of  any  law  authorizing  this  custom, 
or  proof  that  the  nations  or  tribes  in  Africa  have  no  laws,  is 
not  sufficient  to  show  that  such  negroes  were  slaves  for  life. 

"  Ninth.  That  proof  that  slavery  exists  in  other  nations  of 
tribes  in  Africa  affords  no  legal  presumption,  in  the  absence  of 
express  proof,  that  slavery  exists  in  the  Gold  Coast  or  Lucame 
tribe;  and  that  the  presumption  is  that  the  members  of  that 
tribe  are  freer' 

«*  Tenth.  That  if  the  jury  believe  that  the  instrument  dated 
March  14th,  1844,  refers  alone  to  notes  held  against  the  de- 
fendant by  Thomas  F.  McKinney,  and  if  they  believe  that,  at 
the  time  of  makinff  said  instrument,  the  said  McKinney  did 
not  actually  hold  the  notes  now  sued  on,  then  the  said  instru- 
ment  does  not  refer  to  either  of  said  notes,  and  cannot  take 
either  out  of  the  statute  of  limitations. 

^  But  the  court  refused  to  give  the  said  instructions  to  the 
jury. 

.  M  To  which  opinion  of  the  court  refusing  the  said  instruc- 
tions, the  said  defendant,  by  his  counsel,  excepted,  and  ten- 
dered this  his  sixth  bill  of  exceptions,  which  he  prays  may  be 
considered  ^  applicable  to  the  refusal  of  each  artd  all  of  said 
instructionsi  and  be  signed,  sealed,  and  made -a  part  of  the  rec* 
ord  in  the  cause ;  and  the  same  is  done  accordingly. 

«  John  C.  Watrous. 

/<  Saiurdav,  December  23d,  1848." 
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Seventh  Bill 

"  Be  it  remembered,  that  after  the  jury  were  sworn  to  try 
the  several  issues  in  this  cause,  the  plaintiff,  to  maintain  the 
said  issin^  on  his  part,  gave  in  evidence  to  the  jury  the  testi- 
mony stated  in  full  in  the  former  bills  of  exceptions ;  and  there- 
upon the  defendant,  to  maintain  th^  said  issues  on  his  part, 
gave  in  evidence  the  testimony  also  stated  in  the  former  biUs 
o^  exceptions. 

"  Whereupon  the  counsel  for  the  defendant  moved  the  court 
to  instruct  the  jury  as  follows,  that  is  to  say.: 

"  First.  That  if  the  jury  believe,  from  the  testimony  and  from 
the  instrument  dated  ftlarch  14,  1844,  that  the  said  instrument 
only  refers  t^  one  note  given  by  the  defendant  to  the  plaintiff, 
and  may  refer  to  the  ftrst  of  the  notes  set  forth  in  the  petition 
as  well  as  to  the  second ;  and  that  it  is  uncertain  to  which  it 
particularly  refers,  they  will  not  appfy  it  to  either,  and  will  find 
for  the  defendant  as  to  the  first  note. 

"  Second.  That  if  the  jury  iMjfieve,  from  the  testimony,  that  it 
was  agreed  between  Thomas  F.  McKinney  and  the  defendant, 
at  the  time  of  the  settlement  between  them  in  November,  1846, 
that  the  instrument  dat^d  jVIarch  14,  1844,  was.  to  be  given  up 
to  the  defendant,  and  that  at  that  time  the  said  McKinney  was 
authorized  to  act  as  agent  of  the  plaintiff  with  reference  to  the 
settlement  of  the  notes  now  sued  on ;  then  the  jury  will  con- 
sider such  an  agreement  as  an  entire  discharge  and  release  of 
the  defendant  from  any  promise  expressed  in  the  said  instru- 
ment or  to  be  implied  from  it,  and  as  entirely  cancelling  that 
instrument  for  the  purposes  of  tliis  suit,  and  they  will  find  for 
the  defendant  as  to  tlic  first  note. 

"  Ami  the  court  indeed  gave  the  said  instructions^  but  also, 
in  connection  therewith,  and  in  addition  thereto,  instructed  the 
jury  as  ft)Jl()W8,  that  is  to  say  : 

"  First  That  whether  the  said  instrument  referred  to  one  or 
both  notes  ^r  not,  and  to  which  it  did  refer,  were  questions  of 
fact  for  the  jury  to  determine;  and  if  they  found  that  the  said 
instrument  referred  to  that  note  which  would  otherwise  have 
been  barred  by  the  act  of  limitations,  they  would  consider  it  as 
removing  that  bar. 

"  Second.  That,  notwithstanding  what  was  said  in  the  second 
instruction  hereinbefore  set  forth,  If  Thomas  F.  McKinney  was 
not  authorized  by  the  plaintifi'  to  surrender  to  the  defendant 
the  instrument  dated  March  14, 1844,  then  his  agreement  to 
surrender  it,  if  he  made  such  an  agreement  in  the  settlement  of 
his  individual  transactions,  did  not  ))rejudice  the  right  of  the 
plaintiff  to  the  possession,  production,  and  effect  of  such  in- 
strument, or  prevent  its  acting  as  a  l^gal  bar  to  the  plea  of  the 


DECEMBER   TEBM,    1850.  005 

Bandon  v.  Tobj. 

™   '  'I  '  ' 

act  of  limitations ;  and  if  the  said  McKinney  bad  surrendered 
the  paper  without  authority  from  Toby,  Toby  could  have  given 
notice  to  produce  the  paper  at  the  trial ;  and,  if  it  had  not  been 
produced,  could  have  gone  into  parol  proof  of  its  contents. 

"  To  which  opinion  of  the  court,  giving  the  said  first-men- 
tioned instructions,  and  also  giving  the  qualifications  and  addi- 
tions immediately  preceding,  the  said  defendant,  by  his  coun- 
sel, excepted,  ana  tendered  this  his  seventh  bill  of  exceptions, 
which  he  prays  may  be  considered  as  applicable  to  each  of  the 
said  instructions,  and  be  signed,  sealed,  and  made  part  of  the 
record  in  the  cause ;  which  is  done  accordingly. 

"  JouN  C.  Watroos. 

«  ScUurday^  December  23d,  1848." 

Eighth  Bill 

"  Be  it  remembered,  that  after  the  jury  were  sworn  to  try 
the  several  issues  in  this  cause,  the  plaintiff,  to  maintain  the 
said  issues  on  his  part,  gave  in  evidence  the  testimony  stated 
in  full  in  the  former  bills  of  exceptions ;  and  thereupon  the  de- 
fendant, to  maintain  the  said  issues  on  his  part,  gave  in  evi- 
dence the  testimony  stated  in  full  in  the  former  bills  of  (excep- 
tions. Whereupon  the  court  instructed  the  jpry,  among  other 
thin^,  as  follows,  that  is  to  say : 

**  First  That  the  constitution  of  the  republic  of  Texas,  in  the 

*  general  provisions,'  section  ninth,  by  the  words  therein  used, 

*  slaves  for  life  previously  to  their  emigration  to  Texas,'  does 
not  necessarily  mes^n  *  slaves  for  life  immediately  before  their 
emigration  to  Texas.'     [And  that  the  court  have  no  right  to 

Eut  a  word  into  the  constitution ;  that  the  constitution  must 
e  construed  as  it  is,  and  that  the  constitutional  provision 
means,  that  if  a  man  had  been  a  slave  for  life  previous  to  the 
time  at  which  he  emigrated  to  Texas,  and  was  held  in  bond- 
age in  Texas  at  the  time  the  constitution  was  adopted,  and 
was  held  in  bondage  under  such  circumstances  that  he  would 
have  been  the  slave  of  the  person  so  holding  him,  if  slavery 
existed  by  law,  then  the  constitution  makes  him  a  slave  for 
life.]  The  last  part  in  brackets  was  not  specially  excepted  to, 
and  it  is  here  inserted  by  order  of  the  court,  against  the  wish 
and  the  opinion  of  the  counsel  for  the  defendant,  who  regard  it 
as  no  part  of  this  bill. 

<<  Second.  That  the  Gold  Coast,  the  Ghrain  Coast,  and  the 
Slave  Coast  are  inconsiderable  portions  of  Africa ;  and  that  if 
it  has  been  proved  that  slaverv  exists  in  one  of  those  portions, 
the  jury  may  reasdnably  infeir  its  existence  in  the  others,  in  the 
absence  of  all  other  "proof  upon  the  subject  To  .which  opin- 
of  the  court,  giving  the  said  instructions  to  the  jury,  the  de- 
voL.  XI.  43 


1B06  SUPREME   COURT. 

BandoQ  V.  Tobj. 

fendant,  by  bis  counsel,  es^cepted,  and  tendered  this  his  eighth 
bill  of  exceptions,  which  he  prays  may  be  considered  as  appli- 
cable to  each  of  the  said  instnictions,  and  may  be  signed, 
sealed,  and  made  part  of  the  record  in  this  cause ;  which  is 
done  accordingly. 

**  John  C.  Watrous. 
"  Saturday y  December  23d,  1848.'' 

The  verdict  and  judgment  were  in  favor  of  the  plaintiff,  for 
$6,758.04. 

Upon  the  above  exceptions  the  case  came  up  to  this  court, 
and  was  argued  by  Mr.  Harris  and  Mr,  Johnson^  for  the  plain- 
tiff in  error,  and  Mr.  Bibb^  for  the  defendant  in  error. 

The  counsel  for  the  plaintiff  in  error  made  the  following 
points.  - 

We  conceive  it  would  be  difficult  to  give  any  valid  reasons 
for  the  decision  of  the  court  in  sustaining  the  exceptions  to 
pleas  numbered  eleven,  thirteen,  sixteen,  and  eighteen.  By 
reference  to  these  it  will  be  seen,  among  other  things,  that 
they  state  that  the  plaintiff's  portion  of  the  purcliase-money  of 
these  negroes  was,  in  1840,  included  in  a  note  execut4;d  by 
the  defendant,  and  made  payable  to  Stc Kinney  (c  Williams ; 
and  that  while  this  note  was  in  existence,  the  said  plaintiiT. 
under  the  insolvent  law  of  Louisiana,  made,  among  other 
things,  a  cession  of  his  interest  in  this  note  for  the  benefit  of 
his  creditors ;  that  it  was  accepted  by  the  court  and  by  his 
creditors,  and  that  syndics  were  appointed  to  take  charge  of 
said  effects ;  that  the  notes  sued  on  were  given  subsequently 
to  said  cession,  and  for  the  purchase-monev  of  the  said  ne- 
groes ;  that  they  were  accepted  b^  said  plaintiff  in  fraud  of  the 
uiws  of  Louisiana,  and  of  the  rights  of  the  creditors  of  said 
plaintiff,  and  of  the  rights  of  this  defendant;  and  that  when 
said  notes  were  made  and  delivered,  the  knowledge  of  said 
cession  was  fraudulently  withheld  from  this  defendant;  and 
that  said  notes  were  given  without  xx)nsideration.  ^ 

To  show  that  the  positions  taken  in  these  pleas  were  correct, 
and  the  pleas  themselves  were  valid,  reference  is  made  to  Levy 
V.  Jacobs  et  al.,  12  La.  Rep.  109 ;  Messes  Syndics  v.  Yarbor- 
ough  et  al.,  11  La.  Rep.  531.  These  authorities  show  that, 
when  a  cession  is  made  by  an  insolvent  debtor,  all  his  property 
and  rights  are  transferred  to  his  creditors^  whether  tbey  be 
plao6d  in  his  schedule  or  not 

After  the  surrender  and  appointment  of  syndics,  the  ceding 
debtor  has  Ao  longer  any  capacity  to  appear  in  court  in  rela- 
tion to  the  property  surrendered.    Mclntire  v.  Whiting,  7  La. 
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Rep.  273.  lie  loses  the  capacity  of  institutinff  soits.  Gk>od« 
win  V.  Chesneau,  4  N.  S.  103.  The  saJe  by  him  of  property 
not  placed  on  the  inventory  is  a  nullity,  and  will  not  support 
prescription.     Duplessis  v»  Roulet  et  al.,  11  La.  Rep.  345. 

Where  he  is  defendant  in  the  court  below,  he  cannot  even 
appeal  in  regard  to  transferred  property.  Knight  6c  Callender 
t;.  Debtors,  10  La.  Rep.  228.     See  Chitty  on  Q>ntracto,  196. 

These  authorities,  we  think,  show  that  the  exceptions  to 
these  pleas  ought  not  to  have  been  sustained. 

The  proceedings  in  Louisiana  passed  Toby's  title  to  per- 
sonal property  and  debt«  situated  in  Texas.  See  Story's  Con- 
flict of  Laws  (ed.  1846),  §§  420,  421.  The  first  of  these  sec- 
tions (420^  shows  that  the  assignee  could  maintain  an  action  in 
Texas  in  his  own  name.     (See  also  note  2  to  this  section.) 

Assignees  or  syndics  of  a  fjreign  bankrupt  may  sue.  Ali- 
von  17.  Fnrnival,  1  Cromp.,  Mees.,  &  Rose.  296.  See  also  Sto- 
ry's Conflict  of  Laws,  (§i  398,  399,  355,  566,  353  a*,^  Cook  v. 
Lansing,  3  McLean,  571. 

The  execution  of  these  notes  did  not  discharge  the  original 
debt  Chitty  on  Contracts,  767,  and  note ;  Smith's  Mercantile 
Law,  529,  and  note ;  Muldon  v.  Whitlock,  1  Cowen,  306.  See 
also  Glasgow  v.  Stevenson,  6  N.  S.  (La.  Rep.)  567. 

On  the  part  of  the  plaintifl'  in  error,  it  will  be  further  con- 
tended, that  the  District  Court  erred, — 

I.  In  submitting;  exhibit  3  to  the  jury,  to  be  construed  by 
fhem ;  we  contend  that  it  should  have  been  construed  by  the 
court  See  1  Starkie's  Ev.  463 ;  Aforrell  v.  Friti),  3  Mees.  6& 
Wels.  402 ;  8  Car.  &  Payne,  246 ;  1  Bing.  266 ;  Snook  v.  Mears, 
5  Price,  636;  Clarke  t).  Dutcher,  9  Cowen,  678;  Chapin  v. 
Warden,  15  Vermont,  560. 

IL  Said  instrument  was  not  such  an  acknowledgment  of 
the  justice  of  a  debt  as  is  required  in  order  to  take  a  case  oat 
of  the  operation  Of  the  statute  of  limitations. 

Exhibit  3  amounts  only  to  a  contract  not  to  p)ead  the  stat- 
ute of  limitations.    See  Warren  v.  Walker,  23  Maine,  453. 

IIL  Said  instrumlflit  (exhibit  3)  was  not  an  acknowledg- 
ment of  any  debt  or  note,  according  to  its  tenor,  and  could  not 
take  such  debt  or  note  out  of  the  statute  of  limitations,  or  ena- 
ble a  party  to  recover  on  it  It  was  merely  a  promise  to  pay  a 
debt  in  a  particular  way,  vi2.  by  delivering  an  amount  of  cot- 
ton atoually.  And  we  contend  that  the  plaintiff  cannot  make 
aaid  instrument  available  in  this  suit ;  for,  as  a  contract,  it  de- 
parts from  the  original  note,  and  cannot  sustain  it  It  amounts 
in  itself  to  a  substantive  contract,  and  controls  the  rights  of  the 
plaintiffs.  See  Bell  t;.  Morrison,  1  Peters,  362 ;  and  Angell  on 
Ltniitationsi  ch.  20;  see  also  ciL21,  on  Conditional  Acknowl- 
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edgments.  This  was  a  restricted  acknowledgment  or  promise. 
It  was  a  departure  from  the  note,  and  the  obligee  cannot  use 
it  for  the  mere  purpose  of  acknowled&;n;ieht  He  cannot  take 
it  as  the  contract  of  the  defendant  only. 

Again,  a  party  is  entitled  to  recover  only  when  he  proves  the 
existence  of  his  claim  or  debt;  a  plaintiff  is  never  permitted  to 
recover,  when  the  proof  leaves  the  matter  uncertain  as  to 
whether  the  debt  is  due  or  not ;  and  in  this  case,  if  we  admit 
that  exhibit  3  refers  to  one  or  the  other  of  the  notes  sued  on,  still, 
we  contend,  it  fully  appears,  from  the  face  of  the  instrument, 
that  it  refers  to  not  more  than  one  of  them,  and  it  is  utterly 
uncertain  to  which  it  really  does  refer.  The  same  argument 
that  might  be  used  to  show  that  it  referred  to  one  could,  word 
for  word,  be  used  to  show  that  it  referred  to  the  other.  Hence 
we  contend  tfiat  it  cannot  be  applied  to  the  first  note,  so  as  to 
take  that  out  of  the  operation  of  the  statute ;  for  it  amounted 
to  no  proof  that  this  was  the  note  to  which  it  related.  Being 
thus  indefinite,  it  ought  not  to  have  been  admitted  as  evidence. 

See  Angell  on  Limitations,  254  -  257 ;  Bailey  v.  Crane,  21 
Pick.  323 ;  Stafford  v.  Bryan,  3  Wend.  532 ;  Moore  «.  Bank 
of  Columbia,  6  Peters,  86;  Clarke  v.  Dutcher,  9  Cowen,  678; 
Holmes  v.  Green,  1  Starkie,  397. 

JV.  Said  instrument  was  not  admissible,  because  it  was  a 
promise  to  pay  or  to  deliver  cotton  to  Thomas  F.  McKinney, 
and  not  to  Thomas  Toby,  the  plaintiff. 

V.  Thomas  F.  McKinney,  to  whom  this  instrument  was 
given,  for'  a  valuable  consideration,  agreed  that  it  should  be 
given  up  to  Bandon  and  discharged.  This,  we  contend,  is 
proved  by  the  testimony  of  John  Kandon ;  and  the  court,  we 
think,  erred  in  instructing  the  jury  that  special  authority  bom 
Toby  to  McKinney  to  r^ease  said  instrument  was  necessary ; 
and  unless  he  was  Toby's  agent  for  this  purpose,  his  discharge 
of  the  instrument  divested  Toby  of  no  right  under  it  It 
amounted  to  a  contract,  new,  distinct,  and  substantive.  It  was 
made  witF  Thomas  F.  McKinney ;  he  was  the  party  to  it,  and 
we  contend  that  he  bad  a  right  to  release  it,  unless  Bandon 
knew  thax  iiis  authority  had  ceased,  and  that  he  was  acting 
firaudulently ;  and  we  contend  that  his  contract  to  give  it  up 
vacated  all  rights  under  it  The  presumption  was  that  Mc- 
Kinney continued  to  act  as  the  agent  of  Toby  until  Bandon 
was  notified  to  the  contrary.  .  See  Story  od^  Agency,  ch.  16,  p. 
493 ;  Chitty  on  Contracts,  780. 

McKinney's  testimony  shows  that  this  instrument  was  given 
to  him ;  that  he  then  held  the  notes  sued  on ;  that  it  was  a 
promise  to  him,  and,  so  far  as  Toby  was  <K)ncerned,  he  had  ob* 
tained.it  gratuitously  and  officiously. 
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VL  It  is  clear  from  the  law  of  Spain,  contained  an  the  tran- 
script, that,  had  these  neCToes  been  slaves  in  Africa  (of  which 
there  is  certainly  no  proof),  still  they  would  have  become  free 
oh  their  arrival  in  Caba.  rThen  they  contined  free,  unless  they 
were  made  slaves  by^he  constitution  of  the  late  republic  of 
Texas;  and  in  order  that  this  should  have  occurred,  three 
things  must  have  existed,  viz.:  —  1st,  they  must  have  been 
slaves  for  life  previous  to  their  emigration  to  Texas;  3d,  they 
must  have  been  held  in  bondage  when  the  constitution  was 
adopted ;  3d,  they  must  have  been  **  the  band  fide  property  of 
tbe  person  so  holding  them."  Now,  in  the  first  place,  we  con- 
tend that  these  negroes  were  free  when  they  were  exported 
from  Cuba  to  Texas.  In  the  second  place,  we  contend  that 
the  constitution  means  only  to  make  those  persons  slaves  who 
were  lawfully  held  in  bondage;  it  could  not  be  otherwise  than 
that  these  were  tortudUsly  held  in  bondage.  And,  in  the  third 
place,  they  being  free  in  Cuba,  they  could  by  no  possibility 
whatever,  either  on  that  island  or  in  Texas,  have  becpme 
^slaves  for  life ;  and  therefore  could  not  have  become  the  boni 
fide  property  of  the  person  holding  them.  Besides,  the  term 
<<  emigration,"  used  in  the  constitution,  copld  not  have  been 
intended  to  mean  persons  who  were  imported  into  Texas  for 
traffic,  either  mediately  or  immediately,  from  the  coast  of  Africa. 
The  whole  object  and  intention  of  this  clause  of  the  constitu- 
tion seems  to  have  been,  to  make  such  as  were  slaves  for  life  in 
the  United  States  when  they  emigrate  slaves  in  Texas.  Thb 
view  of  the  subject  is,  we  think,  sustained  by  the  whole  sectioUi 
and  is  very  strongly  sustained  by  the  last  portion,  which  pro- 
vides that ''  the  importation  or  admission  of  Africans  or  negroes 
into  the  republic,  excepting  from^  the  United  States  of  America, 
is  for  ever  prohibited,  and  declared  to  be  piracy."  And  we  con- 
tend that  the  court  erred  in  charging,  in  effect,  that  the  consti- 
tution intended  to  make  slaves  of  persons  who  were  free  before 
their  arrival  in  Texas. 

VII.  The  court  erred  in  admitting;  the  testimony  of  Thomas 
M.  League.  He  was  no  expert,  and  was  consequently  incom- 
petent to  testify  as  to  foreign  laws  or  customs. 

VIIL  The  court  erred  in  admitting  proof  of  slavery  in  Afri- 
ca, and  in  charging  that  this  came  within  the  provision  of  the 
constitution. 

History  teaches  that  slavery  in  Africa  is  dependent  upon 
force,  and  is  the  result  of  battles  and  struggles  not  recognized 
by  civilized  nations,  nor  bv  the  laws  of  nations.  And  such  a 
state  of  slavery  could  not  have  been  within  the  design  of  the 
constitution  of  the  late  republic.  This  view  is  sustained  by 
the  Amistad  case,  15  Peters,  593. 
43* 
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And  it  is-  well  known  that,  in  the  proeecation  of  the  slaTc 
trade,  but  little  regard  is  paid  to  the  condition  of  the  African, 
aa  to  whether  he  is  bond  or  free. 

IX.  The  court  erred  in  charging  that  the  Qo\d  Coast,  Slave 
Coast,  &C.,  are  inconsiderable  parts  of  Africa,  and  proof  that 
slavery  existed  in  one  part  afforded  a  presumption  that  it  existed 
in  another  part  This,  we  contend,  b  repugnant  alike  to  reason 
and  to  experience.  If  a  similar  case  were  to  be  tried  in  any 
court  in  Europe,  would  proof  that  slavery  existed  in  Maryland 
amount  to  proof  that  it  existed  also  in  Massachusetts  ?  Yet 
this  presumption  would  be  much  more  reasonable  than  the 
charge  of  the  court,  for  these  States  are  under  the  same  gen- 
eral government,  a!*d  the  different  tribes  in  Africa  are  all  inde- 
pendent, and  are  generally  hostile  towards  each  other 

Again,  this  charge  expressly  violates  that  provision  of  the 
statute  of  Texas  which  provides,  that  ^'  the  judge  shall  not  in 
any  case,  civil  or  criminal,  charge  or  comment  on  the  weight 
of  the  evidence  or  testimony,"  &c  See  Acts  of  1846,  p.  360, 
§99. 

These  negroes  having  t>een  introduced  into  Cuba  and  into 
Texas  against  law,  we  contend  that  the  purchase-money  for 
which  they  were  sold  cannot  be  recovered ;  and  that  it  was  en- 
tirely immaterial  whether  they  were  then  bond  or  free.  Billard 
et  aL  v.  Hayden  et  al.,  12  English  Common  Jjaw  Reports,  222. 
See  also  Law  v.  Hodgson,  2  Campbell's  Nisi  Prius  Reports,  147. 

Mr.  Bibbf  for  defendant  in  error,  classified  the  bills  of  excep- 
tions according  to  their  subjects,  instead  of  considering  them 
numerically. 

First  BUI  of  Exceptions. 

The  exposition  of  the  instrument  No,  3,  which  the  court 
was  moved  to  adopt,  confined  it  to  the  one  note  only ;  applied 
it  to  No.  1,  payable  2l8t  June,  1843  (within  the  period  of  pre- 
scription), to  the  exclusion  of  note  No.  2,  payable  2l8t  June, 
1842,  more  than  four  years  next  before  suit  brought,  so  that 
the  bar  by  the  statute  might  apply.  That  exposition  the  court 
refused  to  adopt,  and  admitted  the  instrument  to  be  read  in 
evidence  to  the  jury. 

This  exposition  dwells  upon  one  expression,  "  my  note,"  to 
the  total  neglect  of  the  antecedent  and  consequent  parts.  The 
instrument  recites  "  several  notes,"  held  by  McKinney  &  Wil- 
liams, and  Thomas  F.  McKinney,  afi^ent  of  Thomas  Toby, 
some  two  years  before,  on  which  said  Rahdon  had  obtained 
farther  indulgence  over  and  above  the  time  of  "  their  maturity" ; 
that  said  indulgence  was  granted  by  Thomas  F.  McKinney, 
upon  Randon's  promise  then  to  iappropriate  fialf  his  crops 
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every  year  to  pay  the  amount  due  feaid  McKimiey  &  Williacoai 
if  there  be  any  thing  due  them  over  and  above  the  amount  of 
purchase  of  negroes  bought  of  them,  and  ^  then  in  extinguish* 
ment  of  said  amount  of  purchase  of  negroes.''  From  this  re* 
dtal  it  is  plain  that  there  were  *'  sevenu  notes/'  not  two  only, 
.  upon  which  the  indulgence  bad  been  granted ;  and  that  the 
^^  several  notes,"  ^past  due,"  upon  which  the  indulgence  had 
been  so  obtained  some  two  years  before,  were  all  drawn  in  con* 
sideration  ^*  of  the  amount  of  purchase  of  negroes  " ;  and  that 
the  proceeds  of  half  the  crops  were  to  be  applied,  secondly,  ^  in 
extinguishment  of  said  amount  of  purchase  of  negroes."  So  the 
^  several  not^s  "  were  in  consideration  ^  of  said  amount  of  pur- 
chase of  negroes."  All  the  several  notes  were  included  in  the 
arrangement  of  1844  for  payment  by  the  addition  of  #the  other 
half  of  the  crops ;  all  were  included  in  the  promise,  <<  that  no 
advantage  shall  be  taken,  or  any  plea  of  statute  of  limitations 
l^e  made  to  avoid  the  payment  of  said  notes,  but  they  shall  be 
and  remain  in  as  full  lorce  and  effect  as  though  they  were  re- 
newed." 

Shall  the  expressions  <<  several  notes,"  ^^  farther  indulgence 
on  said  notes,"  <^  said  amount  of  purchase  of  negroes,"  no  ad- 
vieintage  of  the  statute  of  limitations  ^  to  avoid  the  payment  of 
said  notes,"  but  "they  shall  be"  as  though  they  were  "re- 
newed," be  passed  over  and  made  nugatory,  by  harping  solely 
upon  the  words  "  of  which  my  note  to  said  Toby  is  a  part  ch 
consideration  "  ? 

The  sages  of  the  law,  in  the  exposition  of  treaties,  pacts, 
statutes,  testaments,  deeds,  and  other  instruments,  have  used 
and  handed  down  to  us  rules  which  are  commended  as  the  dic- 
tates of  enlightened  reason  and  .common  sense,  whereof  the 
following  will  suffice  for  the  present,  viz. :  — 

"  That  the  construction  be  made  on  the  entire  instrument, 
and  that  one  part  of  it  doth  help  to  expound  another,  and  that 
every  word  (it  it  may  be)  may  take  effect  and  none  be  rejected, 
and  that  all  the  parts  do  agree  together,  and  there  be  no  dis- 
cordance therein.  Ex  antecedentibus  et  consequentibus  est 
optima  interpretatio.  For  Turpis  est  pars  quee  cum  suo  toto 
non  convenit     Maledicta  expositio  quae  corrumpit  textum." 

"  That  the  construction  be  such  as.  the  whole  and  every  part 
of  it  may  take  effect,  and  as  much  effect  as  may  be  for  that 
purpose  for  which  it  was  made."     Touchstone,  ch.  6,  §  4,  p.  87. 

To  cavil  about  the  words  in  subversion  of  the  plain  intont 
of  the  parties,  is  a  malice  against  justice  and  the  nurae  of  in- 
justice.    Throckmerton  v.  Tracy,  Flowd.  16L 

A  man  ought  not  to  rest  on  the  letter  only,  "  nam  qui  hosret 
in  litera  hsret  in  cortice,  but  he  ought  to  r^y  upon  the  sense, 
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which  is  the  kernel  and  the  fruit,  whereas  the  letter  is  bat  the 
shell"    Eyston  v.  Studd,  Plowd.  467. 

^  Falsa  orthographia,  falsa  grammatica,  non  vitiat  cartam 
vel  concessionem,"  nor  the  singular  instead  of  the  plural  num- 
ber, nor  the  plural  instead  of  the  singular.  Earl  of  Shrewsbury's 
case,  9  Co.  48  a ;  Co.  Ldtt  146  b. 

"  The  office  of  a  eood  expositor  is  to  make  construction  on 
all  '.the  parts  together,  ana  jiot  of  one  part  only  by  itself. 
Nemo  enim  aliquam  partem  recte  intelligere  possit,  antequam 
totum  iterum  atque  iterum  perlegerit"  Lincoln  College's 
case,  3  Co.  69  b ;  8  Viner,  p.  181,  F,  a,  pi.  7. 

Construction  must  be  made  in  suppression  of  the  mischief, 
and  in  advancement  of  the  remedy.     Co.  Litt  381,  b. 

The  construction  insisted  on  by  the  cx>unsellors  for  Ran- 
don,  in  this  bill  of  exception,  violates  all  the  rules  of  coni^truc- 
tion ;  it  dwells  upon  a  word  only ;  disregards  the  preceding 
and  succeeding  parts ;  corrupts  the  text ;  sticks  in  the  shell, 
tastes  not  of  the  kernel ;  and  disregards  the  purport  and  intent 
of  the  writing.  The  bar,  by  the  statute  of  limitations,  was  the 
mischief  to  arise  from  further  indulgence ;  the  remedy  intend- 
ed was,  that  no  advantage  of  the  statute  should  be  taken ;  that 
the  notes  should  remain  in  as  full  force  and  effect  as  if  renewed. 
But  the  exposition  insisted  on  is  for  the  purpose  of  inflicting 
the  very  mischief  which  the  instrument  intenaed  to  avoid ;  to 
apply  the  remedial  agreement  to  the  note  payable  at  twen^- 
four  months,  not  bamd  by  the  statute,  and  exclude  note  No. 
2,  payable  at  twelve  months,  that  it  may  be  barred. 

TT^ird  Bill  of  Exceptions. 
After  Randon  had,  by  plea  upon  plea  and  amendment 
upon  amendment,  averred  that  the  only  consideration  for  the 
notes  sued  on  was  African  negroes  imported  into  Texas,  and 
sold  by  said  Toby  or  his  agent,  and  after  he  had  adduced  T.  F. 
McKinney  as  a  witness,  and  proved  by  him  that  both  the  notes 
sued  on  were  given  in  consideration  of  Toby's  interest  in  the 
negroes,  and  in  the  note  to  McKinney  &  Williams  of  1st  Sep- 
tember, 1840,  and  that  Randon  knew  it,  then  his  witness  was, 
upon  cross-examination,  asked  by  the  counsel  for  Toby  to  what 
note  or  notes  from  David  Randon  to  Thomas  Toby  the  in- 
strument in  writing  dated  l4th  March,  .1844,  referred.  Said 
witness  answered,  "  that  it  referred  to  both  of  the  promissory 
notes  sued  on,  being  the  same  filed  with  amended  petition, 
marked  1  and  2";.  thereupon  the  counsel  for  Randon  moved 
the  court,  <<  that  the  said  evidence  of  the  said  McKinney  should 
be  ruled  out  and  withdrawn  from  the  jury,  because  the  same 
wae  contradictory  to  the  said  writing  marked  No.  3,  as  aforo* 
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said,  which  it  pretended  to  explain ;  the  said  writing  refenring 
only  to  one  note  from  David  Randon  to  Thomas  Toby," 

The  constraction  of  the  instrument  insisted  on  by  that 
objection  is  still  founded  upon  the  one  word  ''note,"  the  one 
idea  *<  my  note,'*  culled  out  and  separated  from- the  body  of  the 
instrument,  as  if  the  true  reading  and  sense  did  not  save  from 
the  statute  of  limitations  the  whole  debt  in  arrear  for  the  pur« 
chase  of  the  negroes,  as  well  the  balance  due  to  Toby  for  his 
inten^st  in  the  negroes,  as  the  balance  due  to  McKinney& 
Williams  upon  the  note  to.  them  of  September  1st,  1840,  which 
was  also  given  for  the  purchase  of  the  negroes. 

That  the  instrument  No.  3  refers  to  the  whole  amount  of 
the  purchase  of  the  negroes,  which  had  been  divided  into  parts, 
the  one  part  payable  to  McKinney  &  WiUiams,  the  oth» 
payable  to  Thomas  Toby  upon  the  two  notes  to  him  for  his 
mterest  in  the  negroes,  is  the  legal  construction  of  the  instru- 
ment  The  answer  of  the  witness  Thomas  F.  McKinney,  that 
the  instrument  referred  to  both  the  notes  to  Toby,  is  consistent 
with  the  legal  construction  of  the  instrument  when  applied  to 
the  facts  existing  at  its  date ;  it  is  not  altering  nor  contradict^ 
ing  the  instrument  by  any  new  secret  averment,  but  is  in 
accord  with  its  true  meaning  and  legal  effect, — with  the  sound 
exposition  of  the  instrument  viewed  in  all  its  parts.  The 
Words,  ''of  which  my  note  to  said  Toby  is  a  part  of  considera- 
tion," are  explained  by  the  antecedent  and  consequent  parts  to 
m^n, ''  of  which  my  debt  to  said  Toby  is  part  of  consideration 
of  the  amount  of  purchase  of  negroes."  The  word  "note" 
means  token  of  a  debt,  paper  given  in  confession  of  a  debt,  and 
may  well  be  used  as  a  noun  collective  (notnen  coUeciivum)  to 
signify  a  debt  upon  one  consideration  divided  into  two  parts, 
payable  at  different  days. 

The  court  could  not  have  given  the  opinion  that  McKin- 
ney's  testimony  contradicted  the  instrument  No.  3,  without 
falsifying  fact  and  law. 

Sixth  Bill  of  Exceptions. 

This  subject  is  again  moved  in  the  sixth  bill  of  exceptions, 
by  two  instructions  asked  of  the  court  and  refused. 

"1st  That  the  instrument  dated  14th  March,  1844,  does  not 
itself  amount  in  law  to  an  acknowledgment  of  the  justice  of 
any  particular  claim,  and  cannot  remove  the  bar  of  the  act  of 
limitations  to  either  of  the  particular  notes  now  sued  on." 

"  10th.  That  if  the  jury  believe  that  the  instrument  dated- 
March  14th,  1844,  refers  alone  to  notes  held  against  the  defend- 
ant by  Thomas  F.  McKinney,  and  if- they  believe  that  at  the 
time  of  making  said  instrument  the  saia  McKinney  did  not 
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actually  bold  the  notes  now  sued  on,  then  the  said  iostrument 
does  not  refer  to  either  of  said  notes,  and  cannot  take  either  of 
said  notes  out  of  the  statute  of  limitations.'' 

To  what  has  been  said  heretofore  upon  the  exposition  of 
the  instrument  of  14th  March,  1S44,  I  will  add,  that  it  not- 
only  acknowledges  the  justice  of  the  debt  to  Toby  for  his  part 
of  the  negroes,  but  expressly  waives  the  advantage  of  the 
statute  of  limitations;  the  maxim  is,  ^Quilibet  renunciari  po- 
test beneficium  juris  pro  se  introducto." 

The  tenth  instruction  contains  two  vices; — Ist,  a  proposi- 
tion to  refer  the  legal  exposition  of  the  instrument  to  the  jury ; 
3d,  a  false  construction,  founded  upon  the  mere  letter,  in  sub- 
version of  the  sense  and  intent  of  the  instrument 

In  the  seventh  bill  of  exceptions  this  subject  is  again  moved 
.  by  the  first  instruction,  and  exception  taken  to  the  qualification 
with  which  the  court  gave  that  instruction  to  the  jury. 

Seventh  Bill  of  Exceptions. 

The  instruction  moved  was,  "that  if  the  jury  believe  from 
the  testimony,  and  from  the  instrument  dated  14tb  March, 
1844,  that  said  instrument  only  refers  to  one  note  given  by  de- 
fendant to  plaintiff,  and  may  refer  to  the  first  of  the  notes  set 
forth  in  the  petition  as  well  as  to  the  second,  and  that  it  is  un- 
certain to  which  it  particularly  refers,  they  will  not  apply  it  to 
either,  and  will  find  for  the  defendant  as  to  the  first  note." 

The  court  gave  the  instruction  with  thb  qualification :  ^that 
whether  the  said  instrument  referred  to  one  or  both  notes  or 
not,  and  to  which  it  did  refer,  were  questions  of  fact  for  the 
jury  to  determine ;  and  if  they  found  that  the  said  instrument 
referred  to  that  note  which  would  otherwise  be  barred  by  the 
act  of  limitations,  they  would  consider  it  as  removing  the  bar.'' 

To  this  instruction  as  given,  the  counsel  for  Randon  excepted. 

Still  harping  upon  the  word  ''note,''  upon  the  one  idea 
^my  note,"  sticking  in  the  letter,  in  the  moss  of  the  bark, 
blind  to  the  substance,  the  counsellors  of  Randon  would  not 
be  content  with  an  instruction  by  the  court  more  favorable 
than  any  which  ought  to  have  been  given  upon  this  their  mo- 
tion. Verily,  their  devotion  to  this  word  "  note,"  to  the  one 
idea  "  my  note,"  evinces  a  zealous,  unreasonable  idolatry,  di- 
vided by  a  very  thin  partition  from  foolishness. 

The  proper  province  of  the  court  is  to  construe  the  words 
of  a  written  instrument;  the  proper  province  of  the  jury  is  to 
try  and  find  facts,  but  not  the  legal  meaning  and  effect  of 
writings. 

This  instruction  as  moved  ought  to  have,  been  rejected 
totally.     That  the  court  erred  in  giving  an  instruction  on  the 
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motion  of  the  defendant  Randon,  beneficial  to  him  and  not  to 
his  prejudice,  is  not  assignable  for  error  by  him  upon  his  writ 
of  error. 

As  this  seventh  bill  of  exceptions  has  been  mcftitioned,  the 
other  point  of  exception  contained  in  it  may  be  disposed  of. 

The  counsel  for  Randon  moved  the  instruction  to  the  jury, 
secondly  slated  on  pa^  504,  which  the  court  gave,  with  this 
addition  and  explanation  :  — 

**  If  Thmnas  F.  McKinney  was  not  authorized  by  the  plaintiff 
to  surrender  to  the  defendant  the  instrument  dated  March  14th, 
1844,  then  his  agreement  to  surrender  it,  if  he  made  8uch  an 
agreement  in  the  bcttlement  of  his  individual  transactions,  did 
not  prejudice  the  right  of  the  plaintiff  to  the  possession,  pro- 
duction, and  cfTect  of  such  instrument,  or  prevent  its  acting  as 
a  legal  bar  to  the  plea  of  the  act  of  limitations ;  and  if  the 
said  iVIc Kinney  had  surrendered  the  paper  without  authority 
from  Toby,  Toby  could  have  given  notice  to  produce  the  pa- 
per at  the  trial ;  and,  if  it  had  ncTt  been  produced,  could  have 
gone  into  parol  proof  of  its  contents." 

This  addition  to  instruction  second,  moved  by  Ra.idon's 
counsel,  and  given  by  the  court,  was  necessary  and  proper,  in- 
asmuch as  it  had  been  expressly  proved  by  the  said  Raiidon's 
witness,  Thomas  F.  McKinney,  and  TobVs  witness,  E.  Mc- 
Lean, that  the  notes  to  Toby  were  not  included  in  the  settle- 
ment alluded  to,  and  that  neither  McKinney  nor  McLean  had 
any  authority  to  settle  the  notes  sued  on ;  neither  did  they  pro- 
fess to  Randon  to  have  any  such  authority. 

A  person  may  have  an  action  on  a  stipulation  in  his  favor 
in  a  deed  to  which  he  was  not  a«  party.  Mayor  v.  Bailey,  6 
Martin,  321. 

Second  Bill  pf  Exceptions. 

Randon's  second  bill  of  exceptions  states  an  objection  by 
the  plaintiff  Toby  to  evidence  offered  of  a  receipt  dated  No-* 
vember  11,  1846,  signed  by  Tbomas  F.  McKinney,  for  himself 
and  McKinney  &  Williams,  according  to  a  settlement  made 
for  them  by  E.  McLean,  because  not  relevant  or  pertinent  to 
any  matter  in  issue ;  which  objection  was  sustained. 

The  exclusion  of  that  receipt  was  clearly  proper.  There  is 
neither  ^^ambiffuUas  lalens^^  nor  ambiguUas  palens^^'  about 
which  to  start  an  argument  David  Randon's  witnesses,  John 
Randon  and  T.  F.  McKinney,  and  Toby's  witnes^s,  McLean, 
concur  that  the  notes  to  Tobv  were  not  included  in  the  said 
settlement  made  by  Mcl^ean,  alluded  to  in  the  receipt  offered 
in  evidence  by  Randon;  that  said  McLean  had  no  authority  to 
settle  the  notes  to  Toby. 


516  SUPREME  COURT. 

Bandon  v.  Toby. 

The  instranient,  upoa  its  face,  excludes  any  pietence  that 
the  debt  of  Randon  to  Toby  due  by  the  notes  now  sued  was 
settled  or  acquitted  thereby. 

Fourth  Bill  of  Exceptions. 

The  point  of  the  fourth  bill  of  exceptions  is  this :  that  the 
plaintiff,  Toby,  objected  to  the  evidence  offered  by  defendanti 
Bandon,  consisting  of  the  copy  of  the  record  of  the  proceed- 
ings in  the  court  of  the  State  of  Louisiana  between  Thom- 
as Toby  and  Thomas  Toby  &  Brother  v.  Their  Creditors; 
which  objection  was  sustained  by  the  court 

The  record  objected  to  is  the  transcript  of  the  proceeding  be* 

fun  on  the  8th  of  October,  1840,  in  the  State  of  Louisiana, 
fth  judicial  district,  by  petition  and  schedule  of  estate,  filed 
by  the  partners  Thomas  Toby  &  Brother,  and  Thomas  Toby, 
in  his  individual  name,  against  their  creditors,  under  the  law 
of  that  State  respecting  insolvent  debtors. 

Pleas  upon  this  same  subject  of  the  cessio  bonorunij  and  sup- 
posed assignment  of  Toby's  latent  right  to  a  part  of  a  chose 
in  action,  and  his  concealment  of  such  assignment  when  the 
after  notes  of  the  21st  of  June,  1841,  were  executed,  are  to  be 
found  in  the  record. 

Remarks  upon  such  pleas  have  been  reserved,  so  that  the  in- 
sufficiency of  the  pleas  rejected  by  the  court,  and  the  propriety 
of  the  decision'of  the  court  in  rejecting  the  record  of^  the  pro- 
ceedinfi^  in  Louisiana,  as  to  the  cessio  bonorumj  might  be  com- 
pressed into  one  and  the  same  argument  That  argument  is- 
properly  divisible  into  two  heads :  — 

1.  The  facts  of  the  case. 

2.  The  law  of  the  case. 

1st  As  to  the  facts.  The  chronological  order  of  events  shows 
that  at  the'  filing  of  the  petition  and  schedule,  8th  October,  1840, 
and  at  the  acceptance  thereof  by  the  creditors,  at  the  time  of 
the  discharge  j^ven  by  the  creditors,  and  at  the  time  of  the 
confirmation  of  all  those  proceedings  by  the  order  of  the  court 
of  27th  November,  1840,  the  interest  of  Thomas  Toby  in  the 
negroes  in  Texas  had  been  sold,  and  that  interest  was  included 
in  the  note  given  by  Randon  to  McKinney  Sc  Williams,  of  Ist 
September,  1840,  tfo  that  Toby  had  only  an  unexpressed,  la- 
tent, equitable  interest  in  the  chose  in  action  for  $  10,94948, 
executed  by  Randon  to  McKinney  &  Williams,  which  included 
Toby's  interest,  and  also  the  interest  of  the  other  cotenants 
in  the  negroes  previously  sold  to  Randon.  This  interest  of 
Thomas  Toby  in  the  choses  in  action,  payable  to  McKinney 
&  Williams,  was  never  severed  until  the  notes  now  sued  on, 
dated  2l3t  June^  1841,  were  executed  by  Randon  to  Thomas 
Toby. 
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Spon  these  facts  the  law  is  clear  that  the  latent,  equitable, 
vided  interest  of  Thomas  Teby  in  the  chose  in  actiooi 
payable  to  McKinney  &c  Williams,  was  not  assignable,  did 
not  pass  by  the  proceedings  in  Louisiana  from  Toby  to  his 
creditors,  and  was  not  required  by  the  laws  of  Louisiana  to 
have  been  assigned  by  Toby  to  his  creditors,  under  the  said 
proceedings  and  cessio  bonarum^ 

A  debt  as  between  debtor  and  creditor  is  indivisible  witboat 
the  consj^nt.  of  both.    Kelso  v»  Beaman,  6  La.  Rep.  90. 

No  debtor  is  bound  to  pay  a  debt  by  portions,  and  no  partial 
transfer  can  be  made  by  a  creditor  so  as  to  be  binding  on  a 
debtor,  even  when  notice  is  given,  except  by  the  express  con- 
sent of  the  latter.  Miller  t;.  Brigot  et  aL,  8  La.  Kep.  536 ; 
Poydras  v.  Delamere,  13  La.  Rep.  101 ;  Mandeville  i;.  Welohi 
5  Wheat  277. 

Those  decisions  show  that  the  exception  to  the  admissibility 
of  the  record  was  properly  ruled  by  the  court,  and  that  the  de- 
cisions rejecting  pleas  respecting  the  cessio  bonorum  were  also 
proper. 

(The  arguments  of  Mr.  Bibby  upon  the  fifth,  sixth,  and  eighth 
bills  of  exceptions,  relative  to  slavery  in  Africa,  &c.,  are  omit- 
ted.) 

Mr.  Justice  GRI^R  delivered  the  opinion  of  the  court 
Had  this  case  been  conducted  on  the  principles  of  pleading 
and  practice,  known  and  established  by  the  common  law,  a 
short  declaration  in  assumpsit^  a  plea  of  non-assumpsU^  and 
nannissumpsU  infra  sex  armos^  would  have  been  sufficient  to 
prepare  the  case  for  trial  on  its  true  merits.  But,  unfortu- 
nately, the  District  Court  has  adopted  the  system  of  pleading 
and  code  of  practice  of  the  State  courts ;  and  the  record  be- 
fore us  exhibits'  a  most  astonishing  congeries  of  petitions  and 
answers,  amendments,  demurrer*,  and  exceptions,  —  a  wrangle 
in  writing  extending  over  more  than  twenty  pages,  and  con- 
tinued nearly  two  years, — in  which  the  true  merits  of  the  case 
are  overwhelmed  and  concealed  under  a  mass  of  worthless 
pleadings  and  exceptions,  presenting  some  fifty  points,  the  most 
of  which  are  wholly  irrelevant,  ajid  serve  only  to  perplex  the 
court,  and  impede  the  due  administration  of  justice.  The 
merits  of  the  cse,  when  extricated  from  the  chaos  of  demurrers 
and  exceptions  in  which  it  is  enveloped,  depend  on  two  or 
three  questions,  simple  and  easily  decided.  We  do  not  deem 
it  necessary,  therefore,  to  inquire  whether  the  court  below  may 
have  erred  in  their  decision  of  numerous  points,  submitted  to 
them,  which  have  no  bearing  on  the  merits  of  the  case,  and  are 
of  no  importance  to  the  just  decision  of  it    It  will  be  uuneces* 
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sary  to  decide  whether  the  judge  erred  in  his  construction  of 
the  laws  of  Africa  !!!  and  other  questions  of  a  similar  character, 
provided  it  shall  appear  that,  on  the  admitted  facts  of  the  case, 
he  should  have  instructed  the  jury  that  the  defendant  had  es- 
tablished no  just  defence  to  the  plaintiffs  action. 

On  the  trial,  the  plaintiff  gave  in  evidence  two  notes  exe- 
cuted by  defendant,  and  purporting  to  be  for  value  received, 
payable  to  the  plaintiff  or  his  order.  They  were  dated  in  June, 
1841,  and  payable  in  one  and  two  years.  Three  distinct  de- 
fences were  set  up  by  defendant,  which  had  some  apparent 
foundation  of  fact  to  support  them  ;  a  fourth,  that  the  defend- 
ant had  paid  the  notes  to  McKinney,  the  agent  of  the  plaintifi^ 
being  proved  to  be  false  '\n  fact,  need  not.  be  further  noticed. 

l»t.  The  first  was  the  statute  of  limitations,  of  four  years, 
of  the  State  of  Texas. 

2dly.  That  the  plainiifT  had  made  an  assignment  of  all  his 
property  to  his  creditors,  and  therefore  had  no  right  to  recover. 

And  3dly.  That  the  notes  were  given  for  the  purchase  of 
negroes  imported  from  Africa  to  Cuba  and  thence  to  Texas  in 
1835,  and  consequently  that  the  defendant  bad  received  no  con- 
sideration, because  the  negroes,  being  imported  contrary  to  law, 
were  entitled  to  their  freedom. 

We  shall  notice  these  points  of  defence  in  their  order. 

1st.  The  plea  of  the  statute  of  limitations  was  primi  fade 
good,  as  to  one  of  the  notes,  as  sui£  bad  not  been  instituted  till 
rnore  than  four  years  after  it  became  due.  But  the  plaintiff 
rebutted  this  plea  by  the  exhibition  of  the  following  agreement, 
signed  by  Randon,  the  defendant 

"  This  instrument  of  March  14th,  1844,  witnesseth  :  That 
whereas  McKinney  &  Williams,  of  Galveston,  and  Thomas 
F.  McKinney,  agent  of  Thomas  Toby,  of  New  Orleans,  hold 
several  notes  drawn  by  me,  and  past  due ;  and  Thomas  F. 
McKinney,  some  two  years  since,  did  agree  for  McKinney  & 
Wiilianrs,  and  the  said  Thomas  Toby,  to  grant  me  further 
inddgence  on  said  notes,  over  and  above  the  time  of  their 
maturity  ;  and  I  did  then  say,  promise,  and  agree,  that  I  would 
deliver  to  him,  the  said  Thomas  F.  McKinney,  each  and  every 
year,  .all  the  one  half  of  every  crop  of  cotton  in  payment,  first 
of  the  amount  due  the  said  McKinney  &  Williams,  if  there 
be  any  thing  due  them  over  and  above  the  amount  of  purchase 
of  negroes  bought  of  them,  and  then  in  extinguishment  of  said 
amount  of  purchase  of  negroes»,  of  which  my  note  to  said  Toby 
is  a  part  of  consideration  ;  and  I  further  agree  and  oblige  my- 
self, that  any  surplus  1  may  have  from  the  proceeds  of  the 
other  half  of  my  crops,  over  and  above  my  wants,  exclusive 
of  any  speculations  or  purchase  of  negroes,  shall  also  be<  turned 
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over  as  above ;  and  I  further  bind  and  obligate  myself,  my  heirs, 
assign*!,  and  administrators,  that  no  advantage  shall  be  taken, 
or  any  plea  of  statute  of  limitations  be  made,  to  avoid  the 

!>ayment  of  said  notes,  but  they  shall  be  and  remain  in  as  full 
bree  and  effect" as  though  they  were  renewed.     ^  „ 

.      ^         ^  « D.  Randon." 

This  agreement,  being  founded  on  a  good  consideration  and 
accepted  by  the  plaintiff,  became  incorporated  in  the  notes,  and 
formed  a  part  ox  the  contract,  by  mutual  consent  It  extended 
the  time  of  payment,  and  the  statute  did  not  begin  to  run  till 
the  extended  time  had  expired.  It  operated  also  by  way  of 
estoppel  in  pais  to  a  defence  under  the  statute  of  limitations. 
Otherwise  the  defendaAt  would  gain  an  advantage  by  his  own 
fraud,  or  put  the  plaintiff  to  an  action  on  the  agreement  On 
one  or  the  other  of  these  principles,  the  doctrine  of  estoppel 
has  its  foundation.  The  plea  of  the  statute  is  a  breach  of  tl\e 
agreement,  and,  to  avoid  circuity  of  action,  it  may  be  set  up  in 
avoidance  of  the  plea.  Moreover,  the  stipulation  in  this  agree- 
ment fonns  a  new  promise  on  good  consideration  to  pay  the 
money,  which  has  always  been  held  as  a  sufficient  replication 
to  the  plea  of  the  statute  of  limitations. 

It  has  been  a  subject  of  complaint  in  this  case,  also,  that  the 
court  submitted  the  construction  of  this  instrument  of  writing 
to  the  jury.  But  the  defendant  cannot  allege  this  as  error. 
First,  because  it  was  done  at  his  own  request ;  and  secondly, 
because  the  court  should  have  instructed  the  jury  that  the  con- 
struction contended  for  by  the  defendant  was  wholly  without 
foundation.  The  use  of  the  word  "  note,"  in  the  singular  num- 
ber, instead  of  <<  notes,"  is  so  palpable  a  slip  of  the  pen,  that 
its  use,  although  furnishing  an  opportunity  for  cavil,  could  not 
be  said  to  create  an  ambiguity  on  the  face  of  the  instrument, 
or  leave  any  doubt  as  to  its  true  intent  in  the  mind  of  any  one 
who  will  read  the  whole  of  it  together,  and  has  no  intent  or 
desire  to  pervert  it  It  refers  to  "  several  notes,"  it  acknowl- 
edges that  "/urther  indulgence  \vas  granted  on  said  notes,"  and 
••obligates"  the  defendant  not  to  plead  the  statute  of  limita- 
tions* to  "said  notes."  Both  the  notes  to  Toby  were  admitted 
to  be  part  of  the  consideration  paid  for  the  purchase  of  the 
negroes  referred  to  in  the  agreement;  consequently,  the  use 
of  the  word  **  note  "  was  a  mere  error  in  grammar,  or  slip  of 
the  pen. 

By  the  settlement  with  McKinney  and  the  firm,  and  pay- 
ment of  the  notes  held  bv  them  against  the  defendant,  this 
Cper  became  useless  and  inoperative  as  to  them  ;  but  as  there 
no  pretence  that  the  notes  of  Tobv  were  paid,  the  surrender 
of  the  agreement  to  Randon  would  have  beea  a  fraud  on 
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Tobj,  aad  tbe  prooMfc  of  McKmaey  to  dD  aa  raaant  UYmB- 
dvte  iU  kgal  effect. 

2d.  The  reeoid  ^rea  in  crideoee.  to  ilww  tbe  insotreocj 
of  Toby  aoid  his  assigniiient  under  the  prooeafings  in  Loom- . 
ana,  after  the  purehaae  of  the  negroes  and  befiofe  the  noles 
now  in  mit  were  given.  ooostrtGied  no  legal  defence  to  the  ao- 
tioo.  The  faking  of  the  note  pajab«e  to  Tobj  was  no  fraod 
on  the  drfmdant ;  Tobj  was  himself  of»e  of  the  syndics  or  as* 
ognees  to  settle  his  insolrent  estate ;  he  had  n  right  to  secnre 
the  debt  and  gire  an  acquittance  far  it,  and  whether  he  took 
the  note  payable  to  himself  iodiTidoaDy,  or  as  syndic,  and 
whether  he  has  accounted  for  it  to  his  creditors,  or  may  be 
bound  to  <io  it  hereaftpr.wfaen  the  money  is  receired,  are  qnes- 
tiotts  with  which  the  defendant  has  no  concern  wfaatercr. 

3d.  The  plea  that  the  notes  were  given  far  African  negroes 
imported  into  Texas  after  the  year  1S33  is  equally  unaTailaUe, 
aa  a  matter  of  defence,  with  those  already  mentioned.  This 
fiict  seems  to  have  been  alleged  in  the  pleadings,  as  showing  a 
want  of  consideration.  On  the  argnment  here,  it  was  endeav- 
oied  to  be  supported  on  the  ground  that  the  notes  were  void, 
because  the  introduction  of  African  negroes,  both  into  Caba 
and  Texas,  was  contrary  to  law.  But  in  neither  point  of  Tiew 
will  these  tads  constitute  a  defence  in  the  present  case.  If 
tiiese  notes  had  been  given  on  a  contract  to  do  a  thing  forbid- 
den br  law,  undoubtedly,  they  would  be  Yoid ;  and  the  court 
would  gire  no  remedy  to  the  offending  party,  though  both 
were  tn  pari  deUda,  But  Toby  or  his  agent,  McKinney,  had 
no  connection  with  the  person  who  introduced  the  negroes 
contrary  to  law.  Neither  of  the  parties  in  this  case  had  any 
thing  io  do  with  the  original  contract,  nor  was  their  contract 
made  in  defiance  of  law.  The  buying  and  selling  of  negroes, 
in  a  State  where  slarery  is  tolerated,  and  where  color  is 
primA  facie  eridence  that  such  is  the  siatuM  of  the  person, 
cannot  be  said  to  be  an  illegal  contract,  and  Toid  on  that  ac- 
count The  crime  committed  by  those  who  int^pdnced  the 
negroes  into  the  country  does  not  attach  to  all  those  who  may 
afterwards  purchase  tbero.  It  is  true  that  the  nc«oes  may 
possibly,  by  the  laws  of  Texas,  be  entitled  to  their  ueedom  on 
that  account  If  the  defendant  had  shown  that  the  negroes 
bad  sued  out  their  freedom  in  the  courts  of  Texas,  it  would 
have  been  a  good  defence.  In  every  sale  of  personal  property 
there  is  an  implied  warranty  of  tide,  for  a  breach  of  which  a 
Tendee  may  .sue  his  vendor  and  recover  the  price  paid ;  and 
on  a  suit  for  such  price  may  plead  want  of  consideration  or 
eviction  by  a  better  title.  But  that  is  neither  alleged  nor 
proved  in  the  present  case.  .  On  the  contrary,  the  ddendant 
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held  and  enjoyed  the  negroes,  and  sold  them  and  received 
their  value ;  and  the  negroes  are  held  as  slaves  to  this  day,  if 
alive,  for  any  thing  that  appears  on  the  record.  As  respects 
the  defendant,  therefore,  he  has  received  the  full  consideration 
for  his  notes,  the  title  to  his  property  has  never  been  ques- 
tioned, nor  has  he  been  evicted  from  the  possession,  or  threat- 
ened with  eviction.  Consequently  he  has  no  right  to  set  up 
a  defence  under  the  implied  warranty  of  title,  or  for  want  of 
consideration. 

If  the-  defendant  should  be  sued  for  his  tailor's  bill,  and  come 
into  court  with  the  clothes  made  for  him  on  his  back,  and 
plead  that  he  was  not  bound  to  pay  for  them,  because  the  im- 
porter had  smuggled  the  cloth,  he  would  present  a  case  of 
equal  merits,  and  parallel  with  the  present ;  but  would  not  be 
likely  to  have  the  verdict  of  the  jury  or  judgment  of  the  court 
in  his  favor. 

The  defendant  has  bought  these  negroes  in  the  condition  of 
slaves  de  fctcto^  with  the  prima  fade  evidence  of  their  siaiui 
imprinted  on  their  forehead ;  he  has  held  them  as  slaves,  be 
has  sold  them  as  such,  and  he  has  no  right  to  caU  upon  the 
court  in  a  collateral  action,  to  which  neither  the  slaves  nor 
their  present  owners  are  parties,  to  pronounce  on  the  question 
of  their  right  to  freedom,  especially  in  support  of  a  defence 
which  has  so  little  to  recommend  it 

Having  thus  examined  the  merits  of  this  case,  and  shown 
that  the  court  ought. to  have  instructed  the  jury  to  find  for  the 
plaintiff  on  the  admitted  facts  of  it,  we  think  it  wholly  unneces- 
sary to  examine  further  the  multitude  of  demurrers  or  excep- 
tions spread  over  the  record,  as  no  decision  of  the  court  below 
upon  them  could  have  wronged  the  defendant  or  affected  the 
merits  of  the  case. 

The  judgment' of  the  court  beloW  is  therefore  affirmed,  with 
costs. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Texas,  and  was  arguc^d  by  counsel  On  consideration 
whereof,  it  is  now  here  ordered  and  adjudged  by  this  court, 
that  the  judgment  of  the  said  District  Court  in  this  cause  be, 
and  the  same  is  hereby,  affirmed,  with  costs  and  damages  at 
the  rate  of  six  per  centum  per  annum. 

Supplementary  Order. 
Afr.  Bibb,  of  counsel  for  the  defendant  in  error,  having  stated 
to  the  court  that  it  appeared  on  the  face  of  the  record  of  this 
case,  that  Thomas  Toby  was  dead,  that  the  citation  was  served 
44* 
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on  Jonas  Butler,  his  administrator,  and  that  the  plaintifT  in 
error  had  accepted  such  service  of  the  citation,  moved  the  court 
that  the  titling  .of  the  case  in  this  court  be,  David  Randon, 
Plaintiff  in  error,  v.  Jonas  Butler,  Administrator  of  Thomas 
Toby,  deceased,  and  that  the  judgment  of  this  court  be  entered 
in  behalf  of  said  Jonas  Butler.  Whereupon  it  is  now  here  or- 
dered by  the  court,  that  the  said  motion  be,  and  the  same  is 
hereby,  granted,  and  that  the  clerk  make  the  entries  accord- 
ingly. 


Arthur  Spear,  Claimant  cp  trb  Schooner  Lucy  Ann  and  Cargo, 
Appellant,  v.  Henry  Place,  Libellant,  por  himselp  and  others. 

Where  the  admiralty  court  decreed  that  a  repsel  shoald  pay  salvage  to  the  amount 

of  one  iiflh  of  her  value,  and  that  value  was  showii^  be  $  2,600,  an  a|>peal  to  this 

court  would  not  lie,  for  want  of  jurisdiction. 
It  is  the  amount  of  salvage,  and  not  of  .the  vessel,  which  tests  the  jurisdiction ;  the 

salvage  only  being  in  controversy. 
The  master  could  not  properly  i^present  (without  special  authority)  the  coa<iigneet 

of  the  cai^  who  had  received  their  respective  consignments  l>cfore  the  filing  of 

the  libel.    They  lived  in  the  place  where  the  court  was  held,  and  ought  to  have 

represented  their  own  interests. 
The  master,  therefore,  cannot  anpear  for  them  all  conjointly,  and  in  tliis  case  the 

amount  of  salvage  to  be  paid  by  the  largest  consignee  would  be  only  $  1,136.80. 
Neither  the  salvage  upon  the  vessel  or  cargo,  therefore,  is  sufficient  in  amount  to 

bring  the  case  within  the  jurisdiction  of  this  court. 

This  was  an  appeal  from  the  District  Court  of  the  United 
States  for  the  State  of  Texas. 

It  was  a  libel  filed  on  the  22d  of  December,  1848,  by  Henry 
Place,  master  of  the  steamship  Globe,  for  himself  and  the  other 
owners  of  the  ship,  against  the  schooner  Lacy  Ann  and  cargo, 
for  salvage. 

The  return  of  the  marshal  to  the  writ  of  seizure  was  as  fol* 
lows:  — 

"Received  this  '^nrit  the  22d  day  of  December,  1848,  and 
executed  the  same  day  by  seizing  the  schooner  Lucy  Ann,  her 
tackle,  apparel,  and  mrniture;  and  on  the  same  day  seized 
certain  goods,  wares,  and  merchandise,  as  per  bills  and  bills  of 
lading  hereto  atta9hed,  and  marked  No.  Iy2,  3,  4,  6,  6,  7,  as 
furnished  by  the  owners  and  consignees  of  said  goods,  which 
said  goods  I  left  in  the  possession  of  the  consignees,  first  taking 
their  receipts  to  be  delivered  when  called  for. 

"  Jambs  H.  Cocke,  Marshal^ 
By  H.  B.  Martin,  D.  Marshal^ 
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On  the  29th  of  December,  1848,  Spear  intervened,  claiming 
as  follows :  -^ 

"  To  the  Honorable  John  C.  Watrous,  Judge  of  the  District 
Court  of  the  United  States  within  and  lor  the  District  of 
Texas. 
"  And  Arthur  Spear,  of  the  State  of  Maine,  intervening  for 
his  interest  in  the  schooner  Lucy  Ann,  as  well  as  for  the  other 
owners  of  said  schooner,  and  for  the  owners  and  consignees  of 
the  cargo  thereof,  and  for  all  whom  it  may  concern ;  this  re- 
spondent, the  said  Arthur  Spear,  being  master  of  said  schooner, 
and  aUo  owner  of  an  interest  of  about  one  fourth  therein,  ap- 
pears before  this  honorable  court,  and  claims  the  said  schooner 
and  her  said  cargo ;  and  for  answer  to  the  libel  and  complaint 
of  Henry  Place,  of  New  Orleans,  in  the  State  of  Louisiana, 
against  the  schooner  Lucy  Ann,  her  tackle,  apparel,  and  furni- 
ture, and  all  and  singular  the  goods,  wares,  and  merchandises 
now  or  late  on  board  of  said  schooner,  in  a  cause  of  salvage, 
civil  and  maritime,  alleges  and  articulately  propomids,  as  fol- 
lows," &C.,  &c. 

The  case  having  been  dismissed  by  this  court,  for  the  want 
of  jurisdiction,  it  is  not  necessary  to  state  the  circumstances 
which  gave  rise  to  the  claim  for  salvage. 

On  the  3d  of  January,  1849,  Norman  Hurd  and  E.  P.  Hunt 
were  ordered  by  the  court  to  appraise  the  schooner,  her  tackle, 
apparel,  and  furniture,  and  also  the  cargo ;  who  appraised  the 
vessel,  &C.,  at  $  2,600,  and  the  cargo  at  $  21,325.73,  divided 
amongst' several  diflerent  owners  or  consignees  as  follows :  — 

J.  S.  Vedder, $  6,698.00 

J.  K.  Brown, 92.89 

Perry  &  Flint,       .......  100.42 

Perry  &  Flint,  for  Leyles  &  Co.,       .        .        .  6.07 

Sydnor  &  Bone, 9,113.34 

Rice,  Adams,  &  Co.,  for  ace.  Sampson  &  Co.,  615.21 
Rice,  Adams,  &  Co.,  for  their  own  aca,        .        .     4,566.11 

Rice,  Adams,  &  Co.,  for  Rice  &  Nichols,         .  1,133.69 

$21,325.73 

On  the  30th  of  January,  1849,  the  District  Court  passeo 
the  following  decree  :  — 

^This  cause  having  been  heard  by  the  court  upon  the 
pleadings  and  proofs,  and  the  court  being  now  sufficiently  ad- 
vised in  the  premises,  and  it  appearing  to  the  satisfaction  of 
the  court  that  the  schooner  Lucy  Ann  and  cargo,  now  before 
ihe-court  libelled  against  in  this  cause  are  of  the  value  of 
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$  23,925.73,  to  wit,  said  schooner  being  of  the  value  of 
$2,600,  and  said  cargo  of  the  valae  of  $21,325.73,  and  the 
same  was,  on  the  18th  day  of  Deceaiber,  1848,  saved  from 
entire  loss  and  destraction  by  means  of  ast^istance  rendered  by 
the  steamship  Globe,  whereof  Henry  Place  was  master,  and 
Charles  Morgan,  John  T.  Wright,  Heni^  Morgan,  and  C. 
Harris,  owners ;  it  is  therefore  ordered,  adjudged,  and  decreed 
by  the  court,  that  the  libellants,  Henry  Place,  Charles  Morgan, 
John  T.  Wright,  Henry  Morgan,  and  C.  Harris,  have  and  re- 
cover in  full  satisfaction  for  their  salvage  the  one  fifth  part 
of  the  aforesaid  gross  amount  of  the  aforesaid  value  of  said 
schooner  and  cargo,  to  wit,  the  sum  of  $  4,785.14,  and  that 
said  schooner  and  cargo  be,  and  the  same  are  hereby,  charged 
with  and  subjected  to  the  payment  of  said  amount  of  salvage ; 
the  said  schooner  to  be  charged  with  the  payment  of  the  sum 
of  $  520  thereof,  and  the  said  cargo  to  be  charged  with  the 
payment  of  the  sum  of  $  4,265.14  thereof.  And  it  is  further 
ordered,  adjudged,  and  decreed,  that  said  schooner  Lucy  Ann, 
her  tackle,  apparel,  and  furniture,  be  condemned,  and  that  the 
same  be  sold  by  the  marshal  of  this  district  for  the  payment 
of  said  sum  of  $520  so  assessed  thereon  as  aforesaid,  and 
that  said  cargo  be  condemned,  and  that  the  same  be  sold  by 
the  marshal  of  this  district,  for  the  payment  of  said  sum  of 
$  4,265.14  so  assessed  as  aforesaid,  and  that  the  proceeds  of 
said  schooner  and  cargo  be  brought  into  court  to  abide  the 
further  order  of  this  court  herein.  And  it  is  further  ordered, 
adjudged,  and  decreed,  that  said  sales  take  place  on  the  24th 
day  of  February,  1849,  after  giving  ten  days'  notice  of  the  time 
and  place  of  sale,  and  that  aU  costs  and  charges  in  this  cause 
be  taxed  upon  and  paid  out  of  the  balance  of  the  proceeds  of 
said  schooner  and  cargo  after  the  payment  of  the  aforesaid 
amount  of  salvage,  unless  Arthur  Spear,  the  respondent,  shall 
immediately  pay  the  same  into  court. 

"  By  agreement  of  the  libellants  in  this  cause,  by  their  proc- 
tors, made  in  open  court,  it  is  ordered,  adjudged,  and  decreed 
by  the  court,  that  the  sum  of  $  4,785.14,  decreed  to  be  paid  to 
the  libellants  in  said  cause,  be  distributed,  apportioned,  and 
paid  to  the  libellants  in  proportions  as  follows,  to  wit,  to 
Henry  Place,  the  master  of  the  steamship  Globe,  the  sum  of 
$250,  and  to  Charles  Morgan,  John  T.  Wright,  Henry 
Morgan,  and  C.  Harris,  the  owners  of  tho  steamship  Glob^ 
the  sum  of  $  4,53^.14. 

From  this  decree  the  claimant  appealed  to  this  court 
Afterwards  the  District  Court  allowed  the  yessel  and  cargo 
to  be  released,  upon  payment  into  court  of  the  amount  decreed 
for  salvage  and  costs. 
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It  was  argaed  by  JUr.  Walker,  for  the  appellanU,  and  Mt. 
Coxe^  for  the  appellee. 

Mr.  Coze  raiaed  the  question  of  jurisdiction  as  follows. 

So  far  as  ^regards  the  caigo,  the  interests  of  the  owners  are 
not  properly  represented,  as  has  been  intimated  ;  as  the  vessel 
was  bound  to  Galveston,  the  presumption  is,  that  the  owners 
or  consignees  were  there. 

The  principle  of  law  applicable  in  such  case  is,  that  where 
the  principal  is  without  the  country,  or  resides  at  a  great  dis- 
tance from  the  coart,.the  admission  of  a  claim  and  test  affidavit 
by  his  agent  is  the  common  course  of  the  admiralty;  but 
where  the  principal  is  within  a  reasonable  distance,  something 
more  than  a  formal  affidavit  is  expected ;  at  least  a  suppletory 
oath  of  the  principal  should  be  tendered.  9  Cranch,  244.  See 
alsoDunlap's  Adm.  Pr.  161,  162;  The  Sally,  1  Oallis.401; 
The  St  Lawrence,  1  Gallis.467. 

Captain  Spear,  then,  if  entitled  to  make  any  claim  in  the 
case,  could  only  represent  the  vessel,  and  had  no  title  whatever 
to  represent  the  cargo ;  and  as  the  decree  of  the  District  Court 
only  affected  the  vessel  to  the  amount  of  $520,  the  amount  in 
controversy  is  not  sufficient  to  give  this  court  jurisdiction. 
Stratton  v,  Jarvis,  8  Peters,  4 ;  The  Warren,  6  Peters,  143 ;  Act 
of  March  3, 1803,  c.  40  (2  Stat  at  Large,  244). 

The  appraisement  shows  that  the  cargo  belonged  to  several 
parties,  and  that  there  were  also  several  consignees.  These 
interests  were  entirely  distinct ;  no  one  represented  a  sufficient 
amount  to  entitle  him  to  appeal  to  this  court  Strattou  v. 
Jarvis,  8  Peters,  4. 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the  court 

A  libel  was  filed  in  the  District  Court  of  Texas,  December 
22d,  1848,  by  Place,  as.  master  of  the  steamship  Globe,  and 
four  others^,  as  owners.  It  was  in  rem  against  the  schooner 
Lucy  Ann,  her  tackle  and  cargo,  on  a  claim  for  salvage. 

The  material  averments  were,  that  the  schooner  on  the 
18th  of  that  month,  in  a  fog,  got  ashore  on  the  north  break- 
ers of  the  bar  at  the  entrance  of  the  port  of  Galveston ;  that 
the  libellant,  seeing  her  danger  and  signals  of  distress,  as- 
sisted in  getting  her  off,  and  saving  the  vessel  and  cargo ;  and 
the  libel  then  prayed  that  all  persons  interested  therein  be  noti- 
fied to  appear  and  show  cause  why  the  libellants  should  not 
have  a  decree  for  such  money  or  such  proportion  of  the  proper- 
ty saved  as  is  a  just  compensation  for  their  salvage  services. 

On  the  same  day  a  writ  of  seizure  issued  against  the  vessel 
ard  cargo,  wherever  found,  and  the  officer  the  same  day  re- 
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turned,  that  be  bad  seized  tbe  vesael;  bat  aftertmking  tbe  cargOi 
io  tbe  hands  of  seven  diSerent  owners  and  consignees,  in  ▼ari> 
ons  and  independent  proportions,  bad  left  it  there,  on  receiving 
their  receipts  therefor. 

On  tbe  29tb  of  December,  at  tbe  time  notified.  Spear,  tbe 
master  and  part  owner  of  the  schooner,  appeared  professedly 

i>ebalf  of  himself  and  other  owners  of  k>oth  vessel  and  carso, 
and  denied  most  of  tbe  allegations  in  tbe  libel,  and  any  rigbudl 
claim  by  tbe  plaintiffs  for  salvage,  and  prayed  for  judgment 
and  cost  in  his  own  behal£ 

It  was  shown  at  the  trial,  by  tbe  appraisement  and  evidence, 
that  the  schooner  was  worth  $2,600  and  tbe  ca^o  $  21,265.73, 
and  after  a  full  bearing  of  tbe  witnesses  the  salvage  decreed 
by  tbe  court  was  one  fifth  of  the  value,  being  $520  on  the 
schooner,  and  $  4,265.14  on  tbe  cargo. 

From  this  decree  Spear  entered  an  appeal:  and  the  first  ques- 
tion presented  is  whether  this  court  has  jurisdiction  to  sustain   t. 

In  order  to  sustain  it,  the  decree  must  be  of  the  value  of 
$  2,000,  against  his  own  interests,  or  those  of  some  persons  he 
can  properly  represent  here. 

But  his  own  private  interests  extend  only  to  about  one 
fourth  oftb^  vessel,  chained  with  a  salvage  of  less  than  $  200; 
and  if  he  may  be  considered  as  properly  acting  for  the  other 
and  absent  part  owners,  the  decree  against  the  whole  vessel 
is  but  $  520,  or  $  1,480  less  than  is  necessary  to  confer  on 
us  jurisdiction  in  this  class  of  cases. 

It  is  the  amount  of  salvage,  if  any,  w^hich  is  in  controversy, 
and  which  teifts  the  jurisdiction,  and  not  the  value  of  tbe  vessel 
or  cargo.     Wilson  v.  Daniel,  3  Dallas,  401. 

The  next  inquiry  is,  whether  the  salvage  on  the  vessel  can 
be  made  sufficient  to  give  jurisdiction,  by  adding  any  interest 
of  the  master  in  the  cargo  affected  by  the  decree. 

But  be  does  not  claim,  nor  appear  to  have  owned,  any  part 
of  the  cargo. 

Nor  could  he  properly,  as  mere  master  of  the  vessel,  represent 
oriict  for  any  part  of  the  cargo  after  it  was  delivered  to  the  con- 
signees, they  residing  near,  as  was  the  case  in  this  instance,  at 
the  time  of  his  appearance  as  well  as  at  the  time  of  his  appeal. 

Had  the  salvage  against  the  cargo  been  claimed  at  a  distance 
from  the  owners  or  consignees,  and  while  it  was  in  his  custody 
dr  control,  he  might  ex  officio  possess  some  power,  and  he  liable 
to  some  duty,  in  watching  over  it,  in  their  absence.  The 
Schooner  Adeline,  9  Cran(?h,  2SG,  13ut  when,  as  here,  his  pos- 
session and  control  had  entirely  ceased,  and  the  consignees 
lived  in  the  same  city  where  the  court  vas  held,  and  were  in 
full  charge  of  the  cargo,  no  official  connection  contiaued,  and 
no  other  is  set  up  or  pretended  to  be  proved. 
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In  strict  law,  then,  it  does  not  seem  competent  for  him  to 
prosecute  any  appeal  in  their  behair,  separately  or  in  conjunction 
with  his  own  interests,  without  showing  some  special  authority 
from  them  for  that  purpose.  Several  precedents  fully  sustain 
this  view.  - 

Thus,  in  the  case  of  the  Schooner  Sally  and  Cargo,  1  Gallis. 
402,  it  is  laid  down,  that,  "in  all  cases  where  it  is  practi« 
cable,  it  is  the  duty  of  the  owners  to  claim  in  person,  or  at 
least  to  annex  their  own  affidavit  to  the  special  facts  stated  in 
support  of  the  claim." 

Especially  is  such  the  case  where  the  owners  or  consignees 
are  within  the  jurisdiction  of  the  court;  as  it  is  so  easy  to  do 
it,  if  desiring  any  interference ;  and  as,  by  the  master  appearing 
and  appealing  without  their  authority,  they  might  be.  involved 
in  litigation  and  costs  against  their  wishes.  The  Ship  St.  Law* 
rence  and  Cargo,  1  Crallis.  469;  Dunlap's  Adm.  Pr.  161. 

But  supposing  it  were  too  late,  after  allowing  hjs  appearance 
below  in  their  behalf,,  to  object  to  his  further  prosecution  of  the 
claim  by  an  appeal,  still  the  insufficiency  of  the  amount  of  any 
one  decree,  or  of  any  one  class  of  interests  in  «ny  one  person 
or  firm,  to  justify  our  jurisdiction,  is  not  removed. 

In  case  of  an  individual  claiming  for  others  in  admimlty, 
the.  rights  of  each  person  or  firm  represented  are  supposed  to 
be  contained  or  covered  in  separate  decrees,  or  separate  portions 
of  one  decree,  as  each  owns  separately,  and,  if  not  thus  con- 
sidered, one  may  have  to  pay,  or  be  made  to  suffer,  for  another. 
Oliver  et  al.  v.  Alexander  et  al.,  6  Peters,  143 ;  Stratton  t;.  Jarvis 
et  al,  8  Peters,  11. 

Here  the  decree  relating  to  the  schooner  was  against  persons, 
not  appearing  to  be  owners  of  any  part  of  the  cargo,  and,  as 
before  showui  was  entirely  inadequate  in  amount  to  give  us 
jurisdiction. 

The  consignees  of  the  cargo  were  likewise  seven  persoiw  or 
firms,  in  distinct  or  separate  lots  of  goods,  valued  from  about 
^  100  in  some  to  the  highest  in  one  case  of  $  5,678; 

There  does  not  appear  to  have  been  any  joint  interest  among 
them ;  and  though  the  decree  below  is  inartificial,  yet  each 
should  pay  and  be  ordered  to  pay  the  salvage  on  his  owtj  goods, 
and  no  others,  as  much  as  if  each  had  in  person  put  in  u  sepa- 
rate claim.    6  Peters,  160;  8  Peters,  11. 

"  In  such  a  case,"  says  Justice  Story,  "  though  the  original 
libel  is  against  the  whole  property  jointly,  yet  it  is  severed  by 
the  several  claims;  and  no  appeal  lies  by  either  party,  uuloss  in 
regard  to  a  claim  exceeding  a  sum  of  $2,000  in  value.  This 
has  been  the  long  and  settled  practice  in  the  admiralty  courts 
of  this  country."    6  Peters,  160. 
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The  salvage  on  the  largest  clai^m  would  be  only  $  1436.80, 
and  would  have  to  be  paid  by  J.  S.  Vedder,  the  consignee,  in 
order  to  prevent  a  sale  of  his  part  of  the  cargo.  From  its  being 
under  $  2,000,  as  we  before  said,  he  couki  not  appeal,  nor  any 
other  person  for  him,  so  as  to  confer  jurisdiction  on  us. 
>  It  follows,  then,  that,  as  no  one  person,  either  in  his  own  right 
or  in  the  right  of  some  other  person  or  firm,  and  as  no  one  lot 
of  the  goods,  or  owner  of  the  vessel,  was  subject  by  the  decree 
to  pay  as  much  as  $  2,000  in  salvage,  the  appeal  must  be  dis- 
missed for  want  of  jurisdiction. 

Were  this  result  more  doubtful,  we  should  feel  averse  to  sus- 
tain jurisdiction,  unless  clearly  bound  to,  in  a  class  of  appeals 
like  this,  not  entitled  to  favor,  unless,  in  the  language  of  Chief 
Justice  Marshall  in  The  Sibyl,  4  Wheaton,  98,  "it  manifestly 
appeared  that  some  important  error  had  been  committed." 

Ord^r. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
District  of  Texas,  and  was  argued  by  counsel.  On  considera- 
tion whereof,  it  is  now  here. ordered,  adjudged,  and  decreed 
by  this  court,  that  this  cause  be,  and  the  same  is  hereby,  dis- 
missed for  the  want  of  jurisdiction. 


The  State  of  Pennsylvania,  Complainant,  r.  The  Wheeling  and 
Belmont  Bridge  Company,  Wm.  OmsAN,  and  Qeobge  Csapt. 
—  Bill  in  Chancery, 

A  dny  assi^ed  for  the  argument,  at  the  next  term,  of  A  cause  npon  the  origiml 
docket  of  thU  court. 

Ordered,  that  the  time  for  taking  testimony  in  the  aboTe 
cause  by  the  commissioner  appointed  by  the  order  entered 
29th  May,  1850,  and  for  making  the  report  to  this  court 
therein  provided  for,  be  extended  till  the  further  order  of  the 
court:  and,  that  the  authority  to  take  testimony  in  said  cause 
since  the  first  day  of  the  present  term  be,  and  the  same  is 
hereby,  confirmed. 

And  now  comes  the  complainant  by  her  counsel,  and  moves 
the  court  to  assign  a  day  daring  the  present  term  of  this  court 
for  a  final  hearjhg  upon' the  bill,  answers,  exhibits,  testimony, 
and  comijiissioricr's  report  in  this  case. 

C.  DARRAGti,  AUorney-Oeneral  of  Pennsylvania. 
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The  motion  filed  by  Mr.  Walker,  the  18th  instant,  for  the 
bearing  of  this  cause,  was  argued  by  Messrs.  Slanlon  and 
Walkerj  in  support  of,  and  by  Messrs.  Sluart  and  Johnson^  in 
opposition  to,  the  same. 

The  report  of  the  commissioner  appointed  at  the  last  terra 
having  been  returned  on  Thursday,  the  13th  instant,  it  is  there- 
upon ordered  by  the  court,  that  the  case  be  continued  to  the 
next  term,  with  leave  to  each  party  to  file  exceptions  to  the 
commissioner's  report  on  or  before  the  first  Monday  of  July, — 
the  exceptions  to  stand  for  argument  on  the  second  Monday 
in  December  next  If  no  exceptions  shall  be  filed  by  either 
party,  then  the  case  to  stand  for  final  hearing  on  the  day  last 
mentioned. 


GsoROE  M.  Gill,  Trxtstbb,  ^.,   of  Ltdb  Goodwin,  v.  Robert 
Oliver^s  Executors,  and  Glenn  and  Perrinb,  Trustees. 

In  1839  a  treaty  was  made  between  the  United  States  and  Mexico,  providing  for  the 
**  adjustment  of  claims  of  citizens  of  the  United  States  on  the  Mexican  republic." 

Under  this  treatj  a  sum  of  money  was  awarded  to  be  paid  to  ihe  members  of  the 
Baltimore  Mexican  Company,  who  had  subscribed  money  to  fit  out  an  expedition 
against  Mexico  under  Qeneral  Mina,  in  1816. 

The  proceeds  of  one  of  the  shares  of  this  company  were  claimed  by  two  parties,  one 
as  being  the  permanent  trustee  of  the  insolvent  owner  of  the  share,  and  the  other 
as  being  the  assignee  of  the. provisional  trustee  and  afterwards  the  assignee  of  the 
insolvent  himself. 

The  judgment  of  the  Court  of  Appeals  of  Maryland,  that  the  latter  claimant  is  enti- 
tled to  the  money,  is  not  reviewable  by  this  court  under  the  twenty-fifth  section 
of  the  Judiciary  Act. 

This  case  came  up  by  writ  of  error  to  the  Court  of  Appeals 
for  the  Western  Shore  of  Maryland,  being  the  highest  court  of 
law  and  equity  in  that  State ;  which  writ  was  issued  under 
the  twenty-fifth  section  of  the  Judiciary  Act 

It  was  argued  at  ladt  term,  on  a  motion  to  dismiss  for  want 
of  jurisdiction^  But  the  court  reserved  the  point  till  final  hear* 
ing.  On  the  hearing  at  this  term,  the  question  of  jurisdiction 
continued  to  be  the  most  important  question  in  the  case,-— 
and  that  on  which  it  was  decided  by  the  court 

A  brief  history  of  the  facts  connected  with  the  case,  and  of 
the  pleadings,  will  be  sufficient  to  exhibit  the  questions  in- 
▼olved. 

In  the  year  1816,  General  Xavier  Mina,  who  was  at  that 
time  connected  with  the  revolutionary  party  in  Mexico  in  op- 
position to  the  authority  of  Spain,  came  to  the  city  of  Balti- 
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more,  and  there  entered  into  a  contract  with  certain  gebtlemen 
of  that  place,  who  associated  themselves  under  the  name  of 
the  ^  Baltimore  Mexican  Company,^  for  the  purchase  of  a 
quantity  of  arms,  ammunition,  &c.,  to  fit  out  an  expedition 
against  the  then  government  of  Mexico.  On  account  of  the 
risk  attending  their  deliverv  and  the  uncertainty  of  the  pay- 
ment, it  was  agreed  that  Mina  should  pay  one  hundred  per 
cent  on  the  cost  of  the  articles,  and  interest  The  goods  were 
shipped  for  Mexico,  and  delivered  according  to  contract,  but 
were  not  paid  for  by  General  Miiia,  as  he  was  soon  after  taken 
prisoner  and  shot 

From  this  time  till  1825,  the  recovery  of  the  claim  was  con- 
sidered hopeless. 

In  1S25,  Mexico  had  achieved  her  independence,  and  after 
much  solicitation  the  government  was  persuaded  to  acknowl- 
edge the  justice  of  this  claim,  and  assame  the  payment  of  it 
by  an  act  of  Congress  passed  to  pay  the  debts  of  Mina.  Bnt 
notwithstanding  the  recognition  of  this  claim  as  a  debt,  its 
payment  was  delayed  for  many  years,  and  seemed  almost 
hopeless. 

Many  and  larger  claims  were  held  by  citizens  of  the  United 
States  against  Mexico,  of  which  the  government  had  been 
urging  the  payment,  and  finally,  on  the  11th  of  April,  1839,  a 
convention  was  concluded  between  the  Secretaiy  of  State  of 
the  United  States  and  the  Mexican  Minister,  ^  for  the  adjust- 
ment of  claims  of  citizens  of  the  United  States  of  America, 
upon  the  government  of  the  Mexican  republic"  By  this  treaty 
all  claims  by  citizens  of  the  United  States  upon  the  Mexican 
government,  &c.,  were  referred  to  four  commissioners, "  who 
were  authorized  to  decide  upon  the  justice  of  said  claims,  and 
the  amount  of  compensation  due  from  the  Mexican  govern- 
ment in  each  case.'' 

As  the  claim  of  the  " Baltimore  Mexican  Company**  had 
been  recognized  as  a  debt  of  the  Mexican  government  by  a 
solemn  act  of  their  Congress,  its  justice  could  not  well  be  de- 
nied. It  was  accordingly  allowed  by  the  commissioners,  on 
proof  of  its  correctness  and  exhibition  of  the  original  contract 
with  Mina. 

David  M.  Perrine  and  John  Glenn,  who  claimed  to  be  as- 
signees in  trust  of  eight  of  the  nine  shares  into  which  the  stock 
of  the  company  had  been  divided,  received  the  amount  of  the 
award,  and  according  to  agreement  with  their  cestui  que  truslSf 
deposited  the  money  in  the  Mechanics'  Bank  of  Baltimore,  to 
be  distributed  according  to  the  respective  rights  of  the  parties 
claiming  it 

Soon  after  this  was  done,  Philip   E.   Thomas  and  John 
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White  filed  their  bill  in  chancery  against  said  Perrine  and  Glenn, 
claiming  the  share  of  —  Smith,  and  praying  the  intervention 
and  assistance  of  a  conrt  of  equity,  in  order  to  the  jost  distribu- 
tion of  the  proceeds  of  the  award  in  the  hands  of  the  trustees. 

The  defendants,  Perrine  and  Glenn,  came  into  court,  and  sub- 
mitted *<  that  they  are  willing  and  desirous  that  the  proceeds 
of  the  award  may  be  distributed  among  the  parties  under  the 
direction  of  the  court,  &c.,  and  join  in  praying  an  early  refer- 
ence to  an  auditor  for  that  purpose." 

The  money  being  thus  in  court  for  distribution,  all  persons 
who  laid  any  claim  to  it  intervened  by  bill  or  petition  against 
the  trustees  and  opposing  clai.nants.  Among  others,  the 
plaintiff  in  error,  George  Si.  GiU,  filed  his  bill,  claiming^  the 
share  and  interest  of  Lyde  Goodwin,  who  was  one  of  the 
original  nine  or  ten  persons  who  were  partners  or  members  of 
the  "  Baltimore  Mexican  Company." 

The  bill  alleges,  that  this  company  was  formed  in  1816 ;  that 
Lyde  Goodwin  owned  one  ninth  part  of  the  property  ;  that  in 
February,  1817,  Lyde  Goodwin  applied  to  the  court  for  the 
benefit  of  the  insolvent  laws  of  Maryland,  which  he  duly  re- 
ceived ;  that  the  complainant  was  appointed  permanent  trus- 
tee, and  gave  the  proper  bond  for  faithful  performance  of  the 
trust  The  bill  goes  on  to  state  the  convention  with  Mexico 
in  1839,  the  award  of  the  commissioners,  the  receipt  of  the 
share  of  Lyde  Goodwin  by  Glenn  and  Perrine,  under  a  power 
of  attorney  from  Oliver's  executors,  who  claimed  title  to  the 
same  under  a  pretended  assignment  from  George  J.  Brown,  the 
provisional  trustee  of  said  Goodwin,  and  finally  pray^  that  the 
executors  of  Oliver,  the  claimant  of  the  share,  and  said  trus- 
tees, may  answer,  account,  and  bring  the  certificates  (in  which 
payment  was  made)  into  court,  that  they  may  be  delivered 
over  to  complainant 

The  complainant  filed  also  another  bill  against  the  trustees 
and  all  other  claimants,  for  the  sum  of  five  per  cent  on  the 
whole  amount,  as  due  to  Lyde  Goodwin  for  services  rendered 
to  the  company,  by  contract  with  them. 

The  complainant  founded  his  claim  to  the  money  in  both 
cases  on  the  allegation  "  that  all  Lyde  Goodwin's  interest  in 
said  property  and  claims  had  become  vested  in  the  petitioner 
by  virtue  of  his  application  and  the  laws  of  the  State." 

The  answers  of  the  defendants  admit  the  application  of 
Lyde  Goodwin  for  the  benefit  of  the  insolvent  laws  and  his 
discharge;  but  state  that  the  complainant.  Gill,  was  not  ap- 
pointed permanent  trustee  till  March,  1837;  that  on  the  26th 
of  February,  1817,  George  J.  Brown  was  duly  appointed  by 
the  court  provisional  trustee,  and  gave  bond  and  security,  and 
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that  the  d^tor,  Lyde  Goodwin,  on  the  same  day  executed  td 
said  trastee  a  deed  of  assignment  of  all  his  property.  That  in 
1825  said  Brown  conveyed  tp  Robert  Oliver,  and  afterwards, 
on  the  30th  of  May,  1829,  Lyde  Goodwin  assigned  and  con- 
veyed to  said  Oliver  all  his  title  and  interest  in  the  claim  of  the 
company  on  Mexico,  The  defendants  allege  and  plead,  that 
by  these  assignments  the  title  to  the  share  of  Lyde  Goodwin 
vested  in  Robert  Oliver  in  his  lifetime,  who  is  now  represented 
by  his  executors. 

There  was  no  dispute  on  the  facts  of  this  case,  and  the  only 
questions  of  law  involved  in  it  are,  whether,  by  the  insolvent 
laws  of  Maryland,  the  title  of  Gill,  as  permanent  trustee,  to  the 
money  in  court,  was  better,  than  the  previous  assignment  by 
the  provisional  trustee  and  Lyde  Goodwin  himself.  On  the 
one  side  it  was  contended  that,  by  the  insolvent  act  of  Mary- 
land passed  in  1805,  all  the  property  and  estate  of  the  insolvent 
which  he  held  at  the  time  of  his  discharge  vested  in  his  per- 
manent trustee  whensoever  he  should  thereafter  be  appointed, 
and  that  the  deed  from  the  provisional  trustee,  George  J. 
Brown,  conveyed  no  title  to  Oliver,  under  ,the  insolvent  Taws. 
Nor  did  the  deed  of  Goodwin  himself  convey  any  title,  because 
by  his  insolvent  proceedings  all  his  right,  title,  and  interest  in 
this  claim  became  divested. 

On  the  contrary,  the  executors  of  Oliver  contended  that,  un- 
til* the  recognition  of  this  claim  by  Mexico,  in  1825,  it  did  not 
constitute  such  property  as  would  pass  by  the  insolvent  as- 
signment That  after,  by  the  labors  of  Goodwin  and  other 
agents  of  the  company,  this  daim  was  assumed  by  Mexico, 
and  acknowledged  as  a  debt,  it  vested  in  Goodwin  as  a  new 
acquisition,  which  he  might  convey.  And  of  this  opinion  was 
the  Court  of  Appeals  of  Maryland. 

The  judgment  of  the  Court  of  Appeals  of  Maryland  was  as 
follows :  — 

^  The  appeal  in  this  case  coming  on  for  hearing,  and  having 
been  fully  argued  by  the  solicitors  of  the  respective  parties,  has 
been  since  fully  considered  by  the  court;  and  it  appearing  to 
the  court  that  that  part  of  the  decree  appealed  from  of  the 
court  below,  which  directed  any  portion  of  the  fund  in  contro- 
versy to  be  transferred  or  paid  to  the  appellee,  George  M.  Gill, 
as  permanent  trustee  of  Lvde  Goodwin,  was  erroneous,  and 
should  be  reversed;  and  it  also  appearing  to  the  cx>urt  that  said 
portion  of  said  fund  should  be  paid  over  and  transferred  to 
the  appellants,  Charles  Oliver,  Robert  M.  Gibbs,  and  Thomas 
Oliver,  as  executors  of  Robert  Oliver,  in  the  proceedings  men- 
tioned, together  with  all  accumulations  of  interest  or  dividends 
since  accruing  upon  the  same : 
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<'  It  18  thereupon,  by  this  court,  and  the  authority  thereof,  on 
this  23d  day  of  June,  m  the  year  1849,  adjudged,  ordered,  and  de- 
creed, that  the  said  decree  of  the  court  below,  so  far  as  the  same 
adjudged  and  decreed  any  portion  of  the  fund  in  controversy  to 
be  transferred  or  paid  to  the  said  George  M.  Gill,  as  perma* 
lient  trustee  of  Lyde  Goodwin,  be,  and  the  same  is,  reversed 
and  annulled ;  and  this  courts  proceeding  to  pass  such  decree 
in  the  premises  as  they'dre  of  opinion  shoidd  nave  been  passed 
by  the  court  below,  do  further  adjudge  and  decree,  that  all  and 
every  part  of  such  portion  of  said  fund,  so  by  the  court  below 
decreed  to  be  transferred'  or  paid  to  said  George  M.  Gill,  as 
trustee'^aforesaid,  be,  by  the  trustees  in  the  proceedings  men- 
tioned, David  M.  Perrine  and  John  Glenn,  transferred  or  paid 
over  to  the  appellants,  Charles  Oliver,  Robert  M.  Gibbs,  and 
Thomas  Oliver,  as  executors  of  Robert  Oliver ;  together  with 
all  and  every  accumulation  of  interest  or  dividends,  or  invest- 
ments of  the  same,  made  or  accruing  in  and  upon  such  part  or 
portion  of  said  fund ;  and  it  is  further,  by  this  court^  and  its 
authority,  adjudged  and  decreed,  that  all  other  portions  of  the 
decree  of  the  court  below,  except  such  as  is  hereby  reversed, 
be,  and  the  same  is  hereby,  a^med ;  it  is  fmrther  adjudged 
and  decreed,  that  the  reversal  of  the  decree  of  the  court  below 
be  without  costs." 

The  opinion  of  the  said  Ck)iurt  of  Appeals  was  as  fol- 
lows :  — 

*^  The  majority  of  this  court,  who  sat  in  the  trial  of  this  cause, 
(and  by  which  was  decreed  the  reversal  of  the  decrlse  of  the 
Ck)anty  Court,)  at  the  instance  of  the  solicitors  of  the  appellees, 
briefly  state  the  following  as  their  reasons  for  such  reversal 
They  are  of  opinion  that  the  entire  contract,  upon  which  the 
claim  of  the  appellees  is  founded,  is  so  fraught  with  illegality 
and  turpitude,  as  to  be  utterly  null  and  void,  and  conferring  no. 
rights  or  obligations  upon  any  of  the  contracting  parties  wnich 
can  be  sustained  or  countenanced  by  any  court  of  law  or 
equity  in  this  State,  or  of  the  United  States ;  that  it  has  no 
legal  OF  moral  obligation  to  support  it,'  and  that  therefore, 
under  the  insolvent  laws  of  Marvland,  such  a  claim  does  not 

!>ass  to.  or  vest  in  the  trustee  of  an  insolvent  petitioner.  It 
brms  no  part  of  his  property  or  estate,  within  the  meaning  of 
the  legislative  enactments  constituting  our  insolvent  systeoL 
It  bears  no  analogy  to  the  cases,  decided  in  Maryland  and 
elsewhere,  of  claims  not  recoverable  in  a  coiirt  of  justice,  which 
nevertheless  have  been  held  to  vest  in  the  trustees  of  an  insol- 
vent or  the  assignees  of  a  bankrupt  In  the  case  referred  to, 
the  claims,  as  concerned  those  asserting  them,  were,  on  theijr 
part,  tainted  by  no  principle  ot  illegality  or  immorality ;  on  the 
45* 
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contrary,  were  sustained  by  every  principle  of  national  law  and 
natural  justice,  and  nothing  was  wanting  to  render  them  recn- 
perable,  but  a  judicial  MBunal  competent  to  take  cognizance 
thereof.  Wholly  dissimilar  is  the  claim  before  ns.  8uch  i^  ts 
character,  that  it  cannot  be  presented  to  a  court  of  justice  but 
by  a  disclosure  of  its  impurities ;  and  if  any  thing  is  conclu- 
sively  settled,  or  ought  to  be  so  regarded,  it  is  that  a  claim, 
thus  imbued  with  illegality  and  corruption,  will  never  be  sanc- 
tioned or  enforced  by  a  court  either  ol  law  or  equity. 

Entertaining  this  view  of  the  case,  it  is  unnecessary  to  ex- 
unine  the  various  minor  points  which  were  raised  in  the  ar- 
gument before  us." 

To  review  the  judgment  of  the  Conri  of  Appeals,  Gill  sued 
out  a  writ  of  errc*!-,  and  brought  the  case  up  to  this  (x>urt 

It  was  argued  by  Mr.  Nelson  and  Mr.  ThUany^  for  the  plain- 
tiff in  error,  and  Mr.  Johnson  and  Mr.  Campbell^  for  the  defend- 
ants in  error. 

The  point  of  jurisdiction  was  thus  stated  in  the  brief  of  the 
counsel  for  the  plaintiff  in  error. 

5th.  That  the  decision  of  the  commissioners,  and  their 
award,  cx)nclusively  established  the  amount  and  validity  of  the 
claim  of  the  Mexican  Company,  which  under  the  act  of  Con- 
gress it  was  their  duty  to  decide  "  according  to  the  provisions 
of  said  convention,  and  the  principles  of  justice,  equity,  and 
the  law  of  nations."  That  the  Court  of  Appeals,  in  deciding 
that  the  contract  upon  which  the  claim  of  said  company  was 
founded  was  so  fraught  with  turpitude  and  illegality  as  to  be 
utterly  null  and  void,  comes  in  direct  conflict  with  the  decision 
and  award  of  the  commissioners.  Comegys  v.  Vasse,  1  Peters, 
212;  Prevail  v.  Bache,  14  Peters,  95;  Sheppaid  v.  Taylor, 
6  Peters,  710. 

6th.  Wherefore  the  plaintiff  in  error  will  further  contend,  that 
by  the  decision  against  his  claim,  set  up  in  the  pleadings  on 
the  record  in  this  case,  under  the  said  treaty,  act  of  Congress, 
and  award  in  pursuance  thereof,  by  the  Court  of  Appeals,  the 
construction,  operation,  and  effect  of  the  said  treaty,  act  of 
Congress,  and  the  award  in  pursuance  thereof,  were' necessarily 
drawn  in  question  and  directly  decided.  And  therefore  this 
court  has  jurisdiction  to  entertain  the  present  appeal.  5  Cranch, 
344;  6  Cranch,  281 ;  1  Wheat  305,  315,  335;  2  Peters,  245, 
260,  380,410;  3  Peters,  290,  352;  4  Peters,  410;  6  Peters,  41, 
48 ;  10  Peters,  363, 398 ;  16  Peters,  281 ;  Judiciary  Act  of  1789, 
ij  26;  Osborn  v.  Bank  of  U.  States,  9  Wheat  748. 

The  following  notes  of  the  argument  of  Mr.  thilang  show 
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the  reasons  why  he  maintained  this  point.  After  giving  a 
narrative  of  the  case  he  proceeded  as  follows. 

From  the  foregoing  extracts  I  think  it  clearly  appears,  that 
it  was  the  design  of  the  treaty  to  ^ive  compensation  to  claims 
which  antecedently  had  been  prelerrc*  against  the  Mexican 
government,  if  upon  examination  they  should  turn  out  to 
be  just 

That  upon  the  determination  of  such  claims,  and  an  award 
given  for  the  amount,  the  claims  themselves  became  extin- 

fruished  ieind  merged  in  the  awards,  which  follows  not  mort 
torn  the  operation  of  general  principles  of  law,  than  the  ex- 
press provisions  of  the  treaty,  which  in  its  twelfth  article  de- 
clares that  the  United  States  agree  for  ever  to  exonerate  the 
Mexican  government  from  any  further  accountability  for  claims 
which  should  either  be  rejected  by  the  board,  &c.,  or  which, 
being  allowed,  &c.,  should  be  provided  for  by  the  government 
in  the  manner  before  mentioned. 

Whoever,  then,  claims  a  right  to  the  certificates  issued  on  the 
award  in  favor  of  the  Mexican  Company  must  claim  it  under 
the  treaty  by  which,  and  the  act  of  Congress  to  carry  it  into 
effect,  they  were  created.  It  is  to  the  treaty  they  owe  their  ex- 
istence, their  obligation,  and  theiir  value. 

The  right  and  title  which  the  plaintiff  in  enor  claims  in  his 
petition  under  the  treaty  to  the  certificates  in  question  have 
never  been  perfected  in  him  by  a  delivery  of  the  certificates 
themselves;  nor  indeed  in  any  other  person.  For  although 
they  came  to  the  possession  of  Glenn  and  Perrine  from  the 
Secretary  of  the  Treasury,  yet  the  delivery  to  them  was  not  as 
owners,  but  it  was  qualified  by  the  terms  of  the  award  under 
which  they  were  issued.  The  award  assigned  to  "  Glenn  and 
Perrine  "  eight  shares  of  the  Mexican  Company,  including  that 
of  Lyde  Goodwin,  "  as  trustees  for  Robert  Oliver's  legal  repre- 
sentatives, and  whomsoever  else  it  might  concern,  in  the  ratio 
of  their  respective  interests."  Thus  the  certificates  were  de- 
livered to  Glenn  and  Perrine  as  trustees  and  depositaries  for 
the  true  owners,  whomsoever  they  might  be ;  and  Glenn  and 
Perrine  in  point  of  fact,  when  the  plaintiff  in  error  filed  his  peti- 
tion, had  delivered  them  to  no  one,  but,  on  the  contrary,  had 
submitted  the  question  of  their  distribution  to  the  jurisdiction 
of  Baltimore  County  Court  sitting  in  equity. 

Hence  it  follows,  that  a  perfected  title  to  the  certificates  in 
controversy  in  this  case  has  as  yet  never  vested  in  either  party 
thereto,  but  that  the  right  and  title  demanded  on  the  one  side 
and  the  other,  growing,  as  the  plaintiff  in  error  claims,  immedi- 
ately out  of  the  treaty,  remain  to  be  ultimately  determined 
by  the  true  construction  thereof  by  this  court,  the  Court  of 
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Appeals  in  Marylacd  having  decided  against  the  right  ^us 
claimed. 

Now,  if  nothing  more  appeared  in  the  record  than  the  right 
claimed  by  the  plaintiff  in  error  in  his  pleadings,  by  and  nnder 
the  treaty,  and  the  decision  of  the  (x>urt  below  against  the 
right  thus  claimed,  that  brings  this  cause  within  the  appellate 
jurisdiction  of  the  Supreme  Court,  under  the  twenty-fifth  article 
of  the  Judiciary  Act    7  Howard,  743-772. 

But  it  is  said  that,  because  the  plaintiff  in  error  has  set  forth  the 
title  which  he  derived  under  the  insolvent  laws  of  Maryland 
to  Grobdwin's  share  in  the  Mexican  (Company,  no  such  right, 
tide,  or  privilege,  under  the  convention  with  Mexico,  is  set  up 
by  the  plaintiff  in  error  in  his  petition,  and  no  decision  against 
any  such  right,  title,  &c.  made  by  the  court  below  as  would 

five  jurisdiction  to  review  it  to  this  court,  under  the  twenty- 
fth  section  of  the  Judiciary  Act,  but  that  the  whole  case  turns 
upon  the  construction  of  the  laws  of  Maryland. 

In  this  position  I  apprehend  there  is  great  error,  and  ample 
authority  in  the  former  decisions  of  this  court  for  its  condem- 
nation. 

It  is  perfectly  true  that  the  plaintiff  in  error  has  alleged 
that,  by  the  laws  of  Maryland,  the  share  which  was  of  Good- 
win in  the  Mexican  Company,  on  the  25th  of  February,  1817, 
became  vested  in  him,  being  the  permanent  trustee  of  Good- 
win, as  of  that  day.  And  I  insist  that  it  is  in  reference  to  this 
very  title,  thus  acquired,  under  the  laws  of  the  State,  that  the 
treaty  is  to  be  interpreted,  in  order  that  the  rights  and  benefits 
which  it  designed  to  bestow  should  be  awarded  to  the  proper 
person.  In  this  view  of  the  case,  the  State  laws,  or  general  prin- 
ciples of  law,  are  to  be  construed  and  interpreted  as  incidental 
to,  and  absolutely  essential  in,  the  mere  exercise  of  the  power  and 
duty  of  construing  the  treaty  itself.  In  determining  whether 
the  plaintiff  is  entitled  to  the  certificates  which  he  claims  under 
the  treaty,  it  is  necessary  to  inquire  into  the  validity  of  the  title 
under  which  he  claims ;  and  how  can  this  be  accomplished 
without  the  consideration  of  all  legal  questions  which  might 
affect  that  validity,  and  so  influence  the  decision  upon  the 
rights  claimed  under  the  treaty  ?  If  the  plaintiff  in  error  is  en- 
titled, by  the  la>v  of  Maryland,  to  the  share  in  the  Mexican 
Company  which  was  of  Lyde  Goodwin,  in  order  to  receive 
the  benefits  and  protection  of  the  convention  with  Mexico, 
then  it  becomes  necessary  in  dispensing  those  benefits,  and  ap- 
plying to  his  case  the  protection  of  the  treaty,  to  determine  bis 
title  upon  that  law.  This  has  heretofore  been  the  well-estab- 
lished practice  of  this  court 

In  O wings  v.  Norwood,  5  Cranch,  344,  C.  J.  Marshall  said: 
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^  Each  treaty  stipulates  something  respecting  the  citizens  of 
the  two  nations,  and  gives  them  rights.  Whenever  a  right 
grows  out  of,  or  is  protected  by  a  treaty,  it  is  sanctioned 
against  all  the  laws  and  judicial  decisions  of  the  States;  and 
whoever  may  have  this  right,  it  is  to  be  protected.** 

In  Smith  i;.  The  State  of  Maryland,  use  of  Carroll  et  al.  (6 
Cranch,  286 ;  2  Cond.  R.  377),  the  principle  here  contended  for 
is  fully  asserted,  and  clearly  explained  and  applied.  The  whole 
dispute  there  turned  upon  the  construction  ot  a  State  statute; 
and  the  benefit  and  protection  claimed  by  the  plaintiff  in  error 
as  arising  out  of  the  treaty,  it  was  admitted  on  both  sides,  de- 
pended upon  the  interpretation  of  the  Maryland  law. 

In  the  opinipn  of  the  court  they  say :  "  It  is  contended  by  the 
defendants  in  error,  that  the  question  involved  in  the  cause 
turns  exclusively  upon  the  construction  of  the  confiscation 
laws  of  the  State  ol  Maryland,  passed  prior  to  the  treaty  of 
peace,  and  that  no  question  relative  to  the  construction  of  that 
treaty  did  or  could  occur.  That  the  only  point  in  dispute  was, 
whether  the  confiscation  of  the  lands  in  controversy  was  com- 

!)lete  or  not,  by  the  mere  operation  of  those  laws,  without  any 
iirther  act  to  be  done." 

"  This  argument,"  said  the  court,  "  proves  nothing  more  than 
that  the  whole  difficulty  tn  this  case  depend:  on  that  part  of  it 
which  involves  the  construction  of  certain  State  laws,  and  that 
the  operation  and  effect  of  the  treafy,  which,  constitutes  the 
residue  of  the  case,  is  obvious  so  soon  as  that  construction  is 
settled." 

The  court  then  asserting  its  appellate  jurisdiction,  which 
had  been  denied,  proceeded  to  a  reexamination  of  the  State 
laws,  and  aflirmed  the  interpretation  of  them  given  by  the 
State  court  to  which  the  writ  of  error  had  issued. 

In  an  elaborate  opinion  of  this  court,  delivered  by  Justice 
Story,  upon  the  point  now  in  controversy,  in  Martin  v.  Hun- 
ter's Lessee  (3  Cond.  R.  571,  572 ;  1  Wheat  304),  he  confirms 
the  principle  decided,  and  approves  the  case  above  cited  from  6 
Cranch. 

In  page  571  of  the  Cond.  Rep.,  Justice  Story  says :  "  The 
objection  urged  at  the  bar  is,  that  this  court  cannot  inquire 
into  the  title,  but  simply  into  the  correctness  of  the  construc- 
tion put  upon  the  treaty  by  the  Court  of  Appeals ;  and  that 
their  judgment  is  notreexaminable  here,  unless  it  appear  on  the 
face  of  the  record  that  some  construction  was  put  upon  the 
treaty.  If,  therefore,  that  court  might  have  decided  upon  the 
invalidity  of  the  title  (and  non  constat  that  they  did  not)  in- 
dependent of  the  treatv,  there  is  an  end  of  the  appellate  juris- 
diction of  ♦his  court,"  &€. 
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^'  If  this  be  the  true  construction  of  the  section,"  he  con- 
tinues, "  it  will  be  wholly  inadequate  for  the  purposes  which  it 
professes  to  have  in  view,  and  may  be  evaded  at  pleasure." 

After  rejecting  the  construction  of  the  section  contended  for, 
he  asks :  "  What  is  the  case  for  which  the  body  of  the  section 
provides  a  remedy  by  writ  of  error  ?  The  answer  must  be  in 
the  words  of  the  section.  A  suit  where  is  drawn  in  question 
the  construction  of  a  treaty,  and  the  decision  is  against  the  title 
set  up  by  the  party.  It  is,  therefore,  the  decision  with  reference 
to  the  treaty,  and  not  the  mere  abstract,  construction  of  the 
treaty  itself,  upon  'Wbich  the  statute  pretends  to  found  its  ap- 
pellate jurisdiction.  How,  indeed,  can  it  be  possible  to  deciae 
whether  a  title  be  within  the  protection  of  a  treaty,  until  it  is 
ascertained  what  that  title  is,  and  whether  it  have  a  legal 
validity  ?  From  the  very  necessity  of  the  case,  there  must  be 
a  preliminary  inquiry  into  the  existence  and  structure  of  the 
title,  before  the  court  can  construe  the  treaty  in  reference  to 
that  title.  If  the  court  below  decide  that  the  title  was  tmd, 
and  therefore  not  protected  by  the  treaty,  must  not  this  court 
have  a  power  to  decide  the  title  to  be  good,  and  therefore  pro- 
tected by  the  treaty  ?  " 

The  above  cases  are  reviewed  and  confirmed  in  Growell  v. 
Bandell,  10  Peters,  3d6. 

If,  therefore,  there  was  nothing  more  in  the  record  than  that 
to  which  reference  has  been  made  in  these  remarks,  I  think  the 
above  cased  fully  sustain  the  appellate  jurisdiction  of  the  court 
in  this  case. 

1st  Because  the  right  of  the  plaintiff  in  error,  claimed  in 
his  petition,  as  therein  set  forth,  necessarily  arises  out  of,  or  is 
protected  by,  the  convention  between  Mexico  and  the  United 
States. 

2d.  Because  the  decree  of  the  Court  of  Appeals  in  denying 
this  right,  upon  whatever  grounds  the  denial  proceeded,  decided 
against  the  right  itself. 

But,  in  the  second  place,  it  is  manifest  by  the  record,  and 
from  the  opinion  and  grounds  of  decision  of  a  majority  of  the 
court,  that  the  tfeaty  itself  was  considered,  and  that,  with  ref- 
erence to  the  claims  of  the  Mexican  (Company,  its  validity  was 
virtually  impeached,  and  its  effect  and  operation  altogether 
denied. 

The  court  say :  "  That  the  entire  contra<:t,  upon  which  the 
claim  of  the  appellee,"  now  plaintiff  in  error,  "  is  founded,  is  so 
fraught  with  illegality  and  turpitude,  as  to  be  utterly  null  and 
void,  and  conferring  no  rights  or  obligations  upon  any  of  the 
contracting  parties  which  can  be  sustained  or  countenanced  by 
any  court  of  law  or  equity  in  this  State,  or  of  the  United 
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States ;  that  it  has  no  legal  or  moral  obligation  to  support  it, 
and  that  therefore,  under  the  insolvent  laws  of  Maryland,  such 
a  claim  does  not  pass  to  or  vest  in  the  trustee  of  an  insolvent 
petitioner,"  &c.,  &c. 

The  words,  ^'  the  entire  contract,''  used  by  the  court  in  its 
opinion,  refer  to  the  agreement  made  with  General  Mina  by 
the  different  members  of  the  Mexican  Company. 

This  agreement  will  be  found  referred  to  in  the  plaintiff's 
printed  statement,  filed  in  this  cause. 

In  the  deposition  of  Lyde  Goodwin,  he  states  that  the  book 
showing  the  contract  with  Mina  had  been  carried  to  Mexico, 
was  before  the  commissioners  at  Washington,  and  '^  that  this 
was  the  book  on  which  the  claim  of  the  Mexican  (Company 
was  founded  and  allowed  by  the  commissioners." 

The  record  in  this  cause  will  show  that  the  same  book  was 
before  the  Court  of  Appeals,  and  constitutes  the  whole  evidence 
.  going  to  show  the  character  of  Mina'/i  entire  contract  with  the 
members  of  the  Mexican  Company.  It  was  upon  this  evidence 
that  the  company  founded  their  claims  against  the  Mexican 
government,  and  induced  a  recognition  of  their  validity  by  the 
passage  of  an  act  of  Congress  by  that  government  It  was 
upon  the  same  evidence  that  the  United  States  were  prevailed 
upon  to  enter  into  negotiations  with  Mexico  on  behalf  of  the 
company,  which  findiy  terminated  in.  a  treaty  in  their  favor, 
by  the  authority  and  under  the  provisions  of  which  a  board  of 
commissioners  was  appointed,  who  pa  the  same  evidence  pro- 
nounced an  award  in  favor  of  the  company,  for  the  amount  of 
their  claim  against  the  Mexican  government 

Now  the  question  is,  whether  the  decree  of  the  Court  of 
Appeals  against  the  claim  of  the  plaintiff  ip  error,  on  the 
ffroand  of  the  turpitude  of  the  contract  out  of  which  it  arose, 
does  not  necessarily  dmw  into  que^ion  the  validity,  effect,  and 
operation  of  the  treaty  and  act  of  Congress  under  which  the 
board  of  commissioners  made  their  decision  and  award,  direct- 
ly contrary  to  that  of  the  Court  of  Appeals. 

The  answer  to  this  question  will  depend,' first,  on  the  power  of 
the  commissioners,  and  secondly,  upon  what  they  did  decide. 

By  the  first  article  of  the  treaty  the  commissioners  had  pow- 
er *^  to  examine  and  decide  upon  the  said  claims,"  that  of  the 
Mexican  Company  beine  undoubtedly  one  of  them,  "  according 
to  such  evidence  as  shall  be  laid  before  them  on  the  part  of  the 
United  States  and  the  Mexican  republic  respectively."  « 

The  fc^urth  article  declares  that  the  Mexican  government 
shall  furnish  such  documelits,  &c.,  as  may  be  in  their  posses- 
sion, for  the  adjustment  of  said  claims  <<  according  to  the  prin- 
ciples of  justice,  the  law  of  nations,  and  the  stipulations  of 
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the  treaty,''  &c.  of  amity  and  commerce  between  the  United 
States  and  Mexico. 

The  fifth  article  imperatively  requires  the  commissioners  to 
^  decide  upon  the  justice  of  the  said  claims,  and  the  amount  of 
compensation,  if  any,  due  from  the  Mexican  government  in 
each  case." 

Bv  the  first  section  of  the  act  of  Ck)ngress  passed  12th  Jane, 
1840|  after  directing  in  what  manner  the  board  of  commis- 
siooers  shall  be  constituted,  it  declares  that  the  duty  of  the 
said,  board  ^Vshall  be  to  receive  and  examine  all  claims  which 
are  provided  for  by  the"  said  ** convention,"  dtc,  &c.,  **and 
which  may  be  presented  to  said  commissioners  under  the  same, 
and  to  decide  thereon  according  to  the  provisions  of  the  said 
convention,  and  the  prindples  of  justice,  equity,  and  the  law 
of  nations." 

It  is  perfectly  dear,  from  the  above  extracts  from  the  treaty 
and  act  of  Ck>ngress,  that  the  commissioners  had  ample  power 
and  authority,—- 

1st  To  decide  as  to  what  claims  came  within  the  provisions 
of  the  convention ; 

2d.  To  decide  upon  the  existence  of  such  claims  on  the  evi- 
dence produced  before  them,  and  their  conformity  to  the  pria- 
ciples  of  equity,  justice,  and  the  law  of  nations ;  and 

3d.  To  ascertain  and  fix  the  amount  due  on  said  daims  from 
the  Mexican  government 

In  the  exercise  of  the  powers  thus  conferred,  and  in  fulfil- 
ment of  the  duties  imposed  upon  them,  the  board  of  commis- 
sioners assembled  at  Washington,  and,  with  reference  to  the 
daims  of  the  Mexican  Company,  they  received  the  evidence  of 
their  contract  with  Greneral  Mina,  out  of  which  the  claim  arose, 
and.  ascertained  its  amount,  for  which  they  gave  an  award  in 
favo'r.of  \heiDompany  against  the  government  of  Mexico. 

This  award  refers  to  the  claim  of  the  Mexican  Company, 
and  states  that  it  was  for  arms,  vessels,  munitions  of  war, 
goods,  and  money  furnished  to  General  Mina,  for  the  service 
of  Mexico,  in  the  years  1816  and  1817. 

Now  the  position  which  I  assume  is,  that  the  award,  made  as 
it  was  in  pursuance  of  the  stipulations  of  the  treaty  and  its  re- 
quirements, and  those  of  the  act  of  Congress,  and  consequently 
upon  the  principles  of  justice^  equity,  and  the  law  of  nations, 
is  perfectly  conducive  in  all  courts  of  justice  as  to  the  inno- 
cency  of  the  contract  with  Mina  in  1816,  anil  the  validity  and 
amount  of  the  claim  growing  out  of  it  > 

In  the  case  of  Comegys  v.  Vasse,  1  Peters,  212,  the  court 
use  language  in  regard  to  the  treaty  then  under  discussioa 
which  is  strictly  applicable  to  the  present  case:  — 
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«  The  object  of  the  treaty  was  to  invest  the  coramissionera 
with,  full  power  and  authority  to  receive,  examine,  and  decide 
upon  the  amount  and  validity  of  the  asserted  claims  against 
Spain,  ice ;  their  decision  within  the  scope  of  thia  authority 
is  conclusive  and  final.  If  they  pronounce  the  claim  valid  or 
invalid,  if  they  ascertain  the  amount,  their  award  in  the  prem- 
ises is  not  reexaminable.  The  parties  must  abide  by  it  as  the 
decree  of  a  competent  tribunal  of  exclusive  jurisdiction." 

If  such  be  the  effect  of  an  award  under  a  treaty,  does  not 
the  decision  of  the  Court  of  Appeals  in  this  cause,  pront)uncing 
the  contract  of  the  company  with  Mina  so  infectea  with  turpi- 
tude and  corruption  as  that  no  legal  or  moral  obligation  could 
arise  out  of  it,  oraw  into  question,  and  necessarily  decide  upon, 
the  effect  and  operation  of  the  convention,  act  of  Ck)ngress,  and 
award  made  in  pursuance  thereof,  in  a  case  where  the  plaintiff 
in  error  bad  claimed  the  funds  in  dispute  in  his  petition,  on  the 
foundation  of  such  convention,  act  of  Ck)ngress,  and  award? 

I  am  aware  that  it  has  been  suggested  ^at  t\)e  Ck^urti  of 
Appeals  decided  against  the  claim  of  the  plaintiff  in  error, 
upon  the  construction  of  the  insolvent  laws  of  Maryland.  But 
upon  an  examination  of  the  opinion,  it  is  perfectly  obvious  that 
they  did  not  do  so ;  on  the  contrary,  it  is  strongly,  if  not  ne- 
cessarily, implied,  that,  if  (Joodwin's  daim  had  been  unaffected 
by  turpitude,  it  would  have  passed  to  and  become  vested  in  his 
trustee,  upon  Goodwin's  insolvency. 

The  Court  of  Appeals  say  that  such  a  claim,  that  is,  a  claim 
originating  in  turpitude,  does  not  pass  under  the  insolvent 
laws  of  Maryland.  The  last  proposition  is  not  an  independent 
one,  but  is  tne  mere  consequence  of  the  first  The  Mexican 
Company's  contract  with  Mina  was  corrupt  and  for  that  rea- 
son ''  bears  no  analogy  to  the  class  of  cases,  decided  in  Mary- 
land and  elsewhere,  of  claims  not  recoverable  in  a  court  of 
justice,  which  nevertheless  have  been  held  to  vest  m  the  trus- 
tees of  an  insolvent  or  the  assignees  of  a  bankrupt"  Upon 
such  an  impure  contract,  devoid  of  any  legal  or  moral  obliga- 
tion, Lyde  Goodwin,  previous  to  his  application  for  the  benefit 
of  the  insolvent  laws,  had  in  1816  no  claim  whose  Validity  the 
law  would  recognize  in  the  shares  of  the  Mexican  Company, 
and  as  he  had  no  legal  right,  none  could  pass  to  or  become 
vested  in  the  plaintiff  in  error,  as  his  trustee.  Thus  was  the 
plaintiff  defeated  in  his  suit,  upon  the  very  point  where  he 
might  most  surely  have  trusted  to  the  protection  of  the  treaty 
and  the  award  under  it 

The  convention  was  not  made  to  sanction  corrupt  and  ille- 
gal agreements ;  on  the  contrary,  no  contracts,  by  its  express 
terms,  could  fall  within  its  provisions,  but  such  as  were  in  cod- 
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fbrmilj  with  ^  joitiee,  eqnity,  mod  tbe  law  oi  Batioos."  Upoa 
the»e  principles  the  ooromissiooen  u-ere  commmjidcd  to  decide 
upon  all  the  daims  presented  to  tbem.  When,  then,  tbey 
reoet red  and  examined  eridence  in  regard  to  the  contract  with 
Mina,  tbejr  detennined  necessarily,  in  regard  to  that  coutracti 
that  it  was  in  its  origin  innocent  and  valid,  otherwise  tbey 
could  not  have  allowed,  as  they  did,  the  claims  growing  oat 
of  tt  Tbe  decision,  therefore,  of  the  Court  of  Appeal  that 
tbeir  contract  was  corrupt,  that  no  claim  could  have  arisen  out 
of  it,  and  that  the  plaintiff  in  error  could  not  recover,  is  in  di- 
rect opposition  to  the  treaty,  act  of  Congress,  and  award,  and 
in  defiance  of  that  protection  which  they  afford  to  the  right  of 
tbe  plaintiff  in  error,  as  set  up  in  his  petition. 

I  do  not  mean  to  say  whether  tbe  dedsion  of  the  court  be- 
low is  riffht  or  wrong,  but  merely  that  it  draws  in  question 
necessarily  tbe  effect,  operation,  and  validity  of  the  convention 
with  Mexico,  and  of  the  award  of  tbe  commissioners,  and 
therefore  falls  within  the  appellate  jurisdiction  of  this  court. 

Tbe  following  extract  from  tbe  brief  of  the  counsel  for  tbe 
defendants  in  error  will  show  the  manner  in  which  they  stated 
thepoint  of  jurisdiction. 

The  power  of  Brown,  as  GJoodwin's  provbional  trustee,  to 
assign  Uood win's  interest  to  Oliver,  the  efficacy  of  Goodwin's 
own  assignment  to  Oliver,  the  construction  of  the  trusts  of  the 
deed  of  the  8th  of  May,  1841,  from  Oliver's  Executors  et  al.  to 
Glenn  and  Perrine,  though  part  of  the  merits  in  the  State  court, 
are  supposed  to  be  no  ^proper  subjects  of  discussion  here. 

Ist  The  petitions  of  the  plaintiff  in  error  do  not  specially 
set  up  or  claim  any  right  or  title  under  the  convention  with 
Mexico,  or  the  act  of  Congress,  or  the  award  made  in  pursu- 
ance of  them,  nor  does  the  court  below  decide  against  any 
such  right  or  title.  The  petitions  deny  the  title  of  Oliver's  ex- 
ecutors as  aseignees,  and  rest  their  demands  on  the  ollicial 
character  of  the  plaintiff  in  error,  as  giving  him  title  under  the 
insolvent  laws  ot  Maryland,  and  on  the  trusts  of  the  deed  of 
the  8th  of  May,  1841,  as  constituting  them  trustees  for  him, 
being  so  entitled,  and  the  decision  of  the  State  court  turns  al- 
together on  its  construction  of  those  insolvent  laws,  which  con- 
fer, in  its  judgment,  no  title  on  the  plaintiff  in  error.  Udell  v. 
David.4on,  7  Hoiy:  771 ;  Smith  v.  Hunter,  7  How.  743;  Maiiey 
V.  Porter,  4  How.  55;  McDono^h  v.  Millaudon,  3  How.  705; 
Downes  i».  Scott,  4  How.  602;  Kennedy  v.  Hunt,  7  How.  593; 
Fulton  V.  Mc Affce,  16  Pet  149 ;  Coons  r.  Gallagher,  16  Pet 
18;  McKenney  v.  Carroll,  12  Pet  66;  Crowell  v.  RandeU,  10 
Pet  892 ;  Montgomery  i;.  Hernandez,  12  Wheat.  l29 ;  Williams 
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V.  Norris,  12  Wheat  117;  Hickie  v.  Starke,  1  Pet  96} 
Mathews -i;.  Zane,  7  Wheat  206;  Owings  t>.  Norwood,^  5 
Granch,  344 ;  Smith  v.  The  State  of  Maryland,  6  Cranch,  286 ; 
Plater  v.  Scott,  6  Gill  &  Johns.  116 ;  Hall  v.  Gill,  10  Gill  & 
Johns.  325 ;  1  Stat  at  Large,  384. 

2d.  The  decision  of  the  State  court,  that  Gbodw'in's  claim 
did  not  pass  to  his  permanent  trustee  on  account  of  its  illegal- 
ity and  turpitude,  does  not  conflict  with  the  award,  or  the  treaty 
or  act  of  Congress  uqder  which  the  award  was  passed, l>ecanse 
the  commissioners  were  empowered  to  decide  nothing  but  the 
liability  of  Mexico  for  the  claims  set  up  against  that  republici 
which  were  admitted  by  Mexico  prior  to  8ie  treaty,  but  long 
after  Goodwin's  application ;  and  because  the  sedd  convention 
or  treaty  of  1839,  and  the  proceedings  under  it,  cannot  affect 
the  question,  whether  the  insolvent  laws  of  Maryland  did  or 
did  not  operate  in  1817  to  transfer  the  claim  to  the  trustee  of 
Goodwin,  the  force  and  effect  of  these  laws  at  the  time  when 
Goodwin  applied  being  the  question  before  the  court  below. 
CJomegys  v.  Vasse,  1  Pet  212 ;  Sheppard  v.  Taylor,  5  Pet 
713 ;  Prevail  v.  Bache,  14  Pet  97 ;  Maryland  Acts  of  1805,  ch. 
110,  and  1816,  ch.  221 ;  HaU  v.  GiU,  10  Gill  &  Johns.  325. 

3d.  By  the  well-settled  law  of  Maryland,  as  applicable  to  Good- 
win's and  all  otlier  applicaliufis  for  the  benefit  of  the  insolvent 
laws  at  that  period  (1S17),  the  plaintiff  in  error,  as  trustee  of 
Gbodwin  under  his  application,  took  title  to  no  property,  rights, 
or  claims  of  Goodwin  the  insolvent,  .but  such  as  he  had  at  the 
date  of  his  application.  At  that  period,  Gbodwin  had  ho  pos* 
Bible  right  or  cdaim  against  the  government  of  Mexico,  which 
did  not  come  into  existence  for  several  years  afterwards,  nor 
against  the  then  existing  government  of  Spain  in  Mexico, 
which  Mina's  expedition  was  designed  to  overthrow ;  and  the 
only  alleged  or  possible  claim  he,  Goodwin,  then  had,  was 
against  Mina,  under  Mina's  contract  with  the  Mexican  Com^ 
pany ;  and  this  contract  with  Mina,  as  the  State  court  has  de- 
clared by  its  decision,  was  illegal,  and  created  no  right  or  claim 
in  Goodwin  which  could  or  did  pass  to  his  trustee,  under  his 
said  application  in  1817.  The  decision  of  the  State  court, 
therefore,  involved  but  two  questions,  the  first  of  which  was, 
whether  said  contract  with  Mina  vested  any  rights  in  Gh>odwln, 
at  the  date  of  his  application  in  1817,  which  passed  to  his  trus- 
tee ;  and  the  second,  whether  the  treaty  and  award,  allowing 
as  against  Mexico  the  claim  of  the  Mexican  Company,  under 
its  said  contract  with  Mina,  had  any  such  operation  or  retro- 
spect, as  to  that  contract.,  as  to  validate  it  in  Maryland  as  be- 
tween' the  original  parties,  and'to  validate,  it  ab  initio^  so  as  to 
vest*  in  the  trustee  by  retroactive  rights  and  claims  under  that 
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contract,  which  had  no  leeal  existence  at  the  period  of  Grood- 
win's  application.  The  first  question,  the  defendants  in  error 
will  maintain,  is  conclusively  established  by  the  decision  of  the 
State  court,  and  is  not  open  to  inquiry  here,  as  it  involves 
nothing  but  the  decision  of  the  Maryland  court  upon  a  Mary- 
land contract,  as  to  the  rights  created  by  it,  and  the  transfer  of 
those  rights  in  1817  to  the  trustee  of  the  insolvent  The 
second,  and,  as  the  defendants  will  maintain,  the  only  possible 
question  open  here,  will  be  as  to  the  operation  of  the  treaty 
and  award.  And  as  the  State  court  has  not  expressed  any 
specific  opinion  as  to  the  treaty,  or  any  right  or  title  set  up  or 
claimed  under  it,  the  jurisdiction  can  only  be  maintained,  if  at 
all,  by  establishing  that  such  a  right  or  title  was  involved  in 
the  decision  of  the  question,  and  that  the  treaty  did  so  retroact 
as  to  validate  said  contract  ab  initio^  and  vest  in  the  trustee  of 
1817  the  rights  given  by  that  contract,  which  rights  so  vested 
in  the  trustee  the  decision  of  the  State  court  denied  him. 
And  the  defendants  in  error  will  maintain,  that  even  if  there 
be  any  such  right,  title,  or  privilege  specially  set  up  or  claimed 
under  the  treaty  as  to  give  jurisdiction,  which  they  deny,  yet 
the  treaty  could  not  have,  and  was  not  intended  to  have,  any 
such  operation  or  retrospect.  They  will  insist  that  the  treaty 
and  award  under  it  haa,  and  couid  have,  no  other  cfTcct,  than 
to  establish  the  liability  of  Mexico  to  pay  that  claim  under  the 
treaty,  and  settled  nothing  but  the  validity  of  that  claim  against 
Mexico ;  and  that  by  the  aw^ard  made  under  it  to  Glenn  and 
Perrine,  the  trustees  of  the  defendants,  the  defendants  have  the 
only  right  or  title  set  up,  claimed,,  or  obtained  under  the  treaty, 
whibh  the  plaintiff  in  error  can  controvert  .only  by  showing  that 
they  were  entitled  to  the  cl^m  thus  allowed  to  the  defendants, 
andf  that  the  treaty  and  award  settled  no  rights  as  between  the 
claimants,  but  merely  the  obligation  of  Mexico  to  pay  the 
claim.  They  will  further  insist,  that  the  question,  whether  the 
original  contract  between  Mina  and  the  Mexican  Company 
gave  Goodwin  any  rights  which  passed  to  his  trustee  ia  1817, 
was  a'  question  of  Maryland  law  upon  a  Maryland  contract, 
upon  which  Mexico's  subsequent  recognition  or  agreement  to 
pay  that  claim,  as  due  by  herself,  could  have  no  influence; 
that  Mexico's  subsequent  agreement  to  pay  the  claim  herself 
had  no  bearing  upon  the  question  as  to  what  were  the  rights 
of  Goodwin  in  Maryland,  under  the  original  contract  between 
Mina  and  the  Mexican  Company ;  and  that  the  express  waiver 
by  Mexico,  or  even  by  the  Spanish  government  which  she 
overthrew,  or  the  objection  of  illegality  as  far  as  she  was  con- 
cerned, could  not  affect  the  question  of  the  validity  of  the  origi- 
nal contract  ip  Maryland,  and  under  the  laws  of  Maryland,  and 
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above  all,  coald  not  retrospect  so  as  to  repeal  the  laws  of 
Maryland  by  validating  that  original  contract  ab  initio^  and 
passing  the  rights  under  it  to  the  tmstee  of  1817.  And  as  the 
result  of  the  whole,  therefore,  the  defendants  in  error  will  main- 
tain, that  the  decision  of  the  State  court  has  conclurively  es- 
tablished the  original  invalidity  of  the  contract,  and  that  the 
tmstee  took  no  rights  under  it;  and  that  the  treaty,  if  thefe  be 
any  question  raised  under  it,  gave  the  plaintiff  in  error  no  righty 
title,  or  privilege  which  can  affect  that  decision,  or  was  denied 
by  the  State  court  Mihie  v.  Haber,  3  McLean,  212;  and 
authorities  under  the  first  and  second  points. 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court. 

If  this  court  can  take  jurisdiction  of  this  case  under  the 
twenty-fifth  section  of  the  Judiciary  Act,  it  must  be  under  either 
the  first  or  third  clause,  as  the  second  is  admitted  to  be  wholly 
inapplicable  to  it 

1.  The  first  is,  '^  where  is  drawn  in  question  the  validity  of  a 
treaty  or  statute  of,  or  an  authority  exercised  under  the  United 
States,  and  the  decision  is  against  their  validity." 

2.  The  third  is,  "  where  is  drawn  in  question  the  construction 
of  any  clause  of  the  Constitution,  or  of  a  treaty  or  statute  of,  or 
commission  held  under  the  United  States,  and  the  decision  is 
against  the  tide,  right,  privilege,  or  exemption  specially  set  up 
or  claimed  by  cither  party  under  such  clause,*'  Sec 

1.  We  have  sought  in  vain  through  the  record  of  this  case 
to  find  any  question  raised  directiy  by  the  pleadings,  or  ^  bv 
clear  and  necessary  intendment  therefrom,"  touching  the  valid- 
ity of  any  treaty,  statute,  or  authority  exercised  under  the 
United  States. 

Both  parties  claim  certain  moneys  in  court  as  assignees  of 
Lyde  Goodwin,  who  was  a  member  of  the  "  Baltimore  Mexi- 
can ''Company,"  and  entitied  to  a  certain  proportion  of  the 
money  awarded  to  said  company  as  a  just  claim  on  the  Mexi- 
can government  The  validity  oi  the  award,  or  the  treaty  un- 
der which  it  was  made,  is  not  called  in  question  by  either  party, 
as  both  claim  under  them.  In  order  to  ascertain  the  eflect  of 
certain  previous  assignments  made  by  Lyde  Groodwin,  the  histo- 
ry of  theorigin  of  his  claim  necessarily  makes  a  part  of  the  case. 

The  treaty  and  award  are  introduced  as  a  part  of  this  his- 
tory, as  facts  not  disputed  by  either  party.  The  money  being 
in  court,  both  the  treaty  and  the  award  were  fundi  officio^ 
and  no  decision  of  the  rights  of  the  claimants  inter  se  can, 
in  the  ncture  of  the  case,  involve  tte  validity  of  either. 

The  decision  of  the  Court  of  Appeals,  that  the  original  xK>n* 
tract  with  Mina  in  1816  old  not  create  such  a  debt  as  would 
46* 
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pass  by  the  insolvent  laws  of  Maryland,  neither  directly  nor 
ny  implication  questions  the  validity  of  any  treaty,  statute,  or 
authority  under  the  United  States. 

That  the  Baltimore  Mexican  Company  set  on  foot  and  pre- 
pared the  means  of  a  military  expedition  against  the  territories 
and  dominions  of  the  king  of  Spain,  a  foreign  prince  with 
whom  the  United  States  were  at  peace,  is  a  fact  in  the  history 
of  the  case  not  disputed,  and  which  if  wrongly  found  by  thB 
court  would  not  give  us  jurisdiction  of  the  case*  That  such 
conduct  of  the  company  in  making  their  contract  with  General 
Mina  was  a  high  misdemeanor,  punishable  with  fine  and  im- 
prisonment bv  the  fifth  section  of  the  act  of  the  5th  of  June, 
1794,  ch^p.  51,  cannot  be  disputed  by  any  one  who  will  read 
the  statute ;  and  the  conclusion  drawn  therefrom  by  the  court 
below,  that  the  contract  of  the  company  with  Mina  in  1816, 
beinff  founded  on  an  illegal  transaction,  was  void  by  the  law 
of  A&ryland,  where  it  was  made,  and  passed  no  equity,  right, 
or  titie  whatsoever  to  an  insolvent  assignee  in  1817,  involved 
no  question  of  <<  the  validity  of  any  treaty  or  statute  of,  or  an 
authority  exercised  under  the  United  States." 

The  validity  or  binding  effect  of  the  original  contract  with 
Mina  is  neither  directiy  nor  indirectly  affirmed,  either  in  the 
convention  with  Mexico  or  in  the  award  of  the  commissioners 
under  it 

The  fact  that  the  "  Baltimore  Mexican  Companv  "  exposed 
not  only  their  property  to  capture  by  the  Spanish  vessels  of 
war,  but  their  own  persons  to  fine  and  imprisonment  by  the 
authorities  of  the  United  States,  only  enhanced  the  justice  and 
equity  of  their  claims  against  the  new  government  of  Mexico. 

The  original  contract  with  General  Mina  was  a  Maryland 
contract,  and  its  validity  and  construction  are  questions  of 
Maryland  law,  which  this  court  is  not  authorized  to  decide  in 
the  present  action. 

2.  We  are  equally  at  a  loss  to  discover  in  this  record  where  or 
how  ^  the  construction  of  any  clause  of  the  Constitution,  or  of 
a  treaty  or  statute  of,  or  commission  held  under  the  United 
States,"  is  drawn  in  question  in  this  case. 

As  we  have  already  said,  both  parties  claim  money  in  court ; 
and,  in  order  to  test  the  value  of  their  respective  a^ssignments 
from  Lyde  Goodwin,  introduce  the  history  of  the  claim  from 
its  origin. 

The  treaty  and  award  are  facts  in  that  history.  They  weie 
before  the  court  but  as  facts,  and  not  for  construction.  If  A 
hold  land  under  a  patent  from  the  United  States  or  a  Spanish 
mnt  ratified  by  treaty,  and  his  heirs,  devisees,  or  asngnees 
dispute  as  to  which  has  the  best  titie  under  him ;  this  does  not 


DECEMBER   TERM,    1850.  647 

Gill  V.  Olirer*!  Execntori  et  al. 

make  a  case  for  the  jurisdiction  of  this  court  under  the  twenty- 
fifth  section  of  the  Judiciary  Act,  If  neither  the  validity  nor 
construction  of  the  patent  or  title  under  the  treaty  is  contestedi 
if  both  parties  claim  under  it,  and  the  contest  arises  firom  some 
question  without  or  dehors  the  patent  or  the  treaty,  it  is  plainly 
no  case  for  our  interference  unaer  thb  section. 

That  the  title  originated  in  such  a  patent  or  treaty  is  a  fact 
in  the  history  of  the  case  incidental  to  it,  but  the  essential  con- 
troversy between  the  parties  is  without  and  beyond  it  So 
in  this  case,  both  claim  the  money  in  court  It  is  a  fact  that 
the  money  has  been  paid  by  the  republic  of  Mexico,  on  a  claim 
which  has  been  pronounced  just  and  equitable  by  commission- 
ers under  the  convention  of  1839.  It  is  a  fact,  also,  that  the 
origin  of  this  claim  was  for  arms  and  ammunition  furnished 
for  an  expedition  under  General  Mina,  for  the  purpose  of  insur- 
rection against  the  Spanish  government  It  is  a  fact,  that  the 
Baltimore  Mexican  Companv,  or  the  individuals  composing  it, 
exposed  themselves  to  punishment  und»  the  neutrality  act  It 
is  a  fact,  also,  that  afterwards,  when  Mexico  had  succeeded  in 
establishing  her  independence ;  when  her  rebellion  had  become 
a  successful  revolution;  that  she  very  justly  and  honorably 
made  herself  debtor  to  those  who  perilled  their  property  and 
persons  in  her  service  at  the  commencement  of  her  struggle. 
It  is  a  fact  that,  though  this  claim  was  acknowledged  as  a 
just  debt  by  Mexico  as*  early  as  1825,  payment  was  never  ob- 
tained till  after  the  award  of  the  commissioners  under  the  con- 
vention with  Mexico  in  1839, ''  for  the  adjustment  of  claims  of 
citizens  of  the  United  States  on  the  Mexican  republic."  It  is 
a  fact,  that  this  claim  thus  recognized  by  the  Mexican  Con- 
grcM  was  pronounced  a  just  debt  in  favor  of  citizens  of  the 
united  States  against  the  republic  of  Mexico. 

But  whether  this  debt  of  the  Mexican  government,  first 
acknowledged  and  made  tangible  as  such  in  1825,  did  previ- 
ously exist  as  an  equity,  a  right,  or  a  chose  in  action  capable 
of  passing  by  assignment  under  the  insolvent  laws  of  Maryland 
in  1817,  is  a  question  not  settled  in  the  treaty  or  award,  nor  in- 
volving any  question  as  to  th^  construction  of  either,  but  aris- 
ing wholly  from  without,  and  entirely  independent  of  either  the 
one  or  the  other.  The  treaty  was,  that  "  all  claims  of  citizens 
of  the  United  States  found  to  be  just  and  equitable  should  be 
paid."  The  award  was,  that  this  claim  of  the  "  Baltimore 
Mexican  Company,"  which  had  been  acknowledged  in  1825  as 
a  valid  claim  by  Mexico,  was  a  just  debt,  not  a  false  or  feigned 
one,  and  ought  to  be  paid.  The  money  is  awarded  to  be  paid 
to  Glenn  and  Perrine  "  in  trust  for  whom  it  may  concern," 
The  award  does  not  undertake  to  settle  the  equities  or  rights  of 
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the  different  persons  dairoing  to  be  legal  or  equitable  assignees 
or  transferees  of  the  interests  of  the  several  members  of  the 
company.  That  is  left  to  the  tribunals  of  the  State  where  the 
members  of  the  company  resided  and  the  assignments  weie 
made.  In  deciding  this  question,  the  courts  of  Maryland  have 
put  no  construction  on  the  treaty  or  award,  asserted  by  one 

!)arty  to  be  the  true  one  and  denied  by  the  other.  It  was  be- 
bre  them  as  a  fact  only,  and  not  for  the  purpose  of  construc- 
tion. Whether  this  money  paid  into  court,  under  the  award 
and  first  acknowledged  by  Mexico  as  a  debt  in  1825,  existed  as 
a  debt  transferable  by  the  Maryland  insolvent  laws  in  1817, 
or  whether  it,  for  the  first  time,  assumed  the  nature  of  a  chose 
in  action  transferable  by  assignment  after  1825,  when  acknowl- 
edged of  record  by  Mexico,  and  passed  by  the  assignment  of 
Lyde  Goodwin  to  Robert  Oliver,  was  a  question  wholly  dehors 
the  treaty  and  award,  and  involving  the  construction  of  the 
laws  of  Maryland  only,  and  not  of  any  treaty  or  statute  or 
commission  under  the  United  States. 

It  is  «  conclusive  test  of  the  question  of  jurisdiction  of  this 
court  in  the  present  case,  that,  if  we  assume  jurisdiction,  and 
proceed  to  consider  the  merits  of  the  case,  we  find  it  to  involve 
no  question  either  of  validity  or  construction  of  treaties  or  stat^ 
utes  of  the  United  States. 

But  the  only  questions  in  the  case  will  be  found  to  be,  what 
was  the  effect  of  the  appointment  of  George  M.  Gill  in  1837  as 

fermanent  trustee,  under  the  insolvent  laws  of  Maryland  of 
805  ?  Was  the  void  and  illegal  contract  with  Mina,  made  in 
1816,  such  a  chose  in  action  as  would  pass  by  such  insolvent 
law  in  1817  ?  Or  did  it  first  become  an  assignable  claim  after  it 
was  acknowledged  by  Mexico  in  1825,  and,  as  a  new  acquisi- 
tion of  Lyde  Goodwin  after  his  insolvency,  pass  by  his  assign- 
ment to  Oliver.  A. resolution  of  these  questions,  by  or  through 
any  thing  to  be  found  on  the  face  of  the  treaty  or  award,  or 
any  necessary  intendment  or  even  possible  inference. therefrom, 
is  palpably  impossible. 

The  whole  case  evidently  turns  on  the  construction  of  the 
laws  of  Maryland,  and  on  facts  connected  with  the  previous 
history  of  the  claim,  which  are  not  disputed,  and  which  are 
incidental  to  the  treaty  and  award,  but  which  raise  no  question 
either  as  to  their  validity  or  construction. 

This  case  is  therefore  dismissed  for  want  of  jurisdiction. 

Mr.  Chief  Justice  TANEY,  Mr.  Justice  McLEAN,  Mr.  Jos- 
tice  WAYNE,  and  Mr.  Justice  WOODBURY  dissented. 

Chief  Justice  TANEY  stated  that,  in  his  opinion,  this  court 
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had  jurisdiction  of  the  qaestion  upon  which  the  case  was  decided 
in  the  CJourt  of  Appeals  of  Maryland,  and  that  their  decision 
was  erroneous,  and  ought  to  be  reversed. 

Mr.  Justice  McLEAN  concurred  in  opinion  with  the  Chief 
Justice. 

Mr.  Justice  WOODBURY. 

I  object  to  the  form  of  the  judgment  to  be  entered  in  tliis 
case,  rather  than  to  the  results  of  it  to  the  parties.  By  dismiss- 
ing the  writ  of  error  for  want  of  jurisdiction,  as  is  done  herei 
the  judgment  in  the  State  court  is  left  in  full  force  ;  whereas, 
in  my  view,  this  court  has  jurisdiction,  and  should  affirm  the 
judgment  in  the  State  court,  thus  leaving  it,  as  the  other 
course  does^  in  full  force,  but  on  different  grounds.  The  con- 
sequence to  the  parties,  by  pursuing  either  course,  differs  so  lit- 
tle, that  it  does  not  seem  necessary  to  go  into  any  elaborate 
exposition  of  the  reasons  for  this  dissent,  and  I  shall  therefwe 
content  myself  with  stating  only  the  general  grounds  forit 

All  that  seems  indispensable  to  give  jurisdiction  to  us  in  this 
class  of  cases  is,  that  the  plaintiff  in  error  should  have  set  up, 
in  support  of  his  claim  in  the  State  court,  some  right  or  title 
under  a  treaty  or  doings  by  authority  from  Ck)ngress,  and  that 
it  should  be  overruled  by  the  State  court  See  the  twenty- 
fifth  section  of  the  act  of  1789  (1  Stat  at  Liarge,  85),  and  va- 
rious decisions  under  it,  including  Owings  v.  Northwood's  Les- 
see, 6  Cranch,  348,  and  Smith  v.  Maryland,  6  Cranch,  304 ;  2 
Howard,  372.  Ilere  the  appellant  set  up  in  his  bill  a  claim  to 
money  under  a  treaty  with  Mexico,  and  an  award  under  it  by 
commissioners  appointed  by  an  act  of  Congress,  and  the  State 
court,  in  His  opinion,  overruled  his  claim.  This,  in  my  view, 
gives  jurisdiction  to  us,  whether  the  State  court  decided  right 
or  wrong.  See  Armstrong  r.  Athens  Cojanty,  16  Peters,  285 ; 
Miller  v.  Nichols,  4  Wheat  311.  The  very  object  of  the  writ 
of  error  is  to  ascertain  whether  they  did  decide  right  or  wrong, 
and  the  jurisdiction  to  make  this  revision  of  their  opinion 
arises  not  from  its  error,  but  its  subject-matter ;  the  latter  being 
a  claim  set  up  under  some  United  States  authority.  Neilson 
V.  Lagow,  7  Howard,  776. 

The  next  and  only  remaining  inquiry  for  me,  supposing  that 
we -b  ve  jurisdiction,  is.  Whether  the  State  court  formed  a  right 
conclusion  in  overruling  the  claim  set  up  'by  the  appellant.  I 
think  they  did.  So  far  as  it  rested  on  authority  under  the 
United  States,  it  is  by  no  means  dear  that  they  overruled  it 
improperly.  The  claim,  so  far  as  regards  the  enforcement  of 
the  treaty  with  Mexico,  does  not  seem  to  have  been  overruled, 
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in  terms  by  the  State  court  That  court  did  not  decide  that 
the  treaty  was  corrupt  or  illegal,  or  in  any  way  a  nullity,  when 
they  held  that  the  original  contract  violated  the  laws  of  neu- 
trality. So  far,  too,  as  regards  the  award  made  by  the  com- 
missioners, that  the  Baltimore  Mexican  Company  and  their 
legal  representatives  had  a  just  claim  under  the  treaty  for  the 
amount  awarded,  it  was  not  overruled  at  all. 

It  is  not  manifest,  then,  that  any  thing  really  in  the  treaty 
or  in  the  award,  set  up  by  Gill,  the  plaintiff,  was  actually  de- 
cided against,  but  only  something  he  claimed  to  be  there;  — 
that  when  the  appellants  claimea  that  he,  rather  than  others, 
was  legally  entitled  to  one  ninth  of  the  sum  awarded  to  the 
Baltimore  Mexican  Company,  the  State  court  seems  to  have 
overruled  that  But  in  doing  this,  they  must  still  have  held 
the  treaty  itself  to  be  vaUd,  and  the  award  of  the  commission- 
ers under  it  to  be  valid,  or  they  could  not  have  decreed  this 
share  of  the  fund  to  Oliver's  executors,  as  they  appear  to  have 
done  expressly  by  the  record. 

^  All  must  concede,  that  the  State  court  speaks  in  its  language 
against  the  Mina  ^'  contract"  alone  as  illegal,  and  in  terms  do 
not  impugn  either  the  treaty  or  the  award  ;  and  it' is  merely  a 
matter  of  inference  or  argument  that  either  of  these  was  as- 
Sailed,  or  any  right  properly  claimed  under  them  overruled. 
But  it  is  true  the  court  held  that  Oliver's  executDrs,  rather 
than  the  appellant,  were  entitled  to  the  fund  furnished  by  Mex- 
ico, and  lopg  subsequent  to  Mina's  contract ;  but  in  cominff  to 
that  conclusion,  they  seem  to  have  been  governed  by  tneir 
views  as  to  their  own  laws  and  the  principles  of  general  juris- 
prudence. The  treaty  or  award  contained  nothing  as  to  the 
point  whether  Gill  or  Oliver's  executors  had  the  better  right 
to  this  share,  but  only  that  the  Mexican  Company  and  their 
legal  representatives  should  receive  the  fund.  This  last  the 
court  did  not  question. 

But  who  was  the  legal  representative  of  Lyde  Groodwin's 
share  ?  Who,  by  insolvencies,  sales,  or  otherwise,  had  become 
entidedtoit? 

That  was  the  question  before  the  court,  and  the  one  they 
settled ;  and  in  deciding  that,  they  overruled  the  claim  of  Gill 
to  be  so,  by  virtue  of  any  authority  in  the  treaty  or  award ;  and 
in  saving  that  the  fund  should  go  to  Oliver's  executors,  as  best 
entitled,  rather Hhan  Gill,  they  did  it  under  their  own  State 
laws. 

It  is  a  general  rule  for  the  State  tribunals,  and  not  the  com- 
missioners, to  settle  any  conflict  between  different  claimants ; 
and  the  usage,  when  disputes  exist,  is  not  for  commissioners 
to  go  further  ^an  act  on  the  validity  of  the  claim,  and  decide 
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besides  the  superior  rights  of  one  of  the  claimants.  Prevail  i;. 
Bacbe  et  clL,  14  Peters,  95 ;  Comegys  v.  Yasse,  1  Peters,  212 ; 
Sheppard  r.  Taylor  et  al.,  6  Peters,  710. 

It  is  true,  that  the  opinion  ^iven  in  the  State  court  in  sup- 
port of  its  judgment  is  not  entu^ly  free  from  some  grounds  for 
misconception,  yet  the  judgment  itself  appears  right,  and,  if 
erroneous,  resting  as  iv.does  wholly  on  the  State  laws,  it  is  not 
competent  for  us,  under  this  writ  of  error,  to  reverse  it  We 
can  reverse  it  only  when  wrong,  and  wrong,  too,  for  deciding 
improperly  -against  some  claim  under  a  tJnited  States  law  or 
treaty. 

This,  I  think,  it  has  not  done.  In  short,  the  whole  real 
truth  appears  to  be,  that  the  State  court  considered  the  Mina 
contract  in  1817  as  a  violation  of  the  neutrality  act  of  1794 ; 
and  therefore,. when  Lyde  Goodwin  failed  in  the  same  year, 
and  went  into  insolvency,  that  his  share  in  the  contract,  being 
ille^l  and  void,  could  not  then  pass  to  his  creditors,  or  his 
trustee  in  their  behalf.  But  when  the  Mexican  governmenti 
about  1825,  adopted  the  contract,  and  acknowledged  its  liabil- 
ity to  pay  those  entitled,  the  court  seems  to  have  thought  that 
their  obligation  was  virtually  a  new  one.  It  occurred  after  the 
insolvency,  and  hence  seems  supposed  not  to  have  passed  to 
the  creditors,  any  more  than  did  new  property  subsequently 
acquired.'  (See  Insolvent  Act  of  1805,  ch.  110,  §  2.)  Conse- 
quently, the  commissioners  held  that  the  creditors  and  their 
trustee  were  not  entitled  to  its  benefits.  Goodwin  could  and 
did  legally  assign  to  Oliver  his  new  rights  and  new  guarantees, 
for  his  share  from  Mexico.  These  last,  though  growing  out  of 
the  original  Mina  purchase,  were  not  a  violation  of  the  act  of 
1794,  .^  were  honorable,  though  not  compellable,  and  were  not 
deemed  illegal  either  by  Mexico  or  the  government  of  the 
United  States,  or  the  commissioners,  or  the  State  court 

Again,  under  the  State  laws  doubts  seemed  to  arise,  (in  de- 
ciding on  which  was  the  proper  claimant,)  whether  the  original 
trustee  was  not  duly  appointed  in  1817,  and  could  not  legally 
assign  this  claim,  if  it  passed  to  him  then  or  afterwards,  as  he 
attempted  to  pass  it  to  Oliver,  rather  than  considering  it  as 
belonging  to,  or  vesting  in,  Gill,  the  appellant^  who  was  not 
appointed  trustee  till  1825,  and  then  in  a  manner  somewhat' 
questionable.  (4  Gill  &  Johns.  392.)  That,  however,  was  like- 
wise a  point  arising  exclusively  under  the  State  laws,  and 
which  we  are  not  authorized  to  decide  in  this  writ  of  error. 

It  is  for  reasons  like  these,  that,  in  my  opinion,  the  judgment 
in  the  State  court,  so  far  as  it  related  to  any  claim -set  up  and 
supposed  to  be  overruled  under  any  authority  derived  from  the 
United  States,  is  within  our  jurisdiction ;  but  that  the  State 
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court  did  not  improperly  overrule  any  such  claim  so  set  up, 
and  hence  that  the  judgment  in  the  State  court  ought  to  be 
af&rmed. 

Order. 

This  cause  came  on  -to  be  heard  on  the  transcript  of  the  rec^ 
ord  from  the  Court  of  Appeals  for  the  Western  Shore  of  Mary- 
land, and  was  argued  by  counseL  On  consideration  whereof, 
it  is  now  here  ordered,  adjudged,  and  decreed  by  this  court, 
that  this  cause  be,  and  the  same  is  hereby,  dismissed,  for  the 
want  of  jurisdiction; 


The  United  States,  Appellants,  v.  David  M.  Hughes,  Robeet 
Sewall,  and  Feanklin  Hudson,  a  Minoe,  by  his  Tutob,  Holmes 
Hutchinson. 

Where  a  person  entered  land  according  to  law,  bat  omitted  to  obtain  a  patent  for  it, 
and  another  person  afterwards  obtained  a  patent  from  the  United  States  bj  pro- 
ceeding as  if  it  were  vacant  land,  knowing  at  the  same  time  that  it  was  not  vacant, 
the  patent  thos  obtained  will  be  set  aside. 

Nor  is  it  a  sufficient  objection  to  a  decree,  that  the  process  was  by  an  information  in 
the  nature  of  a  bill  m  chancery,  filed  bv  the  attorney  for  the  United  States.  A 
simple  bill  in  equity  would  have  been  better,  but  this  process  being  so  in  sub- 
stance, the  case  will  not  be  dismissed  for  want  of  form.         *  ^ 

An  individual  owner  of  land  would,  in  such  a  case,  be  entitled  to  the  relief  of  having 
the  patent  set  aside ;  and  the  United  States,  as  a  landholder,  must  be  entitled  to 
the  same. 

The  deeds  of  convevance  filed  as  exhibits  show  die  property  to  have  been  sold  for 
two  thousand  dollars,  and  that  it  was  afterwards  converted  into  a  sugar  estate. 
This  is  sufficient  to  maintaui  the  jurisdiction  of  this  court 

This  was  an  appeal  from  the  Circuit  CJourt  of  the  United 
States  for  the  Disixict  of  Louisiana. 

The  attorney  of  the  United  States  filed  an  information  in 
the  nature  of  a  bill  in  chancery  against  David  M.  Hughes,  who 
was  the  real  defendant,  and  also  against  Sewall  and  Hudson, 
nominal  defendants. 

On  the  12th  of  April,  1814,  Congress  passed  an  act  (3  Stat 
at  Large,  122)  for  the  final  adjustment  of  land  titles  in  the 
State  of  Louisiana  and  Territory  of  Missouri. 

The  fifth  section  was  as  follows : — 

"  Sec  6.  And  be  it  further  enacted.  That  every  person,  and 
the  legal  representatives  of  every  person,  who  has  actually  in- 
habited and  cultivated  a  tract  of  land  lying  in  that  part  of  the 
State  of  Louisiana  which  composed  the  late  Territory  of  Or- 
leans, or  in  the  Territory  of  Missouri,  which  tract  is  not 
rightfully  claimed  by  any  other  person,  and  who  shall  not  have 
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jrenioved  from  said  State  or  Territory,  shall  be  entitled  to  the 
right  of  preemption  in  the  purchase  thereof,  under  the  same  re- 
strictions, conditions,  provisions,  and  regulations,  in  every  re- 
spect, as  is  directed  by  the  act  entitled  *An  Act  giving  the  right 
of  preenxption  in  the  purchase  of  lands  to  certain  settlers  in 
the  Illinois  Territorv.'  oassed  February  5, 1813."  (See  2  Stat 
at  Large,  797.) 

This  act  of  1813  prescribed  the  mode  of  proceeding ;  that 
the  party  should  make  known  his  claim  to  the  registeri  Az^c, 

&OV 

Prior  to  or  on  the  22d  of  February,  1822,  one  John  Goodbee 
presented  the  following  application  to  the  register  and  receiver 
of  the  Eastern  District  of  Louisiana. 

"  Gentlemen,  —  I  apply  to  become  the  purchaser  of  a  tract 
of  land  by  virtue  of  settlement  under  the  act  of  Congress  of  the 
12th  of  April,  1814,  situated  as  follows,  in  the  parish  of  Iber- 
ville, principally  on  the  north  side  of  the  Bayou  Goula,  desig- 
nated as  No.  one  by  the  surveyor,  and  is  the  same  land 
which  was  inhabit^  and  cultivated  by  Daniel  Beedle,  or 
Bidelle,  in  the  year  1813,  under  whose  settlement  I  claim  by 
purcbase.  This  land  belongs  to  the  United  States,  and  is  not 
rightiully  claimed  by  any  other  person ;  neither  has  said  Bidelle 
removed  from  the  State.  The  land  claimed  has  not  been  sur- 
veyed according  to  law,  but  I  apply  for  the  right  of  preemption 
to  one  hundred  and  sixty  superncial  acres,  at  the  price  provided 
by  law,  and  offer  proofs  of  the  facts  set  forth'. 

"  John  Goodbee." 

Whereupon  the  register  and  receiver  issued  the  following 
certificate  and  receipt 

*'No.a 

"  The  applicant  having  proved,  to  the  satisfaction  of  the  reg- 
ister and  receiver  for  the  Eastern  District  of  Louisiana,  that  he 
has  a  preemption  right  to  the  land  claimed,  I,  in  consequence, 
certify  that  he  is  entitled  to  one  hundred  and  sixty  superficial 
acres  of  land,  as  applied  for ;  subject,  however,  to  the  sectional 
or  divisional  lines  to  be  hereafter  run  under  the  authority  of 
the  United  States. 

"  Sam.  H.  Harper,  Register. 

•*  February  22rf,  1822." 

"  Receiver's  Office^  New  Orleans^ 

February  2eih,  1822. 

"Received  of  John  Goodbee  two  hundred  dollars,  being  the 

purchase-money  for  one  hundred  and  sixty  superficial  acres  of 

land,  in  the  parish  of  Iberville,  designated  as  No.  1  by  the  sur- 

VOL.  XI.  47 
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veyor,  to  which  he  has  a  preemption  right,  accordiiig'  to  the 
certificate  of  the  register,  No.  8,  exhibited  to  ipcie. 

^*  J.  J.  McLanahan,  Receiver. 

^  160  acres  a  1 A^,  $  200.    Original  filed  9th  Oct,  1846. 

«  Paul  Deblibux,  QerkP 

Subsequently  proper  jreturns  of  survey  were  made,  on  which 
the  land  was  uilly  described  and  designated  as  lot  No.  1,  on 
the  north  side  of  Bayou  Goula,  or  section  54  in  township  10 
(west  of  the  Mississippi)  of  range  12  east 

On  the  14th  of  May,  1836,  David  Michael  Hughes  entered 
this  land  as  if  it  were  a  tract  of  public  land,  containing  175^ 
acres ;  and  on  the  16th  of  April,  1841,  obtained  a  patent  from 
the  United  States. 

On  the  3d  of  April,  1846,  the  receiver  gave  a  certificate  to 
John  Groodbee,  that  he  had  received  from  him  the  sura  of 
$  19.32,  the  price  of  15  ^^o  acres  at  $  1.25  per  acre,  that  being 
the  excess  of  the  land  beyond  the  original  estimate  and  pay- 
ment 

On  the  *  20th  of  January,  1848,  Thomas  J.  Durant,  Attorney 
of  the  United  States  for  the  District  of  Louisiana,  filed  in  the. 
Circuit  Court  an  information  and  bill,  commencing  as  fol« 
lows :  — 

^*  To  the  Honorable  the  Judges  of  the  Circuit  Court  of  the 
United  States  for  the  Fifth  Circuit  and  District  of  Louisiana, 
in  Chancery  sitting :  Informing,  showeth  unto  your  honors, 
Thomas  J.  Durant,"  &c.,  &c. 

The  bill  then  went  on  to  narrate  the  facts  of  the  case  as 
above  set  forth. 

It  further  states,  that  on  or  about  the  14th  of  May,  1836, 
Hughes,  who  resided  near  the  town  of  Alexandria,  Louisiana, 
did  make  an  application  to  the  register  of  the  land-office  of 
New  Orleans,  to  enter  and  purchase  the  said  lot  of  land  at  pri- 
vate sale,  falsely  representing  to  the  register  that  the  said  land 
was  then  subject  to  entry  and  sale,  and  that  he  was  by  the  said 
register  permitted  to  enter  the  said  land,  as  if  the  same  was 
liable  to  private  entry;  and  that  he,  still  falsely  representing 
the  said  land  as  subject  to  private  entry  and  sale,  did,  on  the 
same  day,  pay  the  receiver  the  sum  of  $  219.32,  and  that  there 
was  issued  to  him  by  the  register  the  usual  certificate  given  in 
such  cases.  That^on  the  16th  of  April,  1841,  Hughes  pre- 
sented the  said  certificate  to  the  Commissioner  of  the  General 
Land-Office  at  Washington,  still  falsely  representing  the  land 
as  subject  to  private  entry  and  sale,  and  that  he  had  legally 
paid  for  the  same,  and  did  procure  the  commissioner  to  issue  a 
patent  to  him.     That  all  the  acts  and  doings  of  the  register 
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and  leceiver  in  permitting  Hughes  to  enter  and  pay  for  the 
land  were  done  in  error,  and  were  at  the  time,  and  now,  null 
and  void ;  and  that  the  acts  and  doings  of  the  Commissioner 
of  the  General  Land- Office  were  also,  then  and  now,  null  and 
void,  because  the  land  had  long  before  been  sold  by  the  United 
States  to  John  Goodbee,  and  that  Hughes  is  bound,  in  equity 
and  good  faith,  to  restore  and  give  up  the  patent,  and  not  to 
pretend  or  set  up  any  title  to  the  said  land. 

That  Goodbee  is  dead,  and  that  the  land  is  in  the  joint  oo> 
cupation  and  settlement  of  Robert  Sewall,  who  resides  on  it,  and 
of  Franklin  Hudson,  a  ^linor,  who  is  represented  by  his  tutor; 
and  that  they  pretend  to  possess  said  land  as  owners,  under 
title  derived  from  Goodbee ;  and  that  the  said  parties  in  pos* 
session  ought  to  be  made  parties  to  the  proceedings  in  the  case. 

It  is  further  stated,  that,  so  soon  as  the  error  in  issuing  a 
patent  and  the  other  acts  preparatory  thereto  were  discovensd, 
Hughes  was  requested  to  give  up  and  restore  the  patent,  and 
receive  back  the  money  he  had  erroneously  paid  for  the  land| 
but  refused  to  do  so ;  on  the  contrary,  he  had  commenced  suit 
in  one  of  the  State  courts  against  the  possessors,  who  hold  un- 
der Goodbee,  to  deprive  them  of  the  land  by  means  of  said 
patent,  to  the  daroaffe  and  ibjury  of  the  United  States,  who  are 
boupd  in  equity  and  good  faith  to  hold  harmless  all  persons 
who  have  derived  title  from  Goodbee  from  the  consequences  of 
errors  and  mistakes  of  their  own,  and  their  officers,  and  particu- 
larly from  those  of  the  error  in  issuing  a  patent  to  Hughes. 

The  bill  then  charges  combination  and  confederacy,  and  that 
Hughe^  had. refused  to  comply  with  the  requests  made  to  him, 
and  sets  forth  his  pretences  for  so  doing ;  and  the  defendant 
Hughes  is  required  to  answer  the  following  interrogatories: 
Nos.  1,  2,  3,  4,  5,  6,  7,  8,  and  10 ;  and  the  other  defendants 
Nos.  9  and  11. 

1st  Whether  the  said  land  was  not  entered  by  David  Mi- 
chael Hughes  at  the  land-office  of  the  United  States  in  New 
Orleans,  ot\  the  14th  day  of  May,  1836  ? 

2d.  Whether,  in  making  said  entry,  he,  the  said  David  Michael 
Hughes,  did  not  represent  said  land  to  the  register  of  the  land- 
office  a^  land  that  was  then  subject  to  entry  and  private  sale  ? 

3d.  Whether,  at  the  time  of  making  said  entry,  he,  the  said 
David  Michael  Hughes,  did  not  know  that  the  said  land  bad 
previously  been  sold  by  the  United  States  to  John  Goodbee? 

4th.  Whether  he,  the  said  David  Michael  Hughes,  did,  on 
the  16th  day  of  April,  in  the  year  1841,  obtain  or  procure  a  pat- 
ent for  said  land  from  the  General  Land-Office  in  Washington  ? 

6th.  Whether  said  David  Michael  Hughes  has,  since  the 
patent  was  procured  by  him,  and  before  the  institution  of  these 
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proceedings,  been  called  upon  to  restore  and  give  up  said  patent 
to  the  proper  officer  of  the  United  States,  on  the  ground  that 
said  patent  was  erroneously  issued  and  delivered  to  him,  and 
to  receive  back  the  money  which  he  paid  into  the  treasury  as 
the  price  of  said  land  ? 

6th.  Whether  the  said  David  Michael  Hughes  has  not  re* 
fused  to  &;ive  up  said  patent  when  so  called  upon  ? 

7th.  Whether  the  said  David  Michael  Hushes  has  not  com- 
menced,  and  is  not  now  carrying  on,  proceedmgs  at  law  in  one 
of  the  State  courts  of  Loaisiana,  to  obtain  possession  of  said 
land  by  virtue  of  said  patent ;  and,  if  yea,  in  what  court,  and 
who  are  the  paiiies  defendant  in  said  suit  ? 

8th.  Whether,  at  the  time  of  his  procuring  said  patent  from 
Washin^n,  he,  the  said  David  Michael  Hughes,  aid  not  have 
'information,  or  did  not  have  reason  to  believe,  that  the  said 
land  had  formerly  been  entered  and  paid  for  by  John  Goodbee  ? 

9th.  Whether  the  said  John  Goodbee  is  now  alive ;  and,  if 
not,  when  did  he  die  ? 

10th.  Whether  the  said  David  Michael  Hughes  did  not  know,, 
or  was  not  informed,  when  he  entered  said  land,  that  the  land 
was  in  possession  of  Robert  Sewall  and  of  Franklin  Hudson ; 
or  did  he  not  know  or  believe  that  it  was  in  possession  of  some 
parties  claiming  it  as  owners,  and  of  whom  ? 

11th.  In  whose  possession  is  said  land  now,  and  by  what 
title  do  the  present  possessors  hold  it?  Is  said  title  derived 
from  John  Goodbee,  and  how? 

The  prayer  of  the  bill  was  for  an  injunction  to  restrain 
Hughes-  from  proceeding  at  law,  upon  the  patent,  to  obtain 
possession  of  the  land ;  and  to  restrain  him  from  selling,  dispos- 
ing of,  pr  parting  with  the  same,  during  the  pendency  of  this 
suit ;  and  that  he  may  be  decreed  to  deliver  up  the  patent  to 
the  United  States  to  be  cancelled,  as  having  been  issued  to  him 
in  error,  and  without  right,  and  for  further  and  general  relief. 

Sewall  and  Hudson,  the  latter  by  his  tutor,  answered  the 
bill,  setting  forth  their  title  derived  from  Groodbee,  praying  to 
be  dismissed  from  court  and  quieted  in  their  title* 

Hughes  demurred,  and  for  special  causes  of  demurrer  as- 
signed:— 

1st  That  by  the  showing  in  said  bill  this  court  has  no  juris- 
diction of  the  matter  presented,  as  the  subject  of  controversy 
between  this  defendant  and  Sewall  and  Hanson,  being  all  citi- 
zens of  Louisiana.^ 

2d.  Because,  by  the  showing  in  said  bill,  the  United  States, 
as  complainants,  have  no  interest  whatever  in  the  matter  in 
controversy. 

3d.  That  the  case  made  by  the  bill  shows  that  Robert  Sewall 
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and  Firanklin  Hudson,  who  are  defendants  in  this  bill,  are  in 
point  of  interest  the  only  proper  parties  to  complain  against 
this  defendant,  and  are  not  properly  his  co-defendants. 

4th.  Becatrse,  by  the  case  made  by  the  bUI,  the  United  States 
appear  to  litigate  the  private  rights,  of  one  citizen  against 
another  citizen,  without  cause  or  authority  so  to  do. 

5th.  Because  there  is  no  law  to  authorize  the  United  States 
to  invoke  the  courts  of  the  United  States  to  repeal,  revoke,  and 
cancel  a  deed  for  land  given  by  the  United  States  to  a  citizeni 
when  the  whole  price  is  acknowledged  to  have  been  received 
by  the  United  States  for  the  land  sold. 

6th.  Because  the  complaint  is  in  form  an  information  by  the 
district  attorney  of  the  United  States  in  behalf  of  the  United 
States,  and  in  behalf  of  Sewall  and  Hudson,  for  martters  only 
cognizable  by  a  court  of  equity,  on  a  bill  in  chancery,  at  the 
instance  of  the  party  aggrieved. 

7th.  Because  the  matter  asserted  as  a  preemption  right  to 
land  in  John  Goodbee  is  in  law  no  right  ot  preemption. 

8th.  Because^  if  the  right  asserted  was  originally  good  as  a 
light  of  preemption  in  Gk>odbee,  it  is  shown  by  the  bill  to  have 
been  lost,  and  forfeited  as  such  right,  for  want  of  timely  pay- 
ment ;  and  for  many  otiier  defects,  &c.,  in  said  bill  appearing. 

On  the  ^th  of  January,  1849,  the  court  sustalnea  the  de- 
murrer and  dismissed  the  bill.  The  United  States  appealed 
to  this  court 

It  was  argued  by  Mr.  Crittenden  (Attorney-Gteneral),  for  the 
United  States,  and  submitted  on  printed  argument  by  Mr.  Hen* 
derson  for  the  appellees. 

Mr. .  Crittenden  made  the  following  points :  — 

I.  That  the  court  has  jurisdiction  to  vacate  and  cancel  the 
patent  issued  to  Hughes. 

Ck)ke,  4  Inst  88,  says,  that  the  Chancellor  has  jurisdiction  to 
hold  plea  of  scire  facias  to  repeal  letters  patent,  and  enumerates 
three  cases  in  which  the  writ  lies  for  that  purpose.  1st  Where 
the  same  thing  has  been  granted  to  different  persons,  the  first 
patentee  shau  have  the  .writ  to  repeal  the  second  patent 
2d.  Where  a  grant  has  becin  made  upon  a  false  suggestion. 
3d.  Where  a  uiing  has  been  granted,  which  by  law  cannot  be 
granted. 

Where  any  thing  has  been  unadvisedlv  granted  which 
ought  not  to  be  granted,  the  remedy  to  repeal  is  by  scire  facias 
in  chancery.  This  may  be  brought  either  on  the  part  of  the 
kin^,  or,  if  the  grant  is  injurious  to  a  subject,  the  king  is  bound 
of  right  to  permit  him  to  use  his  name  for  repealing  the  patent 
in  a  scire  facias.  3  Bl.  Com.  261 :  2  lb.  346, 348 ;  The  Prince's 
47* 
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Case,  8  Co.  Rep.  20 ;  The  King  v.  Boiler,  in  the  House  of 
Lords,  3  Levinz,  220 ;  Camming  v.  Forrester,  2  Jac.  &  Walk. 
342;  Gledstanes  v.  Earl  of  Sandwich,  4  Man.  &  Orang.  1029; 
Brewster  v.  Weld,  6  Mod.  229. 

In  Attorney-General  v.  Vernon,  1  Vernon,  281,  282,  and 
same  case.  Ibid.  387-392,  it  was  held  that  a  bill  in  chari  ;ery 
fies  to  set  aside  a  grant  of  land.     This  was  a  case  of  purchase. 

That  a  bill  lies  is  also  decided  in  Jackson  v.  LaiA'ton,  10 
Johns.  25 ;  Jackson  v.  Hart,  12  Johns.  77 ;  Seward's  Lessee 
V.  Hicks,  1  Har.  &  McHen.  23,  which  moreover  is  a  bill  by 
individuals.  Lord  Propietary  v.  Jenings,  Ibid.  144 ;  Norwood 
V.  Attorney-General  ex  rel.  Bowen,  2  Har.  &  McHen.  201,  213 ; 
Smith  and  Parviances  v.  Maryland  ex  reL  Yates,  Ibid.  244, 252; 
Miller  v.  Twitty,  3  Dev.  &  Bat.  14 ;  1  Story's  Eq.  121, 155, 167. 

Mr.  Wirt  was  of  opinion,  that  patents  for  land  issued  by  the 
United  States  might  be  repealed  either  by  scire  facias  or  bill 
Opinions,  334.  The  case  of  Jackson  v.  Lsiwton,  above  cited, 
is  to  the  same  effect  But  it  may  be  a  question  whether  a 
scire  facias  lies  in  such  a  case,  there  being  no  statute  on  the 
subject,  and  the  patent  not  being  a  matter  of  record.  How- 
ever that  may  be,  it  is  very  clear,  by  the  authorities  above  re- 
ferred to,  that  a  bill  in  chancery  lies,  which  is  the  mode  of  pro- 
ceeding adopted  in  this  case.  See  also  Polk's  Lessee  v.  Wen- 
deU,  9  Cranch,  99. 

IL  That  the  patent  issued  to  Hughes  ought  to  be  vacated  and 
cancelled,  the  same  having  been  issued  iu  error,  and  without  au- 
thority of  law,  and  upon  false  representations  and  suggestions. 

The  purchase  made  by  Hughes  of  lot  No.  1  was  by  private 
entry.  This  entry  was  void,  the  land  not  having  been  pre- 
viously offered  at  public  sale.  The  fourth  section  of  the  act 
of  24th  of  April,  1820  (1  Land  Laws,  224),  is  express  on  this 
point  The  patent  upon  this  void  entry  was  therefore  issued 
without  authority  of  law,  and  void. 

The  evidence  to  sustain  this  point,  that  the  land  was  not 
offered  under  the  President's  proclsunation  of  the  11th  of  August, 
1823,  is  to  be  found  in  the  letter  of  the  register  of  the  land- 
office  at  New  Orleans,  of  the  23d  of  February,  1846,  exhibit  C, 
of  the  bill.  It  will  be  remembered  that  the  certificate  to  Good- 
bee,  allowing  the  preemption,  is  dated  22d  February,  1822, 
and  is  signed  by  Samuel  H.  Harper,  the  register,  and  that  the 
price  was  paid  to  the  receiver  on  the  26th  of  the  same  month. 
Now  the  evidence  is,  "  that  on  the  tract  book,  under  the  Presi- 
dent's proclamation  of  11th  August,  1823,  lot  No.  1,  north 
side  of  Bayou  Goula,  is  there  registered  in  the  order  of  sale, 
but  opposite  is  written,  in  the  handwriting  of  Samuel  H.  Har* 
per,  the  then  register,  *'  sold."     Mr.  Harper  had  previously  al- 
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lowed  Gtoodbee^s  preemption,  and  he  therefore  marked  the  lot 
as  sold  on  the  tract 'book,  under  the  proclamation. 

But  even  if  the  land  had  been  offered  at  public  sale,  the 
private  entrv  of  Haghes  was  void,  because  the  register  and 
reoeiver  had  no  authority  to  sell  and  receive  the  purchase- 
money  of  lands  which  had  been  already  sold.  The  lands 
authorized  to  be  sold  are  the  public  lands  of  the  United  States. 
Act  of  24th  April,  1820,  1  Land  Laws,  323.  The  land  in 
question  had  become  the  property  of  Ooodbee,  under  the  act 
of  1814,  by  the  allowance  ot  the  preemption  claim  by  the 
register  and  receiver,  whose  decision  by  the  terms  of  the  act 
is  conclusive :  (*  And  in  every  case  where  it  shall  appear  to  the 
satisfaction  of  the  register  and  receiver,  that  any  person  who 
has  delivered  his  notice  of  claim  is  entitled,  according  to  the 
provisions  of  this  act,  to  a  preference  in  becoming  the  pur- 
chaser of  a  quarter-section  of  land,  such  person  so  entitled  shall 
have  a  right  to  enter  the  same,"  fi&c.  See  Wilcox  v.  Jackson, 
13  Peters,  498.  The  sale  and  patent  to  Hughes  were,  there- 
fore, made  and  issued  without  authority  of  law,  and  void. 

By  the  demurrer,  Haghes  admits,  the  charge  in  the*  bill,  that 
he  represented  the  land  to  be  liable  to  entry  and  sale. 

Ill  That  the  land  wi^  subject  to  preemption  by  Goodbee, 
and  bis  claim  thereto  properly  allowed. 

It  does  not  appear  at  what  date  Goodbee  made  his  applica- 
tion, it  havinfi^  no  date ;  but  it  is  certain  his  claim  was  allowed 
on  the  22d  of  February,  1822,  ieind  that  he  paid  the  purchase- 
money  on  the  26th,  for  <*  one  hundred  and  sixty  superficial 
acres  of  land,  in  the  parish  of  Iberville,  designated  as  No.  1  by 
the  surveyor,  to  which  he  has  a  preemption  right,  according  to 
the  certificate  of  the  register.  No.  8,  exhibited  to  me."  At  the 
date  of  the  payment,  it  is  therefore  clear  that  the  lands  had 
been  surveyed.  In  the  following  year  all  the  lands  in  the  town- 
ship which  had  been  surveyed  were  proclaimed  for  public  sale 
by  the  President 

In  order  that  the  court  may  understand  why  the  land  was 
d^ignated  lot  No.  1,  it  is  necessary  to  state  that,  by  the  sec- 
ond section  of  the  act  of  3d  March,  1811,  the  surveyors  were 
^authorized,  in  arranging  and  dividing  such  of  the  public  lands 
in  the  said  Territory  (Orleans),  which  are  or  may  be  author- 
ized to  be  surveyed  and  divided,  as  are  adjacent  to  any  river, 
lake,  creek,  bayou,  or  watercourse,  to  vary  the  mode  heretofore 
prescribed  by  law,  so  far  as  relates  to  the  contents  of  the  tractsi 
and  to  the  angles  and  boundary  lines,  and  to  lay  out  the  tracts, 
as  far  as  practicable,  of  fifty-eight  poles  in  front  and  four  hun- 
dred and  sixty-five  poles  in  depth,  of  such  shape  and  bounded 
by  such  lines  as  the  nature  ot  the  country  will  render  practi* 
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cable  and  most  convenient,''  &c  (1  Land  Laws,  190.)  In  the 
first  surveys  made  in  Louisiana,  therefore,  the  public  lands  oa 
watercourses  were  always  laid  out  according  to  the  mode  above 
directed,  which  was  the  ancient  French  and  Spanish  modci 
—  a  narrow  front  on  a  stream,  and  running  back  for  quan- 
tity. The  number  of  acres  embraced  within  the  area  of  the 
measures  given  is  one  hundred  and  sixty  acres,  or  thereabouts. 
On  the  plats,  these  lots  were  numbered  continuously,  some- 
times,  where  the  watercourse  was  long,  running  through  many 
townships.  In  the  township  in  which  the  land  in  question  is 
situated,  they  are  numbered  1, 2,  &c.  on  the  north  side  of  B&yoa 
Goula ;  and  1,  2,  &c.  on  the  south  side.  In  the  proclamation 
of  1823,  they  are  proclaimed  as  lots  numbered  in  the  same  way, 
lying  on  the  north  and  south  sides  of  the  bayou. 

The  Greneml  Land-Office  has  uniformly  allowed  preemptions 
under  the  act  of  1814,  on  the  land  thus  surveyed;  and  in  cases 
where,  by  the  subsequent  surveys  of  the  adjacent  lands,  these 
lots  have  been  found  to  contain  more  than  one  hundred  and 
sLxty  acres,  they  have  allowed  the  preemptor  to  enter  the  addi- 
tional number  of  acres.  As  having  some  bearing  on  this,  see 
the  first  section  of  the  act  of  29th  April,  1816  (1  Land  Laws, 
281),  which  seems  tx>  have  been  made  to  correct  a  construction 
of  the  land-office  with  respect  to  preemptions  under  the  acts 
of  1813  or  1814,  to  be  found  in  2  Land  Laws,  no.  220,  221. 
The  other  portions  of  the  townships  directed  to  be  surveyed 
on  the  watercourses  were  surveyed  in  the  usual  manner,  into 
sections  of  a  mile  square,  and  fractional  sections,  and  these 
were  connected  with  the  watercourse  surveys,  the  whole  form- 
ing one  connected  plat  When  this  was  done,  the  whole  sec- 
tions, fractional  sections,  and  lots  were  numbered  anew  as 
sections,  the  lots,  however,  also  retaining  their  original  numbers. 
For  instance,  in  this  particular  case,  the  land  stands  on  the 
completed  plat  both  as  lot  No.  1  and  section  64.  The  sur- 
vey of  the  township  on  which  the  land  in  question  lies  was 
not  completed  until  1830.  When  the  surveys  were  completed, 
lot  No.  1  was  found  to  contain  one  hundred  and  seventy-five 
acres,  and  for  the  additional  number  of  fifteen  acres  the  parties 
who  now  hold  under  Goodbee  paid  the  receiver  on  the  3d  of 
April,  1846. 

By  the  allowance  of  the  preemption,  in  1822,  Goodbee,  as 
the  representative  of  Beedle,  acquired  the  land  in  question, 
and  the  United  States  parted  with  all  their  interest  in  it.  In 
Carrol  v.  SafTord,  3  Howard,  461,  in  speaking  of  the  liability  of 
lands,  held  by  purchasers  from  the  United  States  who  had  not 
received  their  patents,  to  State  taxes  upon  them,  the  courts 
say,  *<  Lands  which  have  been  sold  by  the  United  States  can  io 
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no  sense  be  called  the  property  of  the  United  States.  They  are 
no  more  the  property  of  the  United  States  than  lands  patented.** 
The  land  in  question  now  forms  part  of  a  valuable  sugar- 
plantation.  It  is  respectfully  submitted,  that  the  decision  of 
the  court  below  ought  to  be  reversed. 

Mr:  Henderson  made  the  following  points. 

First  Point  This  case  must  be  dismissed  for  want  of  juris- 
diction, because  the  plaint  is  a  libel  or  information  by  the  Dis- 
trict Attorney  of  the  United  States,  filed  in  behalf  of  the  Unit- 
ed States,  but  not  in  the  name  of  the  United  States,  and  filed 
in  equity  (not  in  admiralty).  This  in  England,  in  behalf  of 
the  crown,  might  be  proper.  The  "crown  officer"  proceecjs 
officially  and  in  his  own  name.  Story,  Eq.  PL  §  49  and  §  8. 
But  the  United  States  have  no  such  re^  pretensions  to  be  so 
represented. 

"  The  judicial  power  shall  extend  to  all  cases  in  law  and 

equity, to  controversies,  to  which  the  United  States 

shall  be  a  party."  Const.  U.  8.,  art.  3,  §  2.  And  by  the  Judi- 
ciary Act  of  1789,  §  11,  the  jurisdiction  of  the  Circuit  Court  of 
the  United  States  at  common  law,  or  in  equity,  shall  only  be 
invoked  by  the  United  States  when  the  vninc  in  dispute  is 
equal  to  $  600  or  more,  and  they  are  "  plaintiffs  or  petitioners." 

By  the  act  for  the  better  organization  of  the  Treasury  De- 
partment 15th  May.  1820,  §  1,  the  agent  of  the  treasury  is  to 
^superintend  all  orders,  suits,  or  proceedings  in  law  or  equity, 
for  the  recovery  of  money,  chattels,  lands,  tenements,  or  here- 
ditaments, in  the  name  and  for  the  use  of  the  United  States." 
See  also  §  7,  same  act 

By  the  act  of  29th  May,  1630,  this  agency  is  transferred  to 
the  Solicitor  of  the  Treasury,  but  the  manner  of  bringing  suits 
remains  unchanged.     See  §^  3,  5,  and  8. 

Second  Point  The  case  should  be  dismissed,  because  there 
is  no  appreciable  value  in  the  matter  sought  to  be  decreed  by 
the  prayer  of  the  relator,  as  between  the  United  States  and  the 
defendants.  The  United  States  do  not  claim  the  land,  but  on- 
ly the  surrender  of  a  patent  for  which  Hughes  gave  ^  219.32, 
and  which,  as  consequence,  he  would  receive  back  if  the  patent 
was  cancelled.     Act  of  1789,  §  11. 

Third  Point.  The  case  should  be  dismissed,  because  there 
is  no  authority,  by  any  law  of  the  United  States,  for  the  courts 
of  the  United  States  to  repeal  or  cancel  a  patent  for  land  sold 
by  the  government,  when  the  United  States,  as  in  this  case, 
show  that  they  have  neither  land  nor  money  to  gtiin  by  such 
decree.  In  other  words,  it  is  shown  the  United  States  have  no 
interest  in  this  suit;  but  interpose  only  as  an  act  of  grace. 
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officiating  only  in  the  office  of  prerogative.  Had  Hpgbes  de- 
frauded the  government  of  its  lands,  the  United  States  would 
have  the  same  right  as  a  citizen  to  sue  in  equity  to  cancel  our 
title.  But  a  land  patent  (so  called)  for  lands  sold  by  the  United 
States,  is  only  a  deed  of  bargain  and  sale.  It  has  nothing  ci 
the  grace  or  generosity  of  royal  favor.  It  is  in  no  legal  sense  a 
grant  But  bv  acts  of  Congress  of  2d  March,  1833,  §  1,  and 
4th  July,  1831,  §  6,  the  title  issued  is  called  a  patent,  whether 
for  lands  granted  or  sold ;  yet  it  is  only  in  virtue  of  these  qual- 
ities of  grant  that  it  is  in  England  the  prerogative  of  the  crown 
to  repeal  patents.    6  Com.  Dig.,  tit  PcUerU  (P),  pp.  280,  281. 

But  even  there,  if  the  same  thing  be  twice  granted,  the  scire 
facias  to  repeal  shall  be  brought  by  the  first  patentee,  and  not 
by  the  king.     Ibid.  p.  281  (F.  4). 

This  prerogative  is  of  the  common  law.  But  the  United 
States  have  no  right  to  such  prerogative.  6  Pet  35.  And  hate 
no  common  law.   7  Cranch,  32 ;  8  Pet  658;  3  How.  104. 

The  United  States  in  selling  land,  and  in  all  matters  of 
contract,  does  not  assert  its  sovereignty,  but  acts  as  a  citizen. 
9  Wheat  907.  Constitutional  governments  cannot  pronounce 
their  own  deeds  void  for  any  cause.  6  Cranch,  132.  They  are 
estopped  by  their  deed.  6  Cranch,  137.  An  innocent  purchaser 
of  a  government  may  plead  purchase  for  valuable  considera- 
tion. '  6  Cranch,  135. 

It  is  against  public  policy,  that  the  land-officers  should  elect 
their  favorite  between  two  citizens  claiming  the  same  land  by 
purchase,  and  involve  the  United  States  as  a  partisan  in  th^ 
strife.  And  it  is  against  the  practice,  of  the  land-office.  See 
President  Jackson's  Instruction,  2  Pub.  Land  Laws,  no.  60,  p. 
93 ;  Instructions  4  and  5,  Opin.  Attorney-General^  Vol  IL  no. 
^7,  pp.  86  and  87 ;  Ibid.,  no.  88. 

And  the  act  of  12th  January,  1825  (Land  Laws,  402)) 
which  directs  that  purchasers  of  land  from  the  United  States, 
where  the  purchase  is  void  by  reason  of  a  prior  sale,  shall  be 
entitled  to  repayment  of  the  purchase^money,^on  making 
proof,  to  the  satisfaction  of  the  Secretary  o£,  the  Treasury,  that 
the  same  was  erroneously  sold,'*  clearly  contemplates,  that  the 
purchaser  shall  establish  the  fact  in  some  sufficient  manner, 
and  not  that  the  department,  as  its  duty,  shall  decide  the  fact, 
and  force  its  judgment  upon  the  purchaser. 

And  in  this  form  of  suit  Hughes  cannot  litigate  his  rights 
with  his  co-defendants,  nor  can  have  any  decree  in  his  favor, 
but  the  dismission  of  this  plaint;  for  which  he,-by  his  demur- 
rer, and  his  co-defendants  by  ansiyer,  both  pray. 

Fourth  Point  The  fact  is  so,  and  the  court,  on  inspection 
of  the  information  filed,  will  not  fall  to  perceive  it,  that  the  real 
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contestant  parties  to  the  property  or  title  in  issae  are  the  co- 
defendants  Sewall  and  Hudson  op  one  side,  and  D.  M.  Hughes 
on  the  other.  All  are  shown  on  the  face  of  the  bill  to  be  resi- 
dents of  the  State  of  Louisiana,  viz.  Sewall  a  resident  on  the 
land  in  controversy,  Hudson  an  infant  ward  of  the  State,  and 
Hughes  a  citizen  of  Red  River.  For  such  a  case  as  this,  no 
jurisdiction  of  parties  in  the  Chrcuit  Court  of  the  United  States 
obtains.     And  hence  this  case  should  be  dismissed. 

Fifth  Point  If  the  United  States,  or  their  attorney,  had  a 
right  to  institute  this  suit  (which  we  deny),  yet  no  law  of  Con- 

gress  can  be  produced  to  authorize  an  appeal  by  the  United 
tates  in  such  a  case;  and,  without  direct  legislation  permits 
the  appeal,  none  is  allowed.  6  Peters,  494  -  497 ;  11  Peters, 
166;  1  Howard,  266;  3  Howard,  104  and  317 ;  8  Howard,  121. 

Nor  is  it  shown  that  the  matter  in  issue  between  the  United 
States  and  defendants  is  of  value  ^  2,000.  And  hence  the  ap- 
peal shtmld  be  dismissed. 

Sixth  Point  But  if  this  court  asserts  jurisdiction  of  the 
cause,  we  nevertheless  maintain  the  decree  of  dismission  was 
right,  not  only  for  the  cau.«es  shown  in  the  points  1,  2,  3,  and  4 
preceding  (which  are  all  involved  in  the  demurrer),  but  also 
that  the  merits  of  the  case  made  in  the  bill  are  with  the  de- 
murrant, because  no  valid  right  of  preemption  is  shown  in 
Gh>odbee  to  the  land  patented  to  Hughes. 

We  might  admits  without  prejudice  to  our  case,  that  what 
the  land-ofiicers  have  decided  in  favor  of  Goodbet^s  preemp- 
tion is  conclusive  against  us  so  far  as  within  their  jurisdiction. 
But  we  maintain  the  allowance  of  this  preemption  is  most  pal- 
pably without  law,  and  against  law.  Omitting  to  note  for  the 
present,  the  numerous  blunders  of  varied  descriptions  and  mis- 
descriptions of  the  lands  in  controversy,  it  is  shown  by  the 
patent,  Exhibit  E,  that  the  land  sold  to  Hughes  is  Sec  54,  T. 
10,  R.  12,  containing  175-tVa' a<^r<^9-  And  this  is  the  tract  of 
land  said  by  the  bill,  and  by  Exhibit  D,  to  have  been  originally 
described  as  lot  No.  1,  but  is  subsequently  correctly  described 
as  Sec.  64.  We  note,  then,  first,  that  thi.s  is  an  irregular  sec- 
tion, which  could  only  bear  the  number  54  by  being  a  private 
claim,  and  from  this  cause  having  the  accumulated  number 
over  the  thirty-six  sections  which  compose  a  township  of  the 
public  t<nrveys».  Act  of  Congress,  18th  May,  1796,  §  2  (Land 
Laws,  60,  61) ;  Act  of  6th  March,  1820,  §  6  (Land  Laws,  322). 
As  an  irregular  section,  and  an  entire  section,  it  is  fractional, 
including  bat  175  acres.  The  bill  shows  this  preemption  was 
claimed  and  accorded  under  the  fifth  section  of  the  act  of  12th 
April,  1814  (Land  Laws,  244),  which  extends  the  act  of  5th 
February,  1813  (Land  Laws,  226),  to  Louisiana.     The  claim. 
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then,  in  Lionisiana  must  be  nnder  ''  the  same  restrictionai  con* 
ditions,  provisions,  and  regulations  in  every  respect,''  as  by  act 
of  1813  is  provided.  Act  of  1813,  §  1,  provides,  <<  that  no  nuNre 
than  one  quarter-section  shall  be 'sold  to  any  one  individual,  in 
virtue  of  this  act,  and  the>  same  shall  be  bounded  by  the  sec- 
tional and  divisional  lines,"  &c  See  Secretary  Crawford's 
Opinion,  2  Land  Laws,  539,  Ha  478,  that  only  a  quarter- 
section  is  allowable.  And  §  2  requires  that  the  applicant,  in 
bis  notice  of  claim,  <'  shall  particularly  designate  the  quarter- 
section  he  claims." 

On  the  law,  then,  it  is  clear  beyond  doubt  that  the  land- 
officers  had  no  power  or  jurisdiction  to  grant  preemptions  to 
entire  sections,  or  fractional  sections,  or  to  any  quantity  ex- 
ceeding a  divisional  quarter.  And  such  was  the  construction 
of  the  Attorney-General,  in  1814,  of  this  act,  on  this  point  2 
Land  Laws,  Op.  ho.  220  and  no.  221.  And  the  same  construc- 
tion of  this  act,  when  extended  to  Florida,  by  act  of  22d  April, 
1826,  is  adhered  to  by  the  Attorney-General  in  1826.  See  Op. 
no.  330.     And  the  same  principle  is  decided  in  Opinion  na  7. 

These  authorities  seem  quite  conclusive  that  the  allowance 
of  this  preemption  was  against  the  plainest  provisions  of  the 
law,«ana  the  direct  instructions  of  the  superior  department,  and 
therefore  void.    3  How.  664,  665 ;  13  Pet  519 ;  4  How.  602. 

Seventh  Point  The  preemption  was  void  in  its  allowance, 
because  before  survey  of  the  land,  by  which  its  number  and 
subdivision  could  be  known,  or  its  allowance  validated.  2  Land 
Laws,  no.  399. 

The  bill  affects  to  make  it  an  equitable  merit,  that,  when  this 
application  was  made  and  allowed,  neither  the  applicant  nor 
the  land-officers  knew  on  which  side  the  Bayou  Groula  this 
preemption  lay ;  and  therefore  it  was  assumed  to  lay  on  both 
sides,  but  "  principally  on  the  north  side."  That  they  did  not 
know  its  number  and  sectional  division,  its  contents  and  quan- 
tity, because  it  had  not  been  surveyed.'  The  argument  in  the 
bill,  that  these  deficiencies  resulted  and  continued  from  a  delay 
to  "  connect  the  public  surveys,"  is  sheer  nonsense.  The  con- 
nection of  the  surveys  does  not  affect  the  actual  surveys  of  the 
separate  parcel:^  and  divisions.  This  manifest  disresard  of  the 
law  is  seen  in  Exhibit  B,  which  shows  Goodbee's  claim  to  be 
in  the  county  of  Iberville,  on  the  Mississippi  River,  and  for  160 
acres  exactly.  There  is  no  township,  range,  section,  or  quarter^ 
section,  nor  the  Bayou  Goula,  mentioned  in  this  registry  of 
preemption.  And  Exhibits  Nos.  1,  2,  3,  4,  with  Sewall  and 
Hudson's  answer,  show  that  no  particular  lot  or  division  was 
applied  for  or  granted ;  but  only  "  160  superficial  acres,"  and 
this  proven  to  lie  on  "  both  sides  of  the  Bayou  Goula."     And 
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the  application  was  expressly  granted  by  the  reffisteri  ^  subject 
to  the  sectional  and  divisional  lines  to  be  hereafter  ran."  jb  it 
wonderfal,  with  such  records  of  entry,  that  the  land  should  ap- 
parently remain  unsold  ? 

Bat  all  this  was  palpably  and  expressly  against  the  law  of 
1813,  §§  1  and  2,  which  distinctly  requires  that  the  land  shall 
only  be  claimed  or  allowed  after  survey,  and  most  be  sought 
for  and  granted  by  its  specific  subdivisions.  And  see  Instruc- 
tions, 2  Land  Laws,  p.  384,  no.  309. 

Eighth  Point  The  alleged  preemption  was  clearly  void, 
because  not  paid  for  by  entry,  &cc  two  weeks  before  the  period 
assigned  for  the  public  sales,  and  therefore  forfeited.  Act  of 
1813,  §2. 

It  is  unnecessary  to  inquire  with  what  indulgence  the  land- 
office  might  have  regarded  the  numerous  and  palpable  viola- 
tions of  law  which  this  preemption  encounters.  It  now  rests 
on  law,  in  contest  with  a  purchaser  who  has  paid  hb  money 
and  got  a  legal  title,  and  who  has  aVight  to  combat  this  al- 
leged superior  equity  by  any  circumstance  which  may  impair 
it  7  Wheat  6.  We  know  not,  on  this  demprrer,  at  what 
precise  time  this  land  was  exposed  to  public  sale ;  but,  on  the 
presumptions  of  law,  Hughes  could  not  have  entered  it  aspublic 
lands,  till  after  it  was  offered  for  sale  at  public  outcry.  Exhibit 
C  shows  us  it  was  offered  at  public  sale  under  the  Presidents 
proclamation  of  11th  August,  1823.  And  these  instructions 
or  regulations  were  of  like  import  with  those  of  1st  January, 
1836  (2  Land  Laws,  p.  125,  no.  81),  and  which  lasi;  was  m 
force  when  Hughes  purchased.  And  this  court  will  presume 
what  v^2L8  required  by  the  regulations  to  be  done  was  in  fact 
done.  Therefore,  this  land  was  offered  for  sale  on  public  no- 
tice, before  Hughes  bought  it  And  the  bill  shows,  and  Exhibit 
D  shows,  that  this  preemption  was  not  paid  for  till  3d  April, 
1846,  being  ten  years  after  Hughes  had  entered  and  paid  for  it 
Now,  if  Goodbee  had  a  preemption  right  j^i  1B22  to  this  tract 
of  land,  the  act  of  1813,  \  2,  expressly  forfeits  it,  if  not  entered 
before  offered  for  sale  (2  Land  Laws,  p.  112,  no.  72 ;  Ibid.,  p. 
118,  no.  77).  And  the  price  must  all  have  been  paid  nt  the 
time  of  entry,  by  act  of  24th  April*  1820  (2  Land  Laws,  p. 
384,  no.  309).  And  if  the  land-officers  had  any  po^er  to.  in- 
dulge Goodbee  for  part  payment  of  this  land,  it  certainly  could 
not  lawfully  extend  to  ten  years  after  they  had  sold  it  to  an- 
other, and  for  which  delay  no  excuse  is  given ;  and  it  is  not 
pretended  the  public  surveys  were  not  connected  when  Hughes 
purchased  the  land  in  1836. 

Ninth  Point  This  preemption,  as  against  Hughes,  a  pur- 
chaser witii  legal  title,  is  void,  alsoi  for  vaguenessi  misdesciip- 
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tion  and  uncertainty,  and  to  which  the  acts  of  the  claimanti 
more  than  those  of  the  land-officers,  contributed. 

He  had  applied  and  paid  for  160  super&cial  acres,  lyms  on 
both  sides  of  the  Bayou  Goula,  which  had  ho  survey,  boundary, 
sectional  subdivision,  quantity,  townshig,  or  range,  whidi 
could  identify  it,  or  give  it  specific  location.  Qaimra  as  lying 
on  both  sides  of  Bayou  Goula,  and  registered  (see  Exhibit  B 
as  lying  on  the  Mississippi  River,  could  Hughes,  or  anv  one,  be 
admonished  it  lav  on  the  north  side  of  Bayou  Goula  ?  Claim- 
ing 160  acres  and  no  odd  hundredths  or  other  excess,  who  was 
bound  to  know  it  was  a  tract  of  175tVt  acres?  Clsdmed  and 
registered  by  some  careless,  unmeaning,  and  unauthorized 
designation  of  lot  No.  1,  who  would  suspect  Sec.  54,  T.  10,  R. 
12,  was  meant  and  intended  by  such  description  ? 

Now,  on  this  demurrer,  we  claim  to  discriminate  as  to  what 
the  record  was  when  Hughes  purchased  on  the  14th  of  May, 
1836.  md  what  subsequent  conjectures,  annotations,  and  inter- 
lineations have  made  it 

There  was,  then,  when  Hughes  purchased,  no  Sec.  54,  T.  10, 
R  12,  assigned  as  Goodbee's  preemption,  nor  the  Surveyor- 
Greneral's  commentary,  of  date  2?7th  May,  1844,  that  (Joodbee^s 
160  superficial  acres  had  increased  to  175,*/^,  as  per  Exhibit  A. 
And  Register  Laidlaw  had  not  then  discovered,  as  he  did  in 
1846,  that  the  word  "  sold, "  written  in  the  tract  book,  opposite 
to  this  designated  lot,  meant  sold  to  Goodbee,  rather  than 
Hughes,  who  had  purchased  it  ten  years  before  this  discovery. 
And  the  pencilled  name  of  "  Hudson,"  in  1836,  in  same  book, 
but  fadriy  iiriplies  that  it  was  put  there  after  Hughes  bought 
the  land  the  same  year.  But  neither  of  these  is  so  remarkable 
as  that,  Goodbee  not  having  paid  for  the  land  up  to  date 
(1846),  and  with  the  averment  in  the  bill  that  the  "  assigns"  of 
Goodbee,  on  the  3d  of  April,  1846,  paid  up  the  arrearage  due 
on  this  preempUon,  yet  the  register  gives  his  certificate  of  the 
same  date,  that  Goodbee,  on  the  26th  of  Februanr,  1822,  pur- 
chasfed  lot  No,  1,  or  Sec.  54,  T.  10,  R.  12,' containing  ITS^V? 
acres,  for  which  he  made  "  payment  in  full,  as  required  by  law." 
While  on  the  same  date,  as  shown  by  the  same  Exhibit  D, 
the  receiver  certifies  that  Goodbee,  on  the  3d  of  April,  1846,  paid 
him  $  19.32,  being  residue  in  full  for  this  same  land.  How 
much  these  post-dated  certificates,  contradictions,  and  transmu- 
tations of  the  records  shall  receive  the  sanction  of  the  court, 
and,  by  their  retrospective  operation,  conduce  to  deprive  Hughes 
of  his  title,  is  submitted  with  but  little  apprehension  as  to  the 
conclusions  which  must  be  arrived  at. 

The  charges  in  the  plaint,  that  Hughes  falsely  represented 
to  the  land-officers  that  this  section  was  subject  to  entry,  and 
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that  be  falsely  represented  be  was  entitled  to  have  the  patent, 
and  thus  obtained  his  title,  we  regard  as  meaning  nothing 
available  to  the  case,  though  met  on  demurrer.  No  presump- 
tion of  law  can  be  entertained  that  the  land-officers  acted  on 
the  verbal  representations  of  Hughes,  and  were  so  childishly 
cajoled,  instead  of  the  evidences  of  their  records,  and  the  laws 
and  instructions  which  guide  them  in  like  cases.  Besides,  Ex- 
hibit C  expressly  reports  this  land  to  have  been  offered  at 
public  sale,  by  the  proclamation  of  the  President,  before  Hughes 
purchased  it  And  to  these  acts,  which  were  the  prerequisites 
in  law  that  put  the  land  in  market,  Hughes  is  not  charged 
with  being  accessory. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court 

The  attorney  of  the  United  States  for  the  District  of  Louisi- 
ana on  behalf  of  the  United  States  filed  an  information  in  the 
nature  of  a  bill  in  chancery,  against  David  M.  Hughes,  having 
for  its  object  the  repeal  and  surrender  of  a  patent  for  175-jy- 
acres  of  land,  made  to  Hughes  by  the  President  of  the  United 
States,  April  16, 1841.  The  bill  proceeds  on  the  ground  that 
said  patent  was  fraudulently  obtained,  being  in  violation  of  the 
rights  of  Sewall  and  Hudson,  deriving  title  from  John  Gtood- 
bee,  who  entered  the  land  as  his  preemption  claim  under  the 
act  of  April  12, 1814,  paid  the  purchase-money,  and  got  a  cer- 
tificate of  purchase,  in  1822,  for  160  acres ;  but  when  the  public 
survevs  were  executed,  the  legal  subdivision  was  found  to  con- 
tain iSyVV  acres  more,  to  which  Goodbee's  right  of  preemp- 
tion also  extended. 

The  validity  of  Ooodbee's  entries  depends  on  the  regulations 
of  the  land-office,  made  in  pursuance  of  statutes  enacted  by 
Congress ;  and  which  statutes  and  regulations  are  accurately 
set  forth  by  the  Attomey-Greneral  in  his  argument  in  this  causCi 
and  need  not  be  further  stated  here. 

It  appears  that  in  1836  Hughes  entered  the  same  land,  with 
full  knowledge  that  those  holding  possession  under  Goodbee's 
title  were  owners  and  cultivating  a  sugar-plantation  on  it 
The  existence  of  Groodbee's  preemption  right  and  better  titie 
was  overlool^ed  at  the  land-office  in  Louisiana,  where  the  entry 
of  Hughes  was  made ;  and  again  at  the  General  Land-Office 
until  after  his*  patent  had  issued. 

As  the  bill  was  demurred  to,  no  dispute  can  be  raised  on  the 
question  of  fraad,  nor  can  any  doubt  exist  that  this  second 
purchase  was  fraudulently  obtained,  Sewall  and  Hudson  being 
notoriously  in  possession  of  the  land  as  owners  when  Hughes 
made  his  entry  at  the  land-office. 

Ist  The  first  and  main  objection  made  for  defendant  Hughes 
is,  that  this  proceeding  is  improper,  and  will  not  Ue. 
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It  is  to  be  regretted  that  this  was  not  a  simple  bill  in  equity 
brought  by  the  United  States  against  the  defendant  Hughes, 
praying  that  the  patent  might  be  annulled  and  surrendered  by 
a  decree  in  chancery,  without  any  attempt  of  assimilating  the 
proceeding  to  an  information  brought  by  the  Attorney-Greneral 
on  behalf  of  the  crown,  in  England,  to  repeal  a  patent  In  this 
country,  the  lands  of  the  United  States,  lying  within  the  States, 
are  held  and  subject  to  be  sold  (under  the  authority  of  Con- 
gress), as  lands  may  be  held  and  sold  by  individual  ow4iers,  or 
by  ordinary  corporations;  and  similar  remedies  may  be  em- 
ployed by  the  United  States  as  owners,  that  are  applicable  in 
cases  of  others.  This,  we  think,  is  manifest.  It  was  so  held 
in  the  case  of  King  et  al.  t?.  The  United  States,  3  How.  773. 

In  substance,  this  is  a  bill  in  equity  for  and  on  behalf  of  the 
United  States,  because  of  an  injury  done  to  the  United  States 
by  Hughes,  the  defendant,  and  we  will  not  dismiss  it  for  want 
of  form. 

By  the  Constitution,  Congress  is  vested  with  power  to  dis- 
pose of  the  public  lands,  and  to  make  all  neeaful  rules  and 
regulations  respecting  them.  -  Under  existing  regulations.  Good- 
bee  had  a  right  to  enter  the  land  in  dispute  in  exclusion  of 
others,  and  did  so ;  and  the  United  States,  as  owner,  having 
been  paid  for  the  land,  was  bound  to  make  the  purchaser  a 
title,  in  the  same  manner  that  an  individual  would  have  been 
bound  under  similar  circumstances. 

As  the  patent  to  Hughes  is  a  conveyance  of  the  fee,  the 
United  States  stand  divested  of  the  legal  title,  and  therefore 
cannot  fulfil  their  engagement  with  Goodbee  and  hia  alienees, 
to  whom  they  stand  bound  for  a  legal  title,  until  the  grant  to 
Hughes  is  annulled. 

It  is  manifest  that,  if  the  agents  of  an  individual  had  been 
thus  imposed  on,  the  conveyance  could  be  set  aside  because  of 
mistake  on  part  of  such  agents,  and  fraud  on  part  of  the  second 
purchaser,  in  order  that  the  first  contract  could  be  complied 
with.  Nor  can  it  be  conceived  why  the  government  should 
3tand  on  a  different  footing  from  any  other  proprietor. 

Hughes  has  no  right  to  complain,  for  so  soon  as  it  was  dis- 
covered that  he  had  defrauded  the  government,  and  those 
claiming  under  it,  his  purchase-money  was  tendered,  and  a 
surrender  of  the  patent  demanded ;  but  he  refused  to  receive 
the  money,  or  surrender  his  legal  advantage. 

2d.  The  demurrer  having  been  sustained,  and  the  bill  dis- 
missed by  the  Circuit  Court,  it  is  insisted  here  that  no  appeal 
would  lie,  because  the  matter  in  dispute  does  not  appear  to 
have  amounted  ta  $  2,000.  All  the  assignments  from  Good- 
bee  down  to  the  present  owners  (Sewall  and  Hudson)  are  ex- 
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hibited  with  the  bill,  as  a  pazt  thereof;  the  first  of  which  is  a 
notarial  conTeyance  from  Goodbee  to  Bush,  dated  in  1823.  It 
states  that  the  consideration  of  $  2,000  had  been  paid  for  fk6 
land ;  and,  there  being  a  sngar-plantation  on  it,  we  assmne  its 
▼alae  to  be  qnite  eqnal  now.  As  we  are  bonnd  by  com- 
plainants allegation  of  valne,  no  controYcrsy  can  be  raised  on 
the  {Bobt  If,  however,  any  objection  existed,  value  could  be 
proved  here  in  like  manner  as  is  usually  done  in  cases  of  eject* 
ment,  where  there  is  no  all^;ation  what  the  property  in  dispute 
is  worth. 

We  are  of  opinion  that  the  patent  to  Hughes  should  be  va- 
cated and  annulled ;  and  accordingly  order  that  the  decree  of 
the  Circuit  Court  of  the  District  of  Louisiana  be  reversed ;  and 
it  is  adjudged  and  decreed,  that  the  patent  made  to  David 
Sfichael  Hughes  by  the  President  of  the  United  States,  on  the 
16th  day  of  April,  A.  D.  1841,  for  l^^i^A  ^Lcatfis  of  land,  being  for 
'  section  54  in  township  10  of  range  12  east,  in  the  district  of 
lands  subject  to  sale  at  New  Orleans,  Louisiana,  be,  and  the 
same  is  hereby,  vacated,  and  declared  null  and  void  And  it  is 
also  ordered  and  decreed,  that  said  David  Sfichael  Hughes  do, 
within  one  calendar  month  from  the  time  of  filing;  and  entering 
the  mandate  of  this  court  in  the  Circuit  Court  for  the  District 
of  Louisiana,  surrender  said  patent  to  the  clerk  of  the  aforesaid 
Circnit  Court,  who  will  certify  on  its  fieioe  that  said  patent  is 
annulled  by  this  decree ;  which  certificate  he  vdll  sign  and  fur- 
ther authenticate  under  the  seal  of  his  court,  and  then  forward 
said  patent  to  the  Commissioner  of  the  General  Land-Office  at 
Washin^n  city. 

And  it  is  further  adjudged  and  decreed,  that  said  David 
NScbael  Hughes  be,  and  he  is  hereby,  for  ever  enjoined  from 
prosecuting  any  suit  ia  law  or  equity  on  said  patent,  as  evi- 
dence of  tiUe. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Dbtrict  of  Louisiana,  and  was  argued  by  counseL  On  con- 
sideration whereof,  it  is  now  here  ordered  and  decreed  by  this 
court,  that  the  decree  of  the  said  Circuit  Court  ia  this  cause 
be,  ancl  the  same  is  hereby,  reversed ;  and  this  court,  proceeding 
to  render  such  decree  as  the  said  Circuit  Court  ought  to  have 
rendered,  doth  order,  adjudge,  and  decree,  that  the  patent  made 
to  David  Michael  Hughes  by  the  President  of  the  United 
States,  on  the  16th  day  of  Apnl,  A.  D.  1841,  for  section  54  in 
township  10  of  range  12  east,  in  the  district  of  lands  subject 
to  sale  at  New  OHeans,  Louisiana,  containing  175  AV  acres  of 
48* 
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land,  be,  and  the  same  is  hereby,  vacated  and  annulled ;  that 
the  said  David  M.  Hughes  do,  within  one  calendar  month  from 
the  time  of  filing  the  mandate  of  this  court  in  the  said  Circuit 
Court,  surrender  said  patent  to  the  clerk  of  said  court ;  that  the 
said  derk  shall  certify  under  the  seal  of  the  said  court,  on  the 
&ce  of  the  said  patent,  that  it  is  annulled  by  this' decree,  and 
then  transmit  the  same  to  the  Commissioner  of  the  General 
Land-Office  at  Washington  city  ;  that  the  said  David  M. 
Hughes  be,  and  he  is  hereby,  for  ever  enjoined  from  prosecut- 
ing any  suit  in  law  or  equity  on  said  patent  as  evidence  of 
title.  And  it  is  further  adjudged  and  decreed,  that  this  cause 
be,  and  the  same  is  hereby,  remanded  to  the  said  Circuit  Court, 
with  directions  to  carry  this  decree  into  effect,  and  for  such 
further  proceedings  to  be. had  herein,  in  conformity  to  the  opin- 
ion of  this  court,  as  to  law  and  justice  may  appertain. 


The  United  States,  Appellants,  v.  Thomas  Powee^s  Heibs. 

The  twelfth  section  of  the  regaletioiis  of  O'ReillY  in  1770  required,  that  there  shoold 
be  jm  order  of  surrey,  a  proces  verbal  by  toe  surreyor  of  the  prorince,  three 
eopies  of  the  plat  made  out  by  him,  one  of  which  should  be  deposited  in  the  office 
of  the  scrivener  of  the  government,  and  Cabildo,  a  second  delivered  to  the  gov- 
ernor, and  the  third  to  ue  proprietor,  to  be  annexed  to  the  titles  of  the  grant 

Where  a  grant  was  alleged  to  have  been  issued  by  the  Spanish  governor  of  Louisi- 
ana in  1781,  and  the  only  evidence  of  it  was  a  copy  taken  from  a  notaiVs  book, 
the  tide  was  invaUd. 

At  the  date  of  the  grant,  viz.  1st  August,  1781,  the  Spanish  sovemor  of  Lonisiatta 
was  only  the  military  commandant  of  thai  part  of  West  Flonda  in  which  the  lands 
cranted  were  utuated.  He  held  the  country  by  right  of  conquest.  The  Spanish 
Uiws  had  not  been  introduced  into  the  countnr,  and  it  was  not  ceded  to  Spain  by 
Great  Britain  until  1783.  The  governor  had  Uiercfoi^  no  authority  to  grant  luA 
in  1781. 

Under  the  acts  of  Conness  of  18S4  and  1844,  the  District  Court  had  no  power  to 
act  upon,  evidence  of  mere  naked  possession,  unaccompanied  by  written  evidence, 
conferring,  or  professing  to  confer,  a  title  of  some  description. 

Hnder  the  various  acts  ofCongress  relating  to  land  titles  m  that  tract  of  country  be- 
tween the  Iberville,  the  Perdido,  and  the  thirty-first  degree  of  north  latitude,  a 
complete  title,  nnrecorded,  is  not  barred  against  the  United  States,  although  it  is 
barred  against  any  private  claim  derived  urom  the  United  States. 

This  was  an  appeal  from  the  District  Ck>art  of  the  United 
States  for  the  Southern  District  of  Mississippi. 

It  was  the  case  of  a  petition,  and  amende^  petition,  present- 
ed by  the  heirs  of  Thomas  Pbwer  to  the  Itistnct  Court  for  the 
Southern  District  of  Mississippi,  the  first  on  the  15th  of  June, 
1646,  and  the  latter  on  the  11th  of  November,  1846,  under  the 
act  oiF  1824,  as  revived  and  reenacted  by  that  of  1844,  daiminff 
two  very  valuable  islands,  lying  off  the  coast  of  the  State  o? 
Mississippi,  opposite  tiie  Bay  (S  BiloxL 
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The  petition  and  amended  petition,  in  substance,  set  fortbi 
that,  belore  the  year  1760,  Deer  Island  was  ocenpied,  with  the 
verbied  consent  of  the  provincial  authorities,  by  Pierre  Laclede 
and  Pierre  Songy,  who,  on  the  11th  of  September,  1760,  sold 
all  their  rights  to  Andii  Jung ;  that  on  the  7th  of  March,  1761, 
the  said  Jqng  made  a  similar  sale  to  Ignace  Brontin ;  and  that, 
on  the  8th  of  April,  Brontin  sold  all  his  rights  to  Francisco 
Carainada. 

That  afterwards,  on  the  Ist  ol  August,  1781,  Caminada  re- 
ceived a  grant  of  the  said  island  called  Deer  Island,  and  another 
called  Ship  Island^  from  Bernardo  de  G^vez,  then  Spanish 
governor  of  Louisiana,  which,  it  is  alleged,  then  extended  to 
tbe  east  beyond  the  said  islands,  as  follows,  viz. :  — 

*<  Don  Bernardo  de  Galvez,  Knight  Pensioner  of  the  royal  and 
distinguished  Spanish  Order  of  Charles  the  Third,  Colonel 
of  the  Royal  Armjr,  Oovemor,  Intendant,  and  Inspector- 
General  of  the  Province  of  Louisiana,  &C.,  tec 

*^  Considering  the  foregoing  acts  performed  by  Don  Francis- 
co Caminada,  which  establish  the  right  of  possession  which  he 
has  to  the  two  islands.  Deer  and  Ship,  situated  in  front  of  the 
coast  of  Biloxi,  recognizing  them  to  have  been  made  out 
agreeably  to  the  order  of  survey,  wif&wt  causing  prejudice  to 
the  neighbors  adjoining,  and  without  any  opposition  on  their 
part ;  on  the  contrary,  yielding,  as  it  appears,  their  assistance 
to  the  said  acts,  approving  them  as  w6ao. approve  them,  there-  ^ 
for  using  the  authority  which  the  king  has  confided  to  us 
{otarg^mos^fWe  grant  in  his  royal  name,  to  the  said  Don  Fran- 
cisco Caminada,  the  possession  of  the  aforesaid  two  islands, 
Deer  and  Ship ;  that  as  his  own  property  he  may  dispose  of 
them,  and  enjoy  them,  governing  himself  by  said  acts,  and  ob- 
serving in  every  thing  %at  which  has  been  ordered  for  the  set- 
tlement of  the  subject-matter. 

"  We  give  these  presents,  signed  with  our  hand,  sealed  with 
the  seal  of  our  arms,  and  countersigned  by  the  undersigned 
Secretarv  of  his  Majesty  for  this  government 

^  In  New  Orleans,  on  the  1st  day  of  August,  1781. 

"  Bernardo  de  Galvez. 

"  By  order  of  his  Excellency. 

^  Manuel  Andres  Lopez  de  Armesto. 

^  Registered  in  book  of  records  for  said  object,  in  the  archives 
of  my  oflBce,  at  folio  14.    New  Orleans,  November  8th,  1781. 

"  Leonard  Maranoe,  Notary P 

The  above,  being  a  notarial  copy,  was  the  only  evidence  ex- 
hibited of  the  grant.    The  original  was  lost 
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The  petition  fiirtber  stated,  tiiat  on  the  2d  of  Decraiber, 
1806,  Pioq>er  Prieor,  acting  as  the  testamentary  executor  of 
Camiimda,  sold  the  two  uands  to  Thomas  Power,  to  whom 
thepetitioners  are  heirs. 

The  amended  petition  further  stated,  that  Caminada  was 
an  inhabitant  of  Lomsiana,  where  he  lived  and  died ;  that  the 
Sttrveyor-General  of  Mississippi,  acting  under  instractioitt  of 
liie  Treasury  Deimrtment,  was  executing,  by  a  deputy,  a  sur- 
YOT  of  the  islands,  which  had  not  been  completed;  but  Deer 
Island  was  estimated  to  contain-about  two  tiiousand  acres,  and 
Ship  Island  three  thousand  acres ;  that  tiie  petitioners  had  no 
knowledge  or  information  of  any  adverse  claim  of  titie,  save  and 
except  transient  and  temporary  squatters,  who  irom  time  to  time 
had  occasionallv  occupied  parts  of  each  island;  and  thattbey 
had  no  knowledge  or  belief  that  the  title  was  ever  fvesented  by 
their  ancestor  to  'any  board  of  commissioners  whatever. 

To  this  petition  the  district  attorney  filed  hb  answer  on  the 
13th  of  January,  1847,  and  insisted  that  the  <»dginal  petition 
was  not  filed  within  the  time  limited  by  the  act  of  la34  and 
the  act  of  1828  amendatonr  thereto ;  and  that,  the  amended 
petition  not  having  been  med  until  the  lltii  of  November, 
1846,  the  petitioners  were  barred  and  precluded  irom  the  insti- 
tution of  any  suit  against  the  United  States,  who  relied  upon 
the  act  of  Ck>ngress  of  1828  as  limiting  the  right  to  one  year. 
But  if  it  should  be  decided  that  tbe  limitation  was  two  years, 
as  provided  in  the  act  of  1824,  they  still  insisted  that  the  claim 
was  barred,  the  amended  petition  not  having  been  filed  within 
two  yeaiB  from  tbe  passage  of  the  act  of  1844.  The  answer 
further  denied  the  grant  to  Caminada  in  1781,  and  the  sale  by 
his  testamentary  executor  to  Power.  But  if  ever  such  a  sale 
was  made,  they  denied  the  right  of  the  executor  to  make  it,  or 
to  divest  the  rights  of  the  heirs  of  Caminada,  or  pass  any  titie 
to  Power.  They  know  nothing  of  the  sale  firom  Laclede  and 
Songy  to  Jung,  or  of  the  sale  to  CsTmlnada,  and  they  required 
proof  of  the  identity  and  rights  of  the  parties  claiming.  Thev 
further  denied  that,  at  the  time  of  the  alleged  grant  in  1781, 
Caminada  was  an  inhabitant  of  Lotysicma,  or  that  he  lived 
and  died  there,  or  that  any  order  of  survey  was  executed  for 
Caminada  previous  to  the  date  of  said  alleged  grant  The 
answer  farther  stated,  that  the  allegations  in  the  petition  and 
amendment  were  no!:  sufficient,  if  true,  to  authorize  a  decree 
against  the  United*  States,  and  claimed  the  benefit  of  this  ob- 
jection in  the  same  manner  as  if  it  had  been  relied  upon  by  a 
demurrer. 

Documents  were  filed  and  evidence  was  taken,  but  it  is  not 
material  to  state  the  substaince  of  either. 
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In  November,  I8489  the  District  Court  decreed,  ^  that  the 
claim  and  title  of  the  petitioners  to  the  two  islands  or  parcels 
of  land  as  before  described  be,  and  the  same  are  hereby,  con- 
firmed to  them  in  fall  property,  the  said  original  srant  or  title, 
in  the  opinion  of  said  coiurt,  being  good. and  valia,  in  virtue  of 
the  patent  therefor,  and  in  virtue  of  the  treaty  of  St  Ilde- 
fonso,  between  Spain  and  France,  of  date  October,  1800,  and 
of  the  treaty  of  Paris  of  1803,  for  the  cession  of  -Louisiana 
to  the  United  States,  and  by  itie  laws  of  nations,  and  by  the 
acts  of  Congress  hereinbefore  referred  to,  under  which  this 
court  has  cognizance  of  said  case. 

^<  And  it  is  further  adjudged  and  decreed,  that,  ihe  two  sev- 
eral islands  aforesaid  having  each  its  natural  boundary,  a  sur^ 
vev  thereof  is  therefore  dispensed  with,  and  that  the  petitioners^ 
tiue  be  confirmed  to  them  in  the  whole  extent  of  the  natural 
boundaries  of  said  islands  respectively;  and  ifj  on  investiga- 
;  tion,  it  shall  appear  that  the  United  States  has  heretofore  made 
sale  of  all  or  any  part  of  said  islands,  then,  a^  to  such  sales^  the 
title  hereby  connrmed  shall  stand  qualified  and  inoperative  as 
to  the  specific  land  so  sold,  and,  in  place  and  stead  of  the  land 
so  sold,  the  petitioners  shall  be  permitted  to  enter  a  like  qui^- 
tity  of  land  within  the  same  landtlistrlct,  which  may  be  sub- 
ject to  sale  at  private  entry .** 

The  United  States  appealed  to  this  court 

The  appeal  was  aigued  by  Mr.  QriUenden  ^Attorney-Gen- 
eral), for  the  appellants,  and  submitted  upon  prmted  argument 
by  Mr.  Henderson^  for  tiie  appellees. 

Mr.  CriUenden  contended  that  the  decree  must  be  reversed, 
for  the  following  reasons. 

L  That  on  the  1st  of  August,  1781,  the  date  of  the  aUeged 
grant,  Gtovemor  GJalvez  had  no  authority  to  make  the  grant  of 
Ship  Island  and  Deer  Island  to  Caminada,  the  cession  by 
Great  Britain  to  Spain  of  that  part  of  the  country  where  they 
lie  not  having  been  made  until  the  definitive  treaty  of  peace  of 
the  3d  of  September,  1783. 

By  the  treaty  of  peace  of  1763,  between  Great  Britain, 
France,  and  Spain,  it  was  agreed  between  France  and  Great 
Britain,  "  that,  for  the  future,  the  confines  between  the  domin- 
ions of  his  Britannic  Majesty  and  those  of  his  most  Christian 
Majesty,  In  that  part  of  the  world,  shall  be  fixed  irrevocably  by 
a  line  drawn  along  the  middle  of  the  River  Mississippi,  from  its 
source  to  the  River  Iberville,  and  from  thence  by  a  line  drawn 
along  the  middle  of  this  river  and  the  Liakes  Maurepas  and 
Pontchartrain  to  the  sea ;  sin4  for  this  purpose  the  moat  Chris- 
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tian  king  cedes  in  full  right,  and  guarantees  to  his  Britannic 
Majesty,  the  river  and  port  of  Mobile,  and  every  thing  whidi 
he  possesses,  or  ought  to  possess,  on  the  left  side  of  the  River 
^Cssissippi,  with  the  exception  of  the  town  of  New  Orleans, 
and  of  the  island  in  which  it  is  situated,  which  shall  remain 
to  France."    2  Clark's  Land  Laws,  Appendix,  258. 

War  having  been  declared  bv  Spain  against  Ghreat  Britain, 
;n  1779,  Gralvez  proceeded  with  a  considerable  force  to  invieule 
the  British  territory,  and  on  the  14th  of  March,  1780,  Fort 
Charlotte,  on  Mobile  River,  capitulated  to  him.  Pensacola 
also  afterwards  capitulated  to  him,  on  the  9tb  of  May,  1781. 

The  treaty  by  which  Great  Britain  ceded  the  floridas  to 
Spain  is  dated  the  20th  of  January,  1783. 

The  authorities  to  sustain  the  proposition  are,  1  Kent,  169; 
Wheat  Elements,  672 ;  Clark  v.  U.  States,  8  Wash.  104 ;  U. 
States  V.  Hayward,  2  Gallis.  501 ;  Polk's  Lessee  v.  Wendell,  9 
Cranch,  99;  Poole  v.  Fleeger,  II  Peters,  210;  U.  States  v. 
Reynes,  9  Howard,  127 ;  iJavis  v.  Police  Jury  ot  Concordia, 
Ibid.  280;  U.  States  v.  Heirs  of  IVAuterive,  10  Howard,  609, 
decided  the  present  term. 

n.  That  there  is  no  sufficient  evidence  of  the  execution  of 
the  alleged  ^nt  by  Ghdvez,  and,  even  if  it  were  proved,. the 
claim  under  it  cannot  be  recofi;nized,  because  the  said  alleged 
CTant  was  not  presented  and  recorded  in  pursuance  uf  the 
fourth  section  of  the  act  of  the  25th  of  April,  1812,  entitled 
^  An  act  for  ascertaining  the  titles  and  claims  to  lands  in  that 
part  of  Louisiana  which  lies  east  of  the  River  Mississippi  and 
island  of  New  Orleanse"    2  Stat  at  Leurge,  715. 

III.  That  if  the  grant  to  ^Caminada  were  valid,  the  petition- 
ers have. shown  no  title  under  it  .in  Thomas  Power,  or  in  them 
as  his  heirs,  as  required  by  the  act  of  1824.  The  deed  by 
Prieur  to  Power  is  not  proved,  and  if  it  were,  it  is  not  shown 
that  Prieur  had  any  authority  to  make  it. 

IV.  That  the  petitions  were  hot  filed  within  the  time  limited 
by  law,  and  should  have  been  dismissed. 

Mr.  Henderson^  for  the  defendants  in  error,  made  the  follow- 
ing points. 

Rrst  Point     The  titie  of  petitioners  rests  on  a  full,  com- 

Elete,  and  perfect  grant,-— a  patent,  the  original  of  which  is 
led  in  this  case,  and  is  sixty-nine  years  old.  It  was,  and  is, 
effective  against  all  private  persons,  without  further  confirma- 
tion bvthe  United  States;  and  when^  as  nciw,  rightfully  ex- 
hibited against  the  United  States,  ia  equally  valid  agidnst 
them,  as  perfect  evidence  of  private,  property ;  and  though  a 
full  legal  tiUe, — a  <<  Spanish  grant,|' —  is  witiiin  thet  xlirect  cog^ 
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nizanoe  of  the  first  seotion  ot  ibe  act  of  1824,  and  the  proper 
sabject  of  this  statutory  jurisdiction  in  equity.    9  Peters,  73§. 

Second  Point  The  title,  out  of  the  United  States,  being 
perfect,  legal,  and  indefeasible,  the  only  question  remaining  is 
the  right  of  the  petitioners  to  that  title. 

Our  first  position  on  this  point  is,  that  the  United  States 
have  no  right  or  jurisdiction  to  try  the  <iuestion  of  title  between 
the  heurs  of  Caminada,  the  grantee,  and  the  heirs  of  Power, 
who  claim  as  assimees  of  the  grantee.  That,  while  it  may  be 
a  matter  of  judicicd  propriety  that  the  United  States  should  re- 

ly  have  no 
between  par- 
ties not  before  the  court  It  is'for  the 'United  States,  under  the 
lav  of  1824,  to  test  the  validity  of  the  claim,  and  ascertain  if 
the  land  in  controversy  is  private  property.  The  State  tribu- 
nals, -vhere  the  lands  lie,  wul  adjudge  the  title  between  its  cit- 
izens. This  inquiry  cannot  be  thus  inddeatally  invoked.  13 
Peters,  376;  17  Louisiana,  479. 

But,  as  the  attorney  of  the  United  States  in  the  court  be- 
low  i)ressedifai8  issue  upon  us,  it  may  be  necessary  we  should 
sustain  it  here.  It  involves  the  inquiry,  that,  as  the  petitioners 
daim  titie  by  a  notarial  act  of  conveyance,  made  to  their  an- 
cestor in  New  Orltans,  in  1806,  by  Prosper  Prieur,  as.testamen- 
tary  executor  of  Caminada,  of  the  lands  in  question,  is  there 
proof  enough  in  ttis  case,  in  the  absence  of  direct  evidence 
of  the  last  will  of  Caminada,  and  of  Prieur's  appointment  to 
administer  it,  to  sustain  Prieur's  act  of  sale  to  Power  ? 

And  on  this  point  we  atwume,  that  this  act,  being  notarial 
and  authentic,  is  quasi  judicial,  and  will  be  presumed  to  have 
been  done  by  proper  authority.  9  Pet  626;  3  Har.  &  McHen. 
6^;  6  Greenleaf,  145;  CivU  Code  of  Louisiana,  2233.  And 
at  the  date  of  this  sale  in  1806,  the  hcus  in  quo  formed  part 
of  the  «  Territory  of  Orleans.'' 

And  next,  that  this  conveyance,  being  now  forty-iour  years 
old,  requires  no  proof  to  authenticate  its  due  and  proper  exe^ni- 
tion,  and  that  this  rule  of  presumption  of  the  due  execution  of 
the  deed  necessarily  includes  all  the  concomitant  prerequisites 
to  its  execution.  1  Greenleaf 's  Ev.  §  21,  §  144;  14  Mass. 
267 ;  6  Greenleaf,  146;  14  Johns.  182;  10  lb.  475 ;  9  lb.  169; 
2  Hawks,  233 ;  3  Har.  &  McHen.  694 ;  7  La.  370 ;  2  How.  Miss. 
^^^L^J*^'  586;  6  Sm. &  Mar.  284;  2  Rob.  La.  84,  85;  1  Stark. 
Ev.  331,  332,  note ;  2  Stark.  924,  notes  1,  2;  4  Wheat  221 ;  7 
Pet  266;  2  How.  U.  S.  316 ;  7  Sm.  &  Mar.  159 ;  9  Pet  674. 

Third  Point  But  if  the  presumptions  of  law  in  favor  of  the 
deed,  from  its  age,  &c.,  were  not  sufficient,  we  have,  by  the  tes» 
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timony  of  Johnson  and  Janin,  proved  sufficient  search  for  the 
mortuary  proceedings  on  Camiuada's  estate,  to  lay  the  founda- 
tion of  the  secondary  proof  we  have  offered.  1  GreenL  Ev. 
§  84|  and  notes ;  6  GreenL  145 ;  14  Johns.  182.  And  we  sup- 
pose the  testimony  of  these  witnesses,  as  to  the  lost  record,-^ 
whereon  the  Spanish  governor  (the  highest  judicial  officer  of 
the  province)  had  several  timeS|  by  his  signature,  recognized 
the  executorial  capacity  of  Prieur,  —  and  the  abstract  of  the 
record  filed  with  Johnson's  deposition,  quite  satisfactory,  as 
s^condarv  evidence,  that  Frieur  was  in  verity  the  executor  of 
Caminadfa. 

And  as  between  Caminada's  heirs  and  the  heirs  of  Power, 
the  title  of  the  latter  is  now  good  by  prescription.  Power's 
heirs  claim  title,  with  the  original  grant  in  possession.  This 
claim  of  title  of  unimproved  lands  draws  after  it  possession 
commensurate  with  the  grant  2  Lomax's  Dig.  132 ;  7  Sm*  & 
Mar.  130. 

So  that  their  possession,  and  that  of  their  ancestor,  is  now 
of  forty-four  years'  continuance,  without  contest  or  m^'lestation. 

For  all  these  reasons,  we  conclude  the  title  derived  by 
Tliomas  Power  from  the  estate  of  Caminada  is  good  and 
valid  in  this  respect,  and  hence  good  to  the  extent  claimed. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court 

In  this  case  the  petition  sets  forth  that,  before  the  year  1760, 
Deer  Island  was  occupied,  with  the  verlrtd  consent  of  the  pro- 
vincial authorities,  by  Pierre  Laclede  and  Pierre  Songy,  who  on 
the  11th  of  September,  1760,  sold  their  right  of  property  there- 
of, and  the  improvements  thereon,  to  Ancure  Jung;  and  that  he 
made  a  simil&r  sale  to.^nace  Brontin;  that  said  Brontin  sold 
the  same  to  Francisco  Caminada,  who  for  a  great  length  of 
time  thereafter  occupied  said  island;  and  that  in  1806  Pros- 
per Prieur,  acting  as  the  testamentary  executor  of  Caminada, 
sold  to  Thomas  Power,  ancestor  of  complainants,  two  islands, 
known  as  Deer  and  Ship  Islands,  for  which  two  islands 
Francisco  Caminda  received  a  complete  grant,  August  1st, 
1781,  from  Bernardo  de  Galvez,  then  Spanish  governor  of  the 
Province  of  Louisiana. 

The  answer  denies  all  these  facts,  and  requires  proof. 

This  claim  was  presented  to  the  District  Court  for  the  first 
time,  never  having  been  laid  before  a  board  of  commissioners^ 
or  any  step  taken  in  repard  to  it,  previously  to  its  exhibition 
with  the  petition,  June  l5th,  1846. 

In  the  District  Court  it  was  held  that  the  grant  for  both 
islands  was  valid,  and  a  decree  was  rendered  against  the 
United  States. 
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No  evidence  was  introdoced  to  prove  that  such  grant  bad 
been  made,  other  than  d  Spanish  copy  certified  by  a  notary, 
from  the  Spanish  records  ia  his  office.  The  notarial  record 
purports  to  have  been  made  November  8th,  1781.  This  copy 
recites  that  it  was  founded  on  a  petition  of  Caminada,  asking 
for  the  ^nt  in  consideration  of  acts  performed  by  him;  and 
was  made  oat  agreeably  to  an  order  of  survey  and  proces  ver^ 
bal,  with  the  assent  and  assistance  of  the  neighbors ;  which 
survey  and  proces  verbal  the  governor  approves,  and  on  these 
proceeds  to  grant 

Assuming  that  the  Spanish  regulations  had  been  adopted  in 
Florida,  then  the  rule  governing  surveyors,  existing  in  1781,  .is . 
found  in  the  twelfth  regulation  of  O'Reilly  of  1770.     It  re- 

Juires  the  aQts  to  be  done  which  are  recited  in  the  grant,  and 
irects  that  three  copies  shall  be  made  of  the  plot  and  proces 
verbal  by  the  surveyor  of  the  provingb,  one  of  which  shall  be 
deposited  in  the  office  of  the  scrivener  of  the  government,  and 
Cabildo;  another  shall  be  delivered  to  the  governor,  and  a 
third  to  the  proprietor,  ^  to  be  annexed  to  the  tides  of  the  graiif 
Nothing  of  the  kind  here  appears.  The  only  evidence  is, 
that  the  grant  was  recorded  on  the  notary's  books,  whether  in 
the  proper  office,  to  which  a  copy  of  the  plan  of  survey  and 

f>roces  verbal  should  have  been  returned,  according  to  O'Reil* 
y's  regulation,  does  not  appear,  although  we  snppose  it  was 
the  proper  office,  where  one  copy  sho'uld  have  been  deposited 
by  the  surveyor;  yet  no  authority  existed  for  recording  the 
grietnt  there,  so  far  as  we  are  informed :  and  if  there  had,  no 
complete  title  was  recorded,  as  such  title  had  to  be  accom- 
panied by  the  plot  and  proces  verbal,  describing  the  land 
granted.  On  this  nnsupported  and  mutilated  copy  alone  the 
decree  of  the  District  Court  is  founded. 

Our  next  inquiry  is,  whether  Gktlvez,  who  purports  to  have 
made  the  grant,  had  power  to  do  so  on  the  1st  of  August,  1781. 

1.  By  the  laws  of  nations,  in  all  cases  of  conquest,  among 
civiiissed  countries,  having  established  laws  of  property,  the  rule 
is,  that  laws,  usages,  and  municipal  regulations  in  force  at  the' 
time  of  the  conquest  remain  in  force  until  changed  by  the  new 
sovereign.  And  this  raises  the  question  of  fact,  wliether  the 
king  of  Spain  had  changed  the  laws  of  England  existing  in 
the  province,  by  virtue  of  which  the  public  donAain  could  be 
granted  to  private  ownera,  as  early  as  August  1st,  1781,  and 
in  .their  stead  adopted  the  laws  of  Spain  prevailing  in  Louisi* 
ana;  as,  if  the  Spanisli  king  had  not  done  so,  his  officers 
had  no  power  to  grant  Having  nothing  to  govern  us  in  ascer- 
taining this  fact  but  the  history  of  Florida  and  of  its  conquest 
by  Spain,  it  becomes  necessary  to  examine  that  history,  in  so 
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frrMtheMme  may  be  jodidally  notioed,  and  bas  mny  bnriag 
aa  thedaim  belbre  us. 

It  waa  int  ditovered,  inbabitad,  and  gotqacd  bj  Fraaee  at 
part  of  Lootfiaiia,  and  hw  tbat  power  craed  to  Great  Britaia. 
By  the  tieatr  oT  peace  of  1763|  the  boundary  between  Fni^ae 
and  Great  Britain  waa  dedared  to  be  throogh  tbe  IberriOey 
Lakes  Maorms  and  Pontcbartrain,  to  the  tea ;  and  tbe  Fieneb 
king  ceded  tbe  river  and  port  of  Mobile,  and  every  thing  be 
poeeened  on  tbe  left  side  of  the  Biver  Mississippi,  with  tbe  ex- 
ception of  tbe  town  of  New  Orleans  and  tbe  island  on  which 
it  is  sitoated  Deer  and  Ship  Islands  were  tbereibre  indoded 
in  tbb  ceasion  to  Great  Britain. 

Tbe  king  of  Spain,  by  another  artide  of  tbe  same  treaty, 
ceded  to  GreiA  Britain  Florida,  with  tbe  fort  of  St  Angostine 
and  the  Bay  of  Pensacola,  as  wdl  as  all  that  Spain  possessed 
on  the  continent  of  North  America  to  the  east  or  sontheast 
of  the  River  MisrisnppL 

In  1763  the  king  of  Great  Britain  by  prodamation  created 
tbe  governments  of  East  and  West  Florida.  The  gdvemment 
of  Went  Florida  was  bounded  to  the  southward  by  the  (Snlf 
of  Mexico,  indoding  all  islands  within  six  leagues  of  the  coast, 
from  Appalachicola  to  Lake  Pontchartrain ;  to  the  westward  by 
the  Mississippi,  Lakes  Pontchartrain  and  BCaurepas;  to  tfaie 
north  by  tbe  thirty-first  degree  of  north  latitude ;  and  to  the  east 
by  tbe  Kiver  Apfmlachicola.  In  1764,  the  northern  line  of  Flor- 
ida was  extended  by  Great  Britain  from  the  Appalachicola,  at 
the  tbidy-first  degree,  to  the  mouth  of  tbe  Yazoo,  on  tje  Mis- 
sissippi Riven, 

Unzaga,  having  been  appointed  Captain-Greneral  of  the  Ca- 
raccas,  was,  by  a  royal  schedole  of  the  10th  of  July,  1776,  di- 
rected to  surrender  provisionally  the  government  and  inten- 
dancy  of  Louisiana  to  Bernardo  de  Galvez,  colond  of  the 
regiment  of  Lonisiana* 

Spain  having  declared  war  against  Ghreat  Britain  on  the  8th 
of  May,  1779,  on  the  8tb  of  July  following  a  royal  schedule 
was  issued,  authorizing  the  Spanish  subjects  in  tbe  Indies  to 
take  part  in  the  war. 

With  the  official  account  of  the  rupture,  Gralvez,  who  bad 
hitherto  from  July  1,  1777,  exercised  the  functions  of  governor 
pro  tempore^  received  the  king's  commission  of  governor  and 
intendaiit.  The  commission  is  dated  Sib  May,  1779,  the  day 
of  the  declaration  of  war,  and  is  confined  to  the  Province  of 
Louisinna; 

Galvez,  on  receipt  of  this  commission^  determined  to  attadc 

'e  Briti:«h  possessions  in  his  neighborhood,  and  accx>rdiiigly 

1  BO.   On  the  21st  of  September,  1779,  Baton  Rouge,  Natcbes, 
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and  other  posts  in  the  same  part  of  the  country,  capitolated 
to  him. 

His  sQccess  was  rewarded  by  a  commission  of  brigadier- 
general,  1780. 

Early  in  January,  1780,  be  proceeded  to  attack  Fort  Char- 
lotte, on  the  Mobile  River,  which  capitulated,  14th  March,  1780. 
Shortly  afterwards  he  proceeded  to  attack  Pensacola,  but  his 
transports  having  been  dispersed,  and  some  of  them  lost  by  a 
storm,  he  went  back  to  Havana,  whence  he  had  set  out 

In  1781^  he  was  promoted  to  the  rank  of  mariseal  de  eampo. 

On  the  28th  of  February,  1781,  he  left  Havana,  again  to 
attack  Pensacola,  and  on  the  9th  of  March  landed  his  troopsi 
and  on  the  9th  of  May  the  British  forces  capitulated.  By  ex- 
press terms  of  the  capitulation,  the  whole  province  of  West 
f*lorida  was  surrendered  to  Spain;  Don  ^hur  (yNeil,  an 
Irish  officer  in  the  service  of  Spain,  was  left  in  command  at 
Pensacola. 

The  alleged  grant  by  Galvez  to  Caminada  bears  a  subse* 
quent  date,  vva.  New  Orleans,  1st  August,  1781;  less  than 
three  months  after  the  capitulation  of  Pensacola. 

In  the  caption  of  the  grant,  Oalvez  is  styled  Colonel  of 
the  Royal  Army,  Governor  and  Intendant  of  the  Province  of 
Louisiana. 

Mazange,  who  certiftes  the  copy  as  registered  in  his  officei 
was  appointed  derk  of  the  Cabildo,  kt  January,  1779,  and 
held  the  office  until  January,  1783. 

The  preliminary  articles  of  peace  between  Spain  and  Ghreat 
Britain  were  signed  at  Paris,  20th  January,  1783.  By  the 
third  article  it  is  stipulated  that  ''his  Britannic  Majesty  will 
cede  to  his  Catholic  Majesty  East  Florida,  and  his  said  Cath* 
olic  Majesty  will  retain  West  Florida." 

At  the  date  of  the  grant,  Spain  held  in  military  occupation 
the  country  to  the  east  of  the  island  of  Orleans,  under  the 
capitulation  of  Pensacola,  liable  to  be  divested  by  reconquest 
or  surrender  by  a  treaty  of  peace. 

Nothing  is  found  in  these  historical  details  indicating  that 
the  Spanish  laws  had  been  introduced  into  Florida,  and  super- 
seded those  of  England,  and  that  civil  power  had.  been  vested 
in  Oalvez  to  grantlands.  As  this  could  only  be  done  directly 
\^  the  king,  all  presumptions  are  opposed  to  such  supposition. 
The  grant  purports  to  have  l>een  made  within  eighty  da vs  after 
the  capitulation  of  Pensacola;  a  time,  at  that  day,  hardly  suffix- 
cient  to  have  heard  from  Spain,  after  the  account  of  the  capitu- 
lation reached  there,  had  there  been  no  hostile  British  fleet  inter- 
vening to  intercept  intercourse.  But  what  would  seem^  to  be 
conclusive  of  the  fact  is,  that  Oalvez  did  not  assume  to  grant 
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by  any  new  anthimtyi  but  did  so  under  his  oomniission  as 
governor  of  Louisiana ;  and  as  this  bore  date  before  the  coir^ 
qaest,  and  did  not  extend  to  Florida,  no  snch  power  could  be 
exercised  by  force  of  that  commission.  And  not  having  power 
to  grant  merely  as  a  military  officer  in  command,  the  grant 
could  not  be  made  by  him,  and  is  void.  Nor  can  we  suppose 
that  Gblvez  made  any  grant  of  the  date  of  Augast  1, 1781,  as 
snch  assumption  would  be  a  reproach  on  his  high  standing 
and  intelligence. 

2.  The  grant  having  no  force,  the  next  question  i^s  whether 
complainants  have  shown  any  equity  entitling  them  to  a  de- 
cree. As  to  Deer  Island,  it  is  alleged  that  those  under  whom 
Caminada  claimed  had  possession  by  verbal  permission  from 

S)vernment  for  many  years  under  France  and  Great  Britain, 
ut  no  proof  of  the  fact  was  made ;  and  if  there  had  been 
such  proof,  it  would  be  of  no  value,  as  the  District  Court  did 
not  possess  power  to  act  on  evidence  of  naked  possession  un- 
accompanied by  written  evidence  conferring,  or  professing  to 
confer,  a  title  of  some  description. 

As  respects  Ship  Island,  it  is  not  pretenaed  that  any  equita- 
ble claim  to  it  existed  antecedent  to  the  date  of  the  grant 

3.  If  we  had  found  thb  to  be  a  legal  and  perfect  title,  then 
the  rule  laid  down  in  the  -case  of  Reynes,  at  the  last  term, 
would  apply,  and  compel  us  to  dismiss  the  petition  for  want 
of  jurisdiction,  because  the  act  of  1824  did  not  confer  power  on 
the  District  Courts  to  decide  on  perfect  grants ;  but  as  a  mu* 
tilated  title-paper  is  here  set  up,  unaccompanied  by  a  plan  of 
survey  and  proces  verbal,  which  the  grant  refers  to  as  a  part 
thereof,  and  as  an  equity  standing  in  advance  of  the  grant  is., 
relied  on  by  the  petition  to  one  of  the  islands,  it  is  our  duty  to 
act  on  the  mutilated  title,  and  on  the  assumed  equity,  and  as- 
certain whether  the  claim  as  set  forth  by  complainants  can  be 
sustained. 

We  cannot  declare  in  advance,  that  there  is  no  equity  in  the 
pretensions  set  up  by  complainants,  as  the  act  of  1824  imposes 
on  us  the  duty  ^  to  hear  and  determine  all  questions  arising  in 
the  cause  relative  to  the  title  of  the  claimants  " ;  that  is  to  say, 
in  all  cases  where  the  title  was  not  perfect  according  to  the 
laws  of  Spain,  when  our  government  acquired  Louisiana,  and 
by  a  final  decree  to  settle  and  determine  the  question  of 
validity  of  title.  And  this  must  be  done,  regardless  of  the  fact 
whether  the  equity  set  up  be  weak  or  strong  in  our  judgment 

In  the  case'  of  Keynes  there  was  a  perfect  and  formal  Span- 
ish grant  set  forth  by  complainant,  and  admitted  to  exist  as  set 
forth  by  the  United  States ;  and  the  only  question  was,  whether 
jurisdiction  in  the  Spanish  government  was  wanting  over  the 
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country  where  the  land  lies  at  the  time  the  grant  bears  date. 
No  question  arose  on  the  face  of  that  title,  but  on  the  extrane- 
ous fact,  that  the  land  lay  beyond  the  Spanbh  jurisdiction. 
The  ca^es  are  widely  different^ 

4.  It  was  earnestly  insisted  in  argument,  that  this  claim  it 
barred,  because  it  had  not  been  recorded  as  prescribed  by  Con- 
gress. And  as  this  question  is  prominently  presented  in  the 
record,  and  has  been  liillv  examined,  it  is  deemed  proper  to  de- 
cide it 

By  the  first  section  of  the  act  of  the  26th  of  March,  1804  (1 
Land  Laws,  112),  ^^  all  that  portion  of  country  oeded  by  France 
to  the  United  States  under  the*name  of  Louisiana  which  lies 
south  of  the  Mississippi  Territory,  and  of  an  east  and  west 
line  to  commence  on  the  Mississippi  River  at  the  thirty-third 
degree  of  north  latitude  and  to  extend  west  to  the  western 
boundary  of  the  said  cession,  shall  constitute  a  territory  of  the 
United  States  under  the  name  of  the  Territory  of  Orleans.^ 

The  limits  to  the  east  from  the  Mississippi  River  extended 
to  the  Perdido,  that  river  having  been  claimed  by  the  United 
States  as  the  boundary  of  Louisiana  on  the  east  from  the  exe- 
cution x)f  the  treaty  of  cession. 

By  the  act  of  the  2d  of  March,  1805  (1  Land  Laws,  122), 
*^  An  Act  for  ascertaining  and  adjusting  the  titles  and  claims  to 
land  within  the  Territory  of  Orleans  and  District  of  Louisiana,'' 
the  Territory  of  Orleans  was  to  be  laid  oJfT  into  two  districts,  in 
such  manner  as  the  President  should  direct,  in  each  of  which 
he  should  appoint  a  register,  who,  together  with  two  other  per- 
sons  to  be  by  him  also  appointed,  should  be  commissioners  for 
the  purpose  of  ascertaining  the  rights  of  persons  claiming  un- 
der any  French  or  Spanish  grant,  or  under  the  first  two  sections 
of  the  act.  The  first  section  applies  to  claims  under  any  dnlv 
registered  warrant  or  order  of  survey  obtained  from  the  French 
or  Spanish  government  The  second  applied  to  persons  who, 
with  permission  of  the  proper  Spanish  officer,  and  in  conformi- 
ty with  the  laws,  usages,  and  customs  of  the  Spanish  govern- 
ment, had  made  an  actual  settlement  on  a  tract  of  land  not 
claimed  by  virtue  of  the  preceding  section. 

The  act  further  provides,  that  every  person  claiming  lands 
bv  virtue  of  an  v  lec^al  French  or  Spanish  grant  made  and  com- 
pleted before  the  1st  of  October,  1800,  may,  and  every  person 
claiming  lands  by  virtue  of  the  first  two  sections  of  the  act,  or 
by  virtue  of  any  grant  or  incomplete  title  bearing  date  subse- 

Juent  to  the  1st  of  October,  1800,  shall,  before  the  1st  of  March, 
806,  deliver  a  notice  to  the  register  stating  his  claims,  to- 
gether with  a  plat,  and  deliver  to  the  register  for  the  purpose 
of  being  recorded  every  grant,  order  of  survey,  deed,  convey- 
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ance,  or  other  written  evidence  of  his  daim.  Fh>vided  that, 
where  lands  are  claimed  by  virtae  of  a  complete  French  or 
Spanish  grant,  it  shall  not  be  necessary  to  have  any  other  evi- 
dence recorded  except  the  original  grant  or  patent,  and  the 
warrant,  or  order  of  sorvey,  and  the  plal^  bat  the  other  evidence 
sboold  be  deposited  with  the  register;  '<  and  if  such  person  shall 
neglect  to  deliver  soch  notice  in  writing  of  his  claim,  together 
with  a  plat  as  aforesaid,  or  cause  to  be  recorded  such  written 
evidence  of  the  same,  all  his  right,  so  far  as  the  same  is  derived 
from  the  two  first  sections  of  this  act,  shall  become  void,  and 
thereafter  for  ever  l>e  barred ;  nor  shall  any  incomplete  grant^ 
warrant,  or  order  of  aoryey,  deed  of  conveyance,  or  other  writ- 
ten evidence  which  shall  not  be  recorded  as  above  directed, 
ever  after  be  considered  or  admitted  as  evidence  in  any  court 
of  the  United  States  against  any  grant  derived  from  this 
United  States.'' 

This  last  provision  does  not  apply  to  complete  titles,  (as 
Caminada's  assumed  to  be,)  but  to  claims  under  incomplete 
titles,  and  claims  arising  from  possession  and  cultivation  under 
the  6rst  and  second  sections  of  the  act 

It  is  not  verv  clear  what  was  comprehended  within  the  limits 
fixed  by  the  rresident  as  the  eastern  district  In  a  letter  from 
the  Secretary  of  the  Treasury  to  the  register  at  New  Orleans, 
dated  30th  March,  1805  (2  Land  Laws,  666),  it  is  said,  ''for 
the  present  all  that  part  of  the  territory  which  lies  east  of  the 
Mississippi,''  together  with  certain  parishes  on  the  west  bank, 
will  belong  to  the  eastern  division. 

By  the  third  section  of  the  act  of  the^  2.  st  of  April,  1806, 
supplementary  to  the  act  of  1805  (1  Land  Laws,  139),  the 
^me  fixed  for  delivering  notices  and  evidences  of  claims  is  ex- 
tended to  the  l»t  of  January,  1807,  but  the  rights  of  persons 
neglecting  shall  be  barred,  and  the  evidences  of  their  claims 
never  afterwards  admitted  as  evidence,  in  the  same  manner 
as  had  been  provided  by  the  fourth  section  of  the  act  of 
1805. 

This  provision,  therefore,  only  applied  to  incomplete  titles 
and  claims  under  possession  and  cultivation,  and  not  to  com- 
plete grants. 

By  the  fifth  section  of  the  act  of  the  3d  of  March,  1807  (1  Land 
Laws;  153),  "  An  Act  respecting  claims  to  land  in  the  Territo- 
ries of  Orieans  and  Louisiana,"  the  time  for  delivering  notices 
and  evidences  of  claims  was  further  extended  till  the  1st  of 
July,  1808,  but  the  rights  of  persons  neglecting,  "  so  far  as  thcv 
are  derived  from,  or  founded  on,  any  act  of  Congress,"  shall 
ever  after  be  barred  and  become  void,  and  the  evidence  of  their 
claims  never  afterwards  be  admitted  as  evidence  in  any  court 
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of  law  or  equity  whatever.    This. provision,  also,  it  will  be  seen, 
did  not  touch  complete  grants. 

By  the  act  of  the  23d  of  April;  1812,  <<  An  Act  giving  further 
time  for  registering  claims  to  land  in  the"  Eastern  District  of 
Louisiana,^  persons  factual  settlers  on  the  land  which  they 
daiined)  were  aliowea  until  the  1st  of  November,  181d,  to  de- 
liver notices  and  evidences  of  their  claims,  with  the  same  pro* 
vision  as  to  neglect  as  in  the  act  of  1807. 

Complete  grants  were  therefore  still  untouched. 

It  is  proper  here  to  mention,  that,  in  the  summer  of  1810,  a 
lumber  of  citizens  of  the  United  States,  who  had  removed  to 
the  neighborhood  of  Bavou  Sarah,  took  the  fort  of  Baton 
Rouge  from  the  Spanish  authorities,  and,  in  a  convention 
which  afterwards  met,  declared  their  independence  and  framed 
a  constitution. 

Upon  receiving  information  that  the  Spanish  troops  had 
been  driven  from  Baton  Rouge,  Mr.  Madison,  then  President, 
issued  a  proclamation  on  the  16th  of  October,  1810,  settinff 
forth  that  the  territory  south  of  .the  thirty-first  degree  of  nortn 
latitude  east  of  the  Mississippi  ks  far  as  the  Perdido,  of  which 
possession  had  not  yet  been  delivered  to  the  United  States, 
had  ever  been  considered  and  claimed  by  them  as  part  of  the 
country  they  had  acquired  by  the  treaty  of  1803.  lie  therefore 
announced  that  he  had  deemed  it  right  and  necessary  that  pos- 
session should  be  immediately  taken  of  the  said  territory  in  the 
name  and  behalf  of  the  United  States,  and  the  governor  of  the 
Territory  of  Orleans  was  directed  to  carry  the  views  of  the 
United  States  into  execution.  Gk)vernbr  Cflaiborne  according- 
ly did  so,  and  on  the  7th  of  December,  1810,  hoisted  the  flaff 
of  the  United  States  at  St  Francisville,  without  opposition,  and 
announced  the  event  by  a  proclamation,  and  subsequently  es- 
tablished'in  this  new  part  of  the  Territory  of  Orleans  the  par- 
ishes of  Feliciana,  East  Baton  Rouge,  St  Helena.  St  Tam- 
many, Biloxi,  and  Pascagoula. 

No  attempt  was  made  to  occupy  the  town  of  Mobile,  nor 
tiny  part  of  the  country  around  it,  and  the  Spanish  garrison  of 
Fort  Chariotte  was  left  undisturbed;  Governor  Claiborne  hav- 
ing  been  specially  instructed  not  to  take  possession  by  force 
of  any  post  in  which  the  Spaniards  had  a  garrison,  however 
small  it  might  be. 

By  an  act  of  the  12th  of  February,  1813,  the  President  was 
authorized  to  occupy  and  hold  all  that  tract  of  country  called 
West  Florida  not  now  in  possession  of  the  United  States.  3 
Stat  at  L  irge,  472. 

In  pursuance  of  this  act,  possession  was  taken,  by  order  of 
the  President ;  the  governor  of  Louisiana  having  done  so  bj 
the  President's  directions. 
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These  proceedings  having  placed  the  United  States  in  the 
actual  possession  of  West  Florida  as  far  as  Mobile,  Congress 
on  the  25th  of  April,  181 2,  passed  ^  An  Act  for  ascertaining  the 
titles  and  claims  to  lands  in  that  part  6f  Louisiana  which  lies 
east  of  the  River  Mississippi  and  island  of  New  Orleans.''  1 
Land  Laws,  208.  By  the  nrst  section  of  this  act  it  is  enacted^ 
that  for  the  purpose  of  ascertaining  the  titles  and  claims  to 
land  in  that  tract  of  country  which  lies  south  of  the  Mississippi 
Territory,  east  of  the  River  Mississippi  and  island  of  New  Or* 
leans,  and  west  of  the  River  Perdido  and  a  line  drawn  with  the 
general  course  thereof  to  the  southern  boundary  of  the  Missis* 
sippi  Territory,  the  lands  within  the  said  limits  shall  be  laid 
off  into  land  districts  between  which  Peari  River  shaQ  be  the 
boundary,  and  for  each  of  which  districts  a  commissioner  shall 
be  appomted. 

By  the  fourth  section  it  is  jenacted,  that  every  person  claim- 
ing lands  in  the  said  tract  of  country,  by  virtue  of  any  gmnt, 
order  of  survey,  or  other  evidence  of  claim  whatsoever,  derived 
from  the  French,  British,  or  Spanish  governments,  shall  deliver 
to  the  commissioner  a  notice  in  writing,  stating  the  nature  and 
extent  of  his  claim,  together  with  a  plat,  and  shall  deliver  to 
the  commissioner,  for  the  purpose  of  being  recorded,  every 
grant,  order  of  survey,  deed,  conveyance,  or  other  written  evi- 
dence of  his  claim,  and  the  same  shall  be  recorded.  ^*  Provided 
that,  ^'here  lands  are  claimed  by  virtue  of  a  complete  French, 
British,  or  Spanish  grant,  it  shall  not  be  necessary  for  the 
claimant  to  have  a^iy  other  evidence  of  his  claim  entered  at 
large  on  the  record,  except  the  original  grant  or  patent,  together 
with  the  order  of  survey  and  the  plat ;  all  the  other  conveyances 
or  deeds  may  be  abbreviated  in  the  entry,  but  the  chain  of  title, 
and  the  date  of  every  transfer  shall  appear  oh  the  record.  And, 
if  such  person  shall  neglect  to  deliver  such  notice  in  writing  of 
his  claim,  together  with  the  plat  (in  case  the  lands  claimed 
shall  have  been  surveyed),  as  aforesaid,  or  cause  to  be  recorded 
such  written  evidence  of  the  same  within"  the  time  and  times 
as  aforesaid,  his  claim  shall  never  after  be  recognized  or  eon- 
firmed  by  the  United  States ;  nor  shall  any  grant,  order  of  sur- 
vey, deed,  conveyance,  or  other  written  evidence,  which  shal) 
not  be  recorded  as  above  directed,  ever  after  be  cons^idered  or 
admitted  as  evidence  in  any  court  of  the  United  States  against 
any  grant  which  may  hereafter  be  derived  from  the  United 
States." 

The  plain  meaning  of  this  provision  is,  that  no  Spanish 
claim  not  recorded  shall  be  evidence  in  cases  where  the  same 
land  has  been  glinted  by  the  United  States,  and  a  contest 
arises  between  the  two  grants. 


DECEMBER  TERM,  1850.  566 

The  United  States  v.  Power'f  Heirs. 

This  act,  it  is  appreheuded,  is  the  first  provision  under  which 
the  grant  to  Caminada  could  have  been  brought  forward ;  as 
at  the  time  of  its  passage  the  United  States  had  come  into  ac* 
tual  possession  of  the  country  where  the  islands  are  situated. 

By  the  act  of  18th  April,  1814,  supplementary  to  the  act  of 
1812,  the  time  for  delivering  notices  and  evidences  of  daim  was 
extended  to  the  1st  of  September,  1814.    1  Land  Laws,  247. 

The  act  of  3d  March,  1819,  «"  An  Act  for  adjusting  the 
claims  to  land  and  establishing  land-offices  in  the  districts  east 
of  the  island  of  New  Orleans,"  confirms  claims  reported  under 
the  act  of  1812,  and  confers  on  the  registers  an<)  receivers  of 
Jackson  Court-House  and  St  Helena  Court- Hofise  the  same 
powers  as  the  commissioners  east  and  west  of  Pearl  River  had. 
By  the  sixth  section  it  is  declared,  that  every  person  claiming 
land,  whose  claims  had  not  before  been  filed,  ^  shall  be  allowed 
until  the  Ist  of  July,  1820,  to  deliver  notices  in  writing  and  the 
evidences  of  their  daims  to  the  register  of  the  land-office  at 
Jackson  Court-House  and  at  St  Helena  Court-House,  and  the 
notices  and  evidences  so  delivered  within  the  time  limited  by 
this  act  shall  be  recorded  in  the  same  manner  as  if  the  same 
had  been  delivered  before  the  commissiqners  closed  their  said 
registers.^ 

By  the  act  of  24th  May,  1828,  "  An  Act  supplementary  to 
the  several  acts  providing  for  the  adjustment  of  land  claims 
in  the  State  of  Mississippi,"  it  is  provided,  that  claimants  of 
lands  within  that  part  of  the  limits  of  the  l^nd  district  of  Jack- 
son Court- IJouse  below  the  thirty-first  degree  of  north  latitude, 
whose  claims  had  been  presented  to  the  commissioners  or 
to  the  register  or  receiver  under  the  act  of  3d  March,  1819, 
which  had  not  been  reported  to  Congress,  or  had  not  been*pre- 
sented  to  the  said  commissioners  or  register  and  receiver,  were 
allowed  to  the  1st  of  January,  1829,  to  present  their  titles  and 
daims  to  the  register  and  receiver  at  Jackson  Court-HousCi 
whose  powers  and  duties  shall  be,  in  relation  to  the  same,  gov- 
erned by  the  provisions  of  the  acts  before  recited,  and  of  the  act 
of  8th  May,  1822. 

Although  the  act  of  1812  is  not  directly  cited  in  the  act  of 
1828,  yet  it  was  meant  to  bd  included,  as  it  was  under  that  act 
that  the  first  commissioners  were  appointed.  The  register  and 
receiver  were  appointed  under  the  act  of  1819.  Neither  the 
act  of  1812,  nor  any  succeeding  act,. barred  a  claim  to  land  not 
surveyed  and  sold  by  the  United  States ;  and  Ship  and  Deer 
Islands  remaining  unsold,  .the  claim  before  us  stands  unaf- 
fected by  the  legislation  of  Congress.  That  such  was  the  ob- 
vious understanding  of  Congress  when  tlie  act  of  1824  was 
passed,  under  which  we  are  exercising  jurisdiction,  appears  by 
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the  eleventh  section  of  that  act  It  protects  purchasers  under 
this  United  States,  but  not  the  government  itself^  as  to  any 
lands  not  surveyed  and  sold. 

But  aside  from  this  consideration,  for  the  reasons  previously 
stated,  we  adjudge  the  claim  to  be  invalid,  and  order  the  peti- 
tion to  be  dismissed. 

Order. 
This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  Mississippi,  and  was  argued  by  counsel...  On 
consideration  whereof,  it  is  now  here  ordered^  adjudged,  and 
decreed  by  this  court,  that  the  decree  of  the  said  District  Court 
in  this  cause  be,  and  the  same  is  hereby,  reversed  and  annulled, 
and  that  this  cause  be,  and  the  same  is  hereby,  remanded  to 
the  said  District  Court,  with  directions  to  dismiss  the  petition 
of  the  claimants 


Isaac  Labman,  Plaintiff  in  shrob,  v.  James  Tisdale^s  Hsiis. 

Tbe  fifty-fourth  rnle  of  this  roart,reqntriiig  an  appcartnco  to  bo  entered  ijn  or  beibvt 
the  second  day  of  the  term  next  sacceedinff  that  at  which  the  ca«e  is  docketed, 
does  not  indode  ma  adjoamed  term }  bat  applies  only  to  itgolar  1 


Mr.  Stanton,  of  counsel  for  the  defendants  in  error,  moved 
the  courts  on  the  28th  of  February,  1851,  to  dismiss  this  case, 
under  the  fifty-fourth  rule  of  the  court,  which  rule  is  repeated 
amongst  the  preliminary  matter  in  8  Howard,  and  is  as  fol- 
lows :  — 

"No.  54. 
"  Ordered,  that  where  an  appearance  is  not  entered  on  the 
record  for  either  the  plaintiff  or  defendant  on  or  before  the  sec- 
ond day  of  the  term  next  succeeding  that  at  whjch  thg  case  is 
docketed,  it  shall  be  dismissed  at  the  costs  of  the  plaintiff*' 

Whereupon  this  court,  not  being  now  here  sufficiently  ad- 
vised of  and  concerning  what  order  to  render  in  the  premises, 
took  time  to  consider. 

On  the  4th  of  March,  1851,  Mr.  Chief  Justice  TANEY  de- 
livered  the  opinion  of  the  court. 

The  fiftv-iourth  rule  applies  to  cases  docketed  at  the  regular 
term ;  and  not  to  an  adjourned  term.  For  it  may  happen  that 
an  adjourned  term  may  be  held  immediately  preceding  tbe 
regular  session. 
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This  case  was  not  docketed  until  after  the  close  of  the  regu- 
lar term  of  the  court,  and  is,  therefore,  not  within  the  rule* 

Order. 
Un  consideration  of  the  motion  made  in  this  case  by  Mr. 
Stanton,  on  a  prior  day  of  the  present  term,  to  wit,  on  Friday 
the  28th  ultimo,  it  is  now  here  ordered  by  the  court,  that  said 
motion  be,  and  the  same  is  hereby,  overruled. 
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0.  JoBN  B.  Emerson. 

The  decision  of  this  conn  in  the  esse  of  Hogg  et  aL  v.  Emenon,  6  Howird,  4S7, 
reticwed  and  afirmcd. 

The  spccilication  of  Emcnion'f  patent  **  for  certain  iroproTementf  in  the  steam- 
engine  and  in  the  mode  of  propelling  therewith  either  vessels  on  the  water  or  car- 
riages on  the  land,**  conwiitutcd  a  part  of  the  patent,  and  roont  be  conjitnied  with  it. 
Anterior  to  1S36,  the  law  did  not  imperatively  require  that  the  speciliration  be 
made  a  part  of  the  patent,  bat  the  inventor  had  a  right  to  advise  the  CommLiNion- 
er  of  Fatcnri  to  make  the  speciKcation  a  part  of  the  patent,  and  it  was  peculiarly 
proper  that  he  should  compW  with  the  request. 

This  court  again  decides  that  the  patent  is  sufficiently  dear  and  certain,  and  does  not 
cover  more  ground  than  one  patent  may  cover.  Only  one  is  necessary  for  two 
khidred  and  auxiliary  inventions. 

The  drawin][;s  which  accompany  the  fpecification  may  be  referred  to  for  illustration. 
Within  what  time  drawings  ought  to  have  been  replaced,  after  the  destruction  of 
the  Patent-Office  by  fire,  so  as  lo  avoirl  the  imputAtion  of  negligence  or  of  a  de- 
sign to  mistlead  the  public,  was  a  question  which  was  properly  left  to  the  jury. 

The  principles  stated,  within  whose  operation  a  jury  can  properly  act  In  assessing 
damages  against  the  maker  of  a  patented  machine. 

This  case  was  brought  up  from  the  Circuit  Court  of  the 
United  States  for  the  ^uthern  Dis^trict  of  New  York. 

It  was  reported  in  6  Howard,  437,  and  at  the  conclusion  of 
the  report  of  that  case  is  the  following  note :  — 

**  NoTR.  —  After  the  delivery  of  this  opinion,  the  counsel  for 
the  plaintiffs  in  error  suggested  that  other  questions  were  made 
below,  which  they  desired  to  be  considered,  and  therefore  moved 
for  another  certiorari  to  bring  them  upi  This  was  allowed, 
and  judgment  suspended  till  the  next  term." 

Another  certiorari  was  issued,  which  brought  up  the  entire 
record.  The  case,  as  now  to  be  reported,  consists  of  three 
records,  in  parts.  Instead  of  republishing  ibose  parts  already 
reported,  they  will  only  be  referred  to ;  and  if  the  reader  is 
desirous  to  investigate  the  case  thoroughly,  he  must  read  this, 
report  in  conjunction  with  that  in  6  Howard. 
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On  the  8th  of  March,  1834,  John  B.  Emerson  obtained  a 
patent  for  a  new  and  useful  improvement  in  the  steam-engine, 
which  is  set  forth,  together  with  the  schedule,  in  6  Howard| 
437  et  seq. 

At  April  term,  1844,  he  brought  an  action  of  trespass  on  the 
case  against  Hogg  and  Detamater  for  an  infringement  of  hia 
patent  right  The  declaration  is  inserted  in  exUnso  in  6  How- 
ard. The  defendants  filed  the  general  issue  plea,  and  gave  the 
following  notices. 

**  Circuit  Court  of  the  United  States  of  America,  for  the  South- 
ern  District  of  New  York,  in  the  Second  Circuit 

^  Peter  Hooo  &  Cornelius  Delau ater  v.  John  B.  Bmerson. 

^  Sir,— You  will  please  to  take  notice  that,  on  the  trial  of  the 
above-entitled  cause,  without  waiving  the  right  to  require  the 
plaintiff  to  make  out  all  facts  essential  to  support  and  prove  his 
declaration  and  cause,  and  without  admitting  any  part  thereof, 
the  defendants  will,  under  the  plea  of  the  general  issue  afore- 
said, give  in  evidence,  prove,  and  insist  upon  t^ie  following 
special  matter,  of  which  notice  is  hereby  given,  pursuant  to  the 
statute,  in  addition  to  such  other  defence  as  they  are  by  law 
entitled  to  make. 

*<  I.  That  the  patent  g^nted  to  John  B.  Emerson,  bearing 
date  the  8th  day  of  March,  1834,  under  which  the  said  plain- 
tiff claims,  is  void  for  the  following,  among  other  reasons :  «- 

^  1.  Because,  although  it  is,  in  and  by  the  schedule  annexed 
to  the  said  patent,  recited  that  the  said  John  B.  Emerson 
had  alleged  that  he  had  invented  a  new  and  useful  improve* 
ment  in  the  steam-engine,  and  in  the  mode  of  propelling 
therewith  either  vesseb  on  the  water  or  carriages  on  the  land ; 
and  it  is  claimed  that,  in  and  by  the  said  patent,  the  exclusive 
right  and  liberty  of  making,  using,  and  vending  to  others  to  be 
u^ied,  the  said  improvement,  was  granted  to  the  said  Jolin  B., 
Emerson,  his  heirs,  executors,  administrators^^  or  assigns,  for 
the  term  of  fourteen  years  from  and  after  the  date  of  the  said 

f latent;  yet  the  said  patentee  did  not  (according  to  law)  de- 
iver,  with  his  application  for  the  said  patent,  or  at  any  other 
time,  to  any  of  the  officers  who  were  to  consider  his  applica- 
tion, a  written  description  of  his  said  improvement  or  inven- 
tion,  and  of  the  manner  of  using  the  same,  in  such  full,  clear, 
and  exact  terms,  as  to  distinguish  the  sarhe  from  all  other 
things  before  known,  and  to  enable  any  person  »killed  in  me- 
chanic4)  to  make  and  use  the  said  invention;  and  that  the  im- 
provements claimed  by  the  said  John  B.  Emerson  are  not  in 
the  said  patent,  or  in  the  schedule  thereto  annexed,  described  in 
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cmch  full,  clear,  and  exact  tenns  as  to  distinguish  the  same  from 
all  other  things  before  known,  or  to  enable  any  person  skilled 
in  mechanics  to  make  or  use  the  said  improvements ;  and  that 
the  said  John  B.  Emerson  did  not  deliver,  with  his  said  appli- 
cation for  the  said  patent,  or  at  any  other  time,  to  anv  of  the 
officers  who  were  to  consider  his  application,  a  full  explanation 
of  his  said  improvements,  and  the  several  modes  in  which  he 
had  contemplated  the  application  of  the  principle  by  which 
tiiey  could  be  distinguished  from  other  inventions,  and  he  did 
not  accompany  his  application  with  drawings  and  written  ref- 
erence, as  required  by  law. 

^'  2^  Because  the  said  patent  is  granted  for  an  improvement 
in  the  steam-engine ;  and  in  the  schedule  annexed  to  the  said 
patent  the  said  John  B.  Emerson  has  claimed  as  his  invention 
different/  and  distinct  improvements,  to  wit,  in  the  steam-engine 
and  in  the  paddle-wheel,,  either  of  which  may  be  used  singly 
and  separately  for  the  purpose  indicated  in  sai^  schedule* 
And  although  the  said  John  B.  Emerson,  in  the  schedule  an- 
nexed to  the  said  patent,  does  not  claim  the  invention  of  spiral 
paddle-wheels,  but  claims  roerelv  the  invention  of  an  improve- 
ment in  spiral  paddle-wheels  already  essayed,  yet  he  has  not, 
in  the  said  schedule  annexed  to  the  8ai4  patent,  described  in 
what  his  said  improvement  in  the  said  spiral  paddle-wheels 
consists ;  so  that  any  person  skilled  in  m^hanics  can  know 
wherein  the  paddle-wheels  mentioned  in  the  said  schedule  dif- 
fer from  spiral  paddle-wheels  before  known  and  used;  and 
because  no  distinction  or  discrimination  is  made  between  the 
parts  and  portions  of  the  said  propelling-wheel  of  which  the 
said  John  B.  Emerson  may  be  the  inventor  or  discoverer;  the 
said  defendants  protesting  at  the  same  time  that  the  said  John 
B.  Emerson  has  not  been  the  inventor  or  discoverer  of  any 
part  or  portion  of  the  alleged  improvements. 

<<  3.  Because  the  thing  patented  as  set  forth  in  the  said  pat- 
ent is  different  from  the  things  claimed  as  the  invention  of  the 
patentee  in  the  schedule  annexed  to  the  patent  The  thing 
patented  is  a  new  and  useful  implrovement  in  the  steam- 
engine  ;  but  in  the  schedule^  annexed  to  the  said  patent,  the 
thing  claimed  by  the  said  patentee  as  his  inventions  is  not 
only  the  alleged  improvement  in  the  steam-engine,  but  also 
the  spiral  propelling-wheel,  and  the  application  of  the  revolv- 
ing vertical  shaft  to  the  turning  of  a  capstan  on  the  deck  of  a 
vessel,  while  the  specification  mdicates  only  an  improvement 
in  the  spiral  paddle-wheel,  without  describing  the  same  in  such 
full,  clear,  and  exact  terms  as  to  distinguish  the  same  from  all 
other  things  before  known,  or  to  enable  any  person  skilled  in 
mechanics  to  make  or  use  the  said  improvement 
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^  4.  Because  the  drawings  of  his  alleged  invention,  as  de- 
posited  in  the  Pa.tent-Office,  do  not  agree  with  each  other,  nor 
with  the  specification  to  his  letters  patent  annexed,  and  render 
it  altogether  doabtfol  and  uncertain  what  his  alleged  inventaon 
truly  and  really  was.  • 

^  II.  Aqd  the  said  defendants  will  further  rive  in  evidence, 
and  prove  on  the  trial  of  the  issue  aforesaid,  &at  the  machine 
for  propelling  boats  alleged  to  have  been  made  by  them,  in 
violation  of  the  riffht  of  the  plaintiff  in  this  case,  was  made, 
if  made  at  all,  under  certain  letters  patent  heretofore  granted 
by  the  United  States  to  one  John  Ericsson,  to  wit,  on  the  Ist 
day  of  February,  in  the  year  1838. 

^  IIL  And  the  said  defendants  will  further  give  in  evidence, 
and  pove  on  the  trial  of  the  issue  aforesaid,  that  there  was  at 
no  time  on  file,  or  deposited  in  the  Patent-Office,  whilst  they 
were  engaged  in  roakinff  machines  under  the  said  John  Erics- 
son's patent,  any  specincations  or  drawings  deposited  by  the 
said  John  B.  Emerson,  from  which  any  person  skilled  in  me- 
chanics could  construct  a  machine  'similar  to  the  machines 
they  have  constructed  under  the  patent  of  the  said  John 
Ericsson. 

**  IV.  And  the  said  defendants  will  further  give  in  evidence, 
and  prove  on  the  trial  of  the  issue  aftmsaid,  that  the  specifica^ 
tion  to  the  letters  patent  of  the  said  Jolm  B.  Emerson  annexed 
contained  no  description  of  the  inventions  and  improvements 
now  alleged  and  pretended  to  be  covered  by  his  said  letters 
patent,  and  claimed  to  be  included  th^ein. 

^  V.  And  the  said  defendants  will  further  give  in  evidence, 
and  prove  on  the  trial  of  the  issue  aforesaid,  that  the  said  John 
B.  Emerson  was  not  the  original  inventor  or  discoverer  of  any 
part  or  parts  of  the  propelling-wheel  described  in  his  said  let- 
ters patent,  or  of  any  improvement  in  any  part  or  parts  of  the 
said  machine. 

^  VL  And  the  said  defendants  will  further  give  in  evidence, 
on  the  trial  of  the  issue  aforesaid,  a  printed  description  of  a 
certain  propelling-wheel,  invented  by  Archibald  Robinson,  of 
London,  which  said  description  was  published  in  one  or  more 
public  works,  and  particularly  in  the  seventh  volume  of  the 
London  Journal  oiF  Arts  and  Sciences,  edited  by  W.  Newton, 
and  published  in  London  in  the  year  1831,  and  extensivelv 
known  to  mechanics  and  engineers  in  the  United  States;  find- 
ing to  prove  that  the  plaintiff  was  not  the  original  aqd  first'in- 
ventor  or  discoverer  of  the  thing  patented,  or  of  a  substantial 
and  material  part  thereof  claimed  as  new,  but  that  it  had  been 
described  as  aforesaid,  in  public  works,  before  the  supposed  dis- 
covery thereof  by  the  plaintiff. 
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^  VII.  And  the  said  defendants  will  further  give  in  evidencei 
on  the  trial  of  the  issue  aforesaid,  the  printed  description  of 
certain  improvements  in  machinery  for  propelling  steam-ves- 
sels,  invented  by  Jacob  Perkins,  of  London,  as  early  as  the 
year  1829,  which  said  description  was  published  in  a  public 
work,  printed  in  London,  in  the  year  183f ,  to  wit,  in  the  sev- 
enth volume  of  the  London  Journal  of  Arts  and  Sciences, 
edited  by  W.  Newton,  a  well-known  scientific  journal,  pub- 
lished in  London  in  the  year  aforesaid.  And  the  said  de^nd- 
ants  will  further  give  in  evidence  a  plate,  number  nine  in  the 
said  volume,  containing  an  engraved  delineation  of  the  said 
invention ;  all  tending  to  prove  that  the  plaintiff  was  not  the 
original  and  true  inventor  or  discoverer  of  the  thing  patented, 
or  of  a  substantial  and  material  part  ^thereof  daimea  as  new, 
but  that  it  had  been  described  as  aforesaid,  in  a  pnl>lic  work, 
before  the  supposed  discovery  thereof  by  the  plaintiff 

**  VIII.  And  the  said  defendants  will  further  give  in  evi- 
dence, on  the  trial  of  the  issue  aforesaid,  a  printed  description 
of  a  certain  mode  of  propelling  boats  in  the  water  by  the  appli- 
cation of  sculling-wheels,  or  screw  propellin^-wheeU,  invented 
by  Benjamin  M.  Smith,  which  said  description  was  published 
in  the  year  1830,  in  the  sixth  volume  of  the  new  series-  of  the 
Franklin  Institute,  a  scientific  journal  published  in  the  city  of 
Philadelpiiia,  in  the  State  of  Pennsylvania,  tending  to  prove 
that  the  plaintiff  was  not  the  original  and  true  inventor  or  dis- 
coverer of  the  thing  patented,  or  of  a  substantial  and  material 
part  thereof  claimed  as  new,  but  that  it  had  been  described  as 
aforesaid  in  a  public  work  before  the  supposed  discovery  there- 
of by  the  plaintiff 

^  IX.  Ajid  the  said  defendants  will  further  give  in  evidence, 
i^id  prove  on  the  trial  of  the  issue  aforesaid,  that  the  said  ma- 
chine, alleged  in  the  plaintiff 's  writ  in  this  cause  to  have  been 
made  by  the  said  defendants,  does  not  in  any  of  its  parts 
resemble  the  machine  described  in  the  schedule  annexed  to 
the  letters  patent  granted  to  the  said  plaintiff 

'^  X.  And  t^e  said  defendants  will  further  give  in  eviuence, 
and  prove  on  the  trial  of  the  i^sue  aforesaid,  that  the  said  John 
B.  Emerson,  if  he  was  really  the  inventor  of  the  improvements 
now  alleged,  pretended,  and  claimed  by  him,  voluntarily  aban- 
doned the  same  to  the  public. 

^  XL  And  the  said  defendants  will  further  give  in  evidence, 
and  prove  on  the  trial  of  the  issue  aforesaid,  that  they  have 
never  made,  used,  or  sold  the  machine  patented  by  the  said 
John  B.  Emerson,  or  any  part  thereof,  nor  any  imitation  of  the 
said  machine,  nor  of  any  part  thereof. 

*^  XII.  And  the  said  defendants  will  further  give  in  evidex^ce. 
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and  prove  on  the  trial  of  the  issue  aforesaidi  that  the  descrip- 
tion and  specification  filed  by  the  said  plaintiff  do  not  contain 
the  whole  truth  relative  to  this  invention  or  discovery. 
"  Dated  New  York,  October  26th,  1844.  » 

**  Yours,  &C.,  P;  A.  Hanpord, 

AUameyfor  Defendants. 
"  To  Peter  Clark,  Esq.,  AUomey  for  Plaintiff^ 

^  Circuit  Court  of  the  United  States  of  America  for  the  South- 
em  District  of  New  York,  in  the  Second  Circuit 

«  Peter  Hooo  &  Cornelius  Delamater  v.  John  B.  EmCrson. 

^  Sir, —  You  will  please  to  take  notice  that,  on  the  trial  of 
the  above-entitled  cause,  the  defendants,  in  addition  to  the 
various  matters  set  forth  in  the  notice  heretofore  given  in  this 
cause,  under  date  of  the  26th  of  October,  1844,  will,  under 
the  plea  of  the  general  issue,  prove  and  insist  upon  the  follow- 
Ing  special  matter,  of  which  notice  is  hereby  given  pursuant  to 
statute. 

"  The  said  defendants  will  give  in  evidence,  on  the  trial  of 
the  issue  aforesaid,  the  letters  patent  granted  to  John  Ericsson 
by  the  English  government  in  1836,  and  the  letters  patent 
granted  him  by  the  government  of  the  United  States  in  the 
years  1838  and  1840. 

"  The  said  defendants  will  also  give  in  evidence  copies  of  let- 
ters patent  granted  by  the  United  States  government  to  Josiah 
Copley,  for  a  spiral  propeller,  under  date  of  May  22, 1830 ;  and 
to  John  L.  Sullivan,  under  date  of  March  24, 1817,  for  a  sub- 
marine propeller ;  and  to  Edward  P.  Fitzpatrick,  under  date  of 
November  23, 1835,  for  a  screw  for  propelling  boats;  and  to 
James  Widdifield,  under  date  of  October  11, 1815,  for  propel- 
ling boats  by  screw  wheel ;  and  to  John  L.  Smith,  under  date 
of  September  18, 1835,  for  propelling  boats  by  screw  wheel ; 
and  to  Henry  W.  Wheatley,  under  date  of  December  30, 1818, 
for  propelling  boats  by  screw  power ;  and  to  Jesse  Ong,  on  the 
22d  of  May,  1837,  for  propelling  paddle-wheels. 

"  The  said  defendants  will  also  give  in  evidence  the  digest 
of  patents  issued  by  the  United  States,  published  under  the 
superintendence  of  the  Commissioner  of  Patents  in  1840^  and 
more  particularly  pages  219,  220,  221,  222,  223,  224,  225,  of 
the  same. 

**  The  said  defendants  will  also  give  in  evidence  a  descrip- 
tion of  certain  improvements  in  propelling  vessels,  communi- 
cated by  Charles  Cummerow  of   London,  and  published  in 
"Newton's  London  Journal,  second  series,  eighth  volume,  page 
44 ;  which  volume  the  said  defendants  will  give  in  evidence. 
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^  The  said  defendants  will  also  give  in  evidence  a  description 
of  certain  improvements  in  the  constraction  and  adaptation  of  a 
revolving  spiral  paddle,  for  propelling  boats  and  other  vessels, 
patented  by  the  British  government  to  Bennet  Woodcroft  of 
Manchester,  in  the  county  palatine  of  Lancaster,  printed  and 
published  in  Newton's  Journal,  third  series,  first  volume,  page 
349 ;  which  volume  the  said  defendants  will  give  in  evidence. 

*'  The  said  defendants  will  also  give  in  evidence  the  seventh 
volume  of  the  Repertory  of  Patent  Inventions,  for  1837,  pub- 
lished in  London,  and  the  copy,  printed  at  page  172  of  the 
same,  of  certain  letters  patent  granted  to  F.  r.  Smith  for  an 
improved  propeller. 

^  The  said  defendants  will  also  give  in  evidence  certain 
letters  patent,  issued  bv  the  government  of  the  United  States 
to  Francis  P.  Smith,  tor  an  improved  propeller,  bearing  date 
the  12th  day  of  November,  1841. 

^  The  said  defendants  will  also  give  in  evidence,  that  the 
alleged  invention  of  the  said  plaintiff,  or  so  much  thereof  as  the 
said  plaintiff  may  allege  or  claim^that  the  said  defendants  have 
infringed,  was  invented,  known,  and  used  befor^  the  same  was 

5>atented  or  invented  by  the  said  plaintiff.  And  the  said  de- 
endants  will  prove  the  said  prior  use  and  knowledge  of  the 
said  alleged  improvement  or  invention,  and  where  the  same 
had  been  used  by  Dr.  Thomas  P.  Jones,  who  resides  in  the  city 
of  Washington,  in  the  District  of  Columbia. 

^  The  said  defendants  will  also  give  in  evidence  the  sixth 
volume  of  the  Journal  of  the  Franklin  Institute,  new  series, 
page  149,  where  is  contained  an  account  of  the  spiral  propeller 
above  referred  to,  patented  to  Josiah  Copley,  ana  the  fifth  vol- 
ume of  the  same,  new  series,  page  136,  where  is  contained  a 
notice  of  the  propeller  patented  to  Benjamin  P.  Smith. 

''  The  said  defendants  will  also  give  in  evidence  certain  letters 
patent  fi;ranted  to  John  S.  Trott  of  Boston,  by  the  government 
of  the  IFnited  States,  under  date  of  June  2d,  1818,.  for  propel- 
ling wheels  for  boats  by  animal  power. 
"  Dated  New  York,  October  27th,  1845. 

**  Yours,  &C.,  F.  A.  Hanford, 

Attorney. for  Defendants. 
**  To  Peter  Clark,  Esq.,  Attorney  for  Plaintiff. " 

In  May  1847,  the  cause  came  on  for  trial.  Both  plaintiff 
and  defendant  examined  many  witnesses;  the  substance  of 
the  testimony  on  the  part  of  the  defendants  is  stated  in  the 
argumentative  opening  of  their  counsel  in  this  court,  which  is 
copied  in  order  to  show  their  view  of  the  evidence.  After  it 
was  closed,  the  counsel  for  the  defendants  made  the  following 
prayers  to  the  court  to  instruct  the  jury. 
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^  1.  That  the  daim  of  the  plaintiff,  as  set  forth  in  his  specifi- 
cation  annexed  to  his  letters  patent,  embraces  the  entire  spiral 
paddle-wh^el.  The  claim  is  tiierefore  too  broad  npon  tiie  face 
of  it,  and  the  letters  patent  are  void  npon  this  gronnd,  and  the 
defendants  are  entitied  to  a  verdict 

^  2.  That  if  the  court  should  depart  from  the  language  of  the 
patentee,  in  which  he  has  made  his  claim,  for  the  purpose  of 
^ving  to  that  daim  a  limitation  which  may  not  be  too  broad, 
it  could  not  dearly,  or  with  any.  reasonable  certainty,  or  with- 
out resorting  to  conjecture,  be  detennined  by  the  court  what 
the  daim  was ;  and  the  patent  is  therefore  vend  for  ambiguity, 
and  the  defendants  are  entitied  to  a  verdict 

*^  3.  That  the  patent  is  void  upon  its  face  for  this,  that,  pur- 
porting to  be  a  patent  (pr  an  improvement,  and  spedfying  that 
the  invention  is  of  an  improved  spiral  paddle-wheel,  differing 
essentiall}r  from  anv  which  have  been  heretofore  essayed,  with- 
out pointing  out  m  what  the  difference  consists,  or  in  any 
manner  whatever  indicating  the  improvement  by  distinguish- 
ing it  from  the  previously  essayed  spiral  wheels,  it  is  wanting 
in  an  essential  prerequisite  to  the  vuidity  of  letters  patent  for 
an  improvement 

^4.  That  the  patent  is  void  upon  its  face  for  this,  that  it 
embrac^  several  distinct  and  separate  inventions  as  improve- 
ments in  several  distinct  and  independent  machines,  susceptible 
of  independent  operation,  not  necessarily  connected  with  each 
other  in  produdng  the  result  aimed  at  in  the  invention,  and 
the  subject-matter  of  separate  and  independent  patents. 

'*  5.  That,  inasmuch  as  it  appears  conclusively  by  the  depo* 
sition  of  Arthur  L.  Mclntyre,  the  officer  in  tiie  Patent-Office  of 
the  United  States  who  has  the  care  and  custody  of  the  drawings 
therein  filed,  that  on  the  12th  day  of  February,  1844,  the  plain- 
tiff filed  a  drawing,  sworn  to  by  him  as  a  correct  delineation  of 
his  invention,  which  drawing  had  been  on  file  since  the  5th  day 
of  May,  1841,  when  it  was  there  deposited  by  the  plaintiff  un- 
attested ;  that  said  drawing  became  a  part  of  the  record  of  the 
plaintiff's  patent,  and  that  the  said  record  was  then  complete ; 
and  the  rights  and  privileges  of  the  plaintiff,  under  the  act  of 
Congress  of  March  3d,  1837,  were  exhausted  by  the  filing  of 
said  attested  drawing,  and  therefore  said  drawing  was  the  one 
which  (if  anv)  should  have  been  introduced  in  evidence  as  the 
recorded  dehneation  of  the  invention,  and  the  second  drawing 
subsequently  filed  and  introduced  in  evidence  should  be  disre- 
garded by  the  jury. 

**  6.  Though  inasmuch  as  it  appears  condusivelv  by  the 
sition  of  Arthur  L.  Mclntyre,  as  before  stated,  that  on 
\2tii  day  of  February,  1844,  the  plaintiff  filed  a  drawing, 
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■worn  to  by  himself  as  a  correct  delineation  of  his  invention, 
which  drawing  had  been  on  file  since  the  5th  day  of  May, 
1841,  when  it  was  there  deposited  by  the  plaintiff,  unattested, 
that  said  drawing  became  a  part  of  the  record  of  plaintiff's 
patent,  and  that  as  a^inst  these  defendants,  who,  by  legal  pre^ 
somption,  were  notified  of  the  nature  and  character  of  the  in^ 
ventipn  of  said  first  drawing,  he  is  now  estopped  from  assert- 
ing that  the  same  is  not  a  true  delineation  of  his  invention, 
eiuier  by  the  testimony  of  witnesses,  or  by  the  introduction  of 
a  second  and  different  drawing. 

*<  7.  That  the  rule  of  law  which  declares  the  drawings  for 
patentee  to  be  part  of  his  patent,  and  that  they  may  be  referred 
to  for  the  purpose  of  helping  out  the  specification,  should  be 
limited  to  those  cases  in  which  the  drawings  are  either  annexed 
to  or  referred  to  in  the  specification ;  and  that  even  in  such  case 
the  drawings  cannot  be  resorted  to  for  the  purpose  of  adding 
to,  or  in  any  manner  enlarging,  the  claim  as  set  forth  in  the 
specification. 

*<  8.  That,  if  the  second  drawing  which  has  been  exhibited  in 
evidence  is  to  be  regarded  as  a  part  of  the  plaintiff's  patent, 
and  to  be  referred  to  to  help  out  the  spedfication,  there  must 
be  a  conformity  between  them.  If  they  are  substantially  at 
variance,  and  incongruous,  and  inconsistent  with  each  other, 
it  is  a  fatal  defect  in  the  patent,  which  alone  is  sufficient  to  pre- 
vent the  recovery  of  the  plaintiff. 

^  9.  That  if,  from  the  testimony,  the  jury  believe  that  the 
placing  of  the  paddles  obliquely  upon  the  rim  of  the  wheel, 
sworn  to  by  John  S.  Trott  as  having  been  done  by  him  in 
1818,  was  substantially  the  same  in  principle  as  placing  them 
spirally  upon  said  rim,  the  defendants  are  entitled  to  a  verdict 

**10.  That  the  plaintiff  must  satisfy  the  jury,  (to  sustain  the 
only  judicial  construction  of  which  the  patent  admits,)  that  he 
is  the  first  and  original  inventor  of  the  spiral  form  oi  the  pro- 
pelling  float;  and  if  from  the  evidence  in  relation  to  the  patent 
and  wheel  of  Benjamin  M*  Smith,  in  1829, —  of  Ebenezer  Beard, 
in  and  of  the  spiral  float  used  by  John  Stevens,  ha  1805,  — 
they  believe  that  this  spiral  form  was  not  new  in  the  plaintiff, 
but  was  known  and  used  before  hb  patent,  that  upon  this 
ground  the  defendants  are  entitled  to  a  verdict 

"  11.  That  if  the  jury  believe,  (irom  the  specification,  of  the 
plaintiff  and  the  testimony,  that  he  designed  to  express  his 
improvement  to  consist  iathe  trough  form  given  to  the  propel- 
ling plates  by  bending  them  along  the  centre,  so  that  the  aides 
of  the  plates  shall  be  at  right  angles,  or  nearly  so,  to  each  other, 
and  that  this  trough  form,  thus  produced  previous  to  giving  the 
plate  the  spiral  curve  kMng^tudinally,  is  to  be  considered  as  of 
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the  essence  of  plaintiff's  invention,  tiien  the  defendants  have 
not  infringed  upon  his  rights,  and  are  entitied  to  a  verdict 

^  12.  That  if  the  jury  believe,  from  the  specification  and  the  ^ 
testimony,  that  neither  a  cylindrical  band  nor  the  twisted  ^ 
spokes  were  described  by  the  plaintiff  as  constituting  a  part 
of  the  paddle-wheel  by  him  patented,  the  same  cannot  be 
added  as  a  component  part  of  his  invention  by  their  inser- 
tion in  a  drawing  filed  ten  years  after  the  issuing  of  his  letters 
patent 

^13.  That  from  the  silence  in  the  specification,  both  as  to 
the  hoop  or  cylindrical  band  and  twisted  spoke,  notwithstand- 
ing their  delineation  in  the  drawing,  the  jury  roust  infer  one  of 
two  things ;  either  that  the  plaintiff  did  not  invent,  and  there- 
fore did  not  describe  them,  or  that  they  were  (as  his  witness 
Allaire  in  substance  testified)  not  the  subject-matter  of  inven- 
tion at  the  time  at  all,  being  old  and  well-known  parts  of  the 
machine  described. 

<^  14.  That  unless  the  jury  believe  from  the  testimony  that  the 
plaintiff,  before  the  issuing  of  his  letters  patent,  actually  re- 
duced his  alleged  invention  to  practice,  the  patent  is  void,  and 
the  defendants  are  entitied  to  a  verdict 

"  15.  That  if,  from  the  testimony,  the  jury  believe  that  Cap- 
tain Ericsson  actually  reduced  the  propelling  wheel  to  practices, 
such  as  were  constructed  by  the  defendants,  before  the  same 
were  reduced  to  practice  by  the  plaintiff,  the  defendants  are 
entitled  to  a  verdict 

<<  16.  That  the  exclusive  rights  of  a  patentee  are  to  make  as 
well  as  to  use,  and  vend  to  others  to  be  used,  and  that  the  rule 
of  damages,  as  against  the  manufacturer  who  has  invaded  the 
exclusive  right  to  make  it,  are  the  profits  which  he  has  derived, 
or  which  the  plaintiff  might  have  derived  from  such  making, 
because  it  is  the  sum  which  by  his  invasion  he  has  prevents 
the  patentee  from  obtaining. 

<<  17.  That  if  from  the  evidence  the  jury  are  satisfied  that  no 
propelling-wheels  were  made  by  the  defendants'  between  the 
27th  of  March,  1844,  the  date  of  the  alleged  completion  of  the 
record  of  the  plaintiff's  patent,  under  the  act  of  March  3d, 
1837,  and  the  commencement  of  this  suit  in  April  following, 
upon  this  ground  the  defendants  are  entitied  to  a  verdict 

^*  18.  That  the  invention  of  the  plaintiff,  as  described  in  his 
specification,  as  illustrated  by  his  drawing,  cannot  be  regarded 
as  a  combination  of  the  several  parts  of  the  wheel ;  ab  a  com- 
bination the  invention  is  not  brought  out  in  the  specification  or 
drawings,  and  such  a  view  of  the  case  is  entirely  inadmissible.'' 

But  the  court  refused  to  instruct  the  jury  according  to  the 
prayers  of  the  defendants,  and  charged  them  as  follows. 
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J  That  part  of  the  charge  which  was  brought  up  by  the  rec- 
in  6  Howard  is  there  printed;  but  the  ^certiorari  having 
brought  up  the  residue,  it  is  now  printed  entire.) 

"  The  court,  in  charging  the  jury,  submitted  to  them,  as  a 
question  of  fact,  whether  the  drawings  made  by  Dr.  Jones,  in 
1844,  of  the  paddle-wheel  of  the  plaintiff,  were  substantially  in 
conformity  with  the  drawing  .filed  and  model  deposited  in  the 
Patent-Office  in  1834;  that  if  this  fact  was  found  in  the  affirm- 
ative, it  was  not  seriously  disputed  but  that  the  wheel  of 
Ericsson  was  similar  to  one  constructed  from  the  specification 
and  drawing  of  the  plaintiff  when  taken  together. 

•*  The  court  further  chared,  that  if  the  jury  found  the  above 
question  in  the  negative,  then  it  would  becbme  necessary  for 
them  to  inquire  whether  the  specification,  without  the  aid  of  the 
drawing,  was  sufficient  to  enable  a  mechanic  of  ordinary  skill 
to  construct  the  plaintiff's  wheel ;  such  a  one  as  could  be  con- 
structed with  the  aid  of  it 

<^  The  court  further  charged,  that  the  claim  of  the  plaintiff  was 
for  an  improvement  upon  the  spiral  paddle-wheel  or  propeller; 
that,  by  a  new  arrangement  of  the  parts  of  the  wheel,  he  had 
been  enabled  to  effect  a  new  and  improved  application  and  use 
of  th|B  same  in  the  propulsion  of  vessels ;  that  the  ground  upon 
which  the  claim  is  founded  was  this :  it  is  the  getting  rid  of 
nearly  all  the  resisting  surface  of  the  wheels  of  Stevens,  Smith| 
and  others,  by  placing  the  spiral  paddles  or  propelling  surfaces 
on  the  ends  of  arms,  instead  of  carrying  the  paddles  tiliemselves 
in  a  continued  surface  to  the  hub  or  shaft  It  is  claimed  that 
a  ffreat  portion  of  the  old  blade  not  only  did  not  aid  in  the  pro* 
pmsion,  but  actually  impaired  its  efficiency,  and  also  that  the 
improved  wheel  is  made  stronger. 

^  It  was  made  a  question,  on  the  fortner  trial,  whether  the 
plaintiff  did  not  claim,  or  intend  to  claim,  the  entire  wheel; 
but  we  understand  it  to  be  for  an  improvement  upon  the  spiral 
paddle-wheel,  claimed  to  be  new  and  useful  in  the  arrangement 
of  its  parts,  and  more  effective  by  fixing  t^e  spiral  paddles  upon 
the  extremity  of  the  arms  at  a  distance  from  the  shaft 

"  The  court  further,  in  charging  the  jury,  submitted  to  them 
the  question,  whether  the  plaintiff  was  the  firet  and  original  in- 
ventor of  the  improvement,  leferring  them  to  the  evidence  upon 
this  branch  of  thd  case. 

**  The  court  further  instructed  the  jury,  that  the  description  of 
the  invention  was  sufficient,  and  that  the  objection  that  the 
patent  embraced  several  distinct  discoveries  was  untenable. 

**  That  the  filing  of  imperfect  drawings  of  his  wheel  in  1841 
did  not  preclude  the  plaintiff  from  filing  a  corrected  one  in 
1844,  and  that  the  drawing  could  be  referred  to  in  aid  of  the 
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specification,  though  not  annexed  to  the  patent,  or  referred  to 
in  the  specification ;  if  it  was  filed  with  the  application  in  the 
Patent*  Office  at  the  time  of  the  taking  out  ot  the  patent,  it  is 
tfien  a  part  of  the  record. 

^  That  if  the  drawing  and  specification  were  so  contradictory 
that  a  mechanic  of  ordinary  skill  could  not  construct  the  wheel, 
the  patent  was  void.  But  if  the  latter  was  ambiguous,  obscure, 
or  doubtful,  the  drawing  might  be  referred  to  to  remove  the 
difficulty. 

^  That  the  omission  or  neglect  of  the  patentee  to  bring  bis 
improvement  into  public  use  did  not  forfeit  hb  right  to  the  in- 
vention, and  that  the  fact  of  Ericsson's  propeller  having  been 
brought  into  public  use  first  did  not  ffive  his  patent  priority,  if 
the  plaintiff  was  the  first  and  original  inventor. 

^  We  ,do  not  understand  that  the  original  inventor  and 
patentee,  in  order  to  enable  him  to  maintain  an  action  for  an 
infringement,  must  prove  that  he  put  his  patent  in  use  by  actu- 
ally building  a  boat,  and  running  her  with  a  propeller;  it  is 
sufficient,  if  he  shows  by  his  experiments,  mode],  and  descrip- 
tions, that  his  improvemeifit  is  useful 

"  On  the  question  of  damages,  the  court  instructed  the  jury, 
that  the  settled  rule  was  to  give  the  actual  damages  that  the 
plaintiff  had  sustained.  And  it  was  apprehended,  as  applied 
to  the  case  before  them,  that  that  would  be  the  sum  the  patentee 
was  entitled  to  for  the  right  to  make  his  propeller  to  be  used  in 
the  several  vessels  built  by  the  defendants,  and  in  which  Erics- 
son's propeller  had  been  placed  by  them. 

^^  That  the  dainages  were  not  necessarily  confined  to  the 
making  of  the  wheels  between  March,  1844,  when  the  drawings 
were  restored  to  the  Patent-Office,  and  the  bringing  of  the'suit. 
Such  a  limitation  assumes  that  there  can  be  no  infrincement  of 
the  patent  after  the  destruction  ot  the  records  in  1836,  until 
they  are  restored  to  the  Patent-Office,  and  that  during  the 
intermediate  time  the  rights  of  the  patentee  might  be  violated 
with  impunity.     We  do  hot  assent,  to  this  vieV. 

"  In  the  first  place,  the  act  of  Congress  providing  for  the  res-  - 
toration  was  not  passed  un^l  the  3d  of  Af arch,  1837 ;  and  in 
the  second  place,  in  addition  to  this,  a  considerable  ^riod  of 
time  must  necessarily  elapse  before  the  act  would  be  generally 
known ;  and  then  a  still  further  pesiod  before,  copies  of  the 
drawings  and  models  could  be  procured.  Patentees  were 
not  responsible  for  the  fire,  nor  did  it  work  a  forfeiture  of  their 
rights. 

<'  The  ground  for  the  restriction  claimed  is,  that  the  commu- 
nity have  no  means  of  ascertaining,  but  by  a  resort  to  the  rec- 
ords of  the  Patent-Office,  whether  the  construction  of  a  par- 
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tienlar  machine  or  instrament  would  be  a  violation  of  the  rights 
of  others;  and  th^  infringement  might  be  innocently  committed. 

<<  Bat,  if  the  embarrassment  happened  without  the  fault  of  the 
patentee,  he  is  not  responsible  ior  it ;  nor  is  the  reason  appli- 
cable to  the  case  of  a  patent  that  has  been  published,  and  the 
invention  known  to  the  public.  The  specification  in  this  case 
had  been  published.  It  is  true,  if  it  aid  not  sufficiently  de- 
scribe the  improvement  without  the  aid  of  the  drawing,  this 
fact  would  not  help  the  plaintiff. 

^  K  there  were  unreasonable  delav  and  neglect  in  restoring  the 
records,  and  in  the  mean  time  a  defendant  had  innocently  made 
the  patented  article,  a  fair  ground  would  be  laid  for  a  mitigation 
of  the  rule  of  damages,  if  not  for  withholding  them  altogether ; 
and  the  court  left  the  question  of  fact,  as  to  reasonable  dili- 
gence of  the.  patentee  or  not,  in  this  respect,  and  also  all  ques- 
^ons  of  fact  involved  in  the  points  of  the  case  for  the  defend- 
ants, to  the  jury." 

The  counsel  for  the  defendants,  having  taken  an  exception 
to  all  that  part  of  the  charge  which  was  inconsistent  with  their 
prayers,  brought  the  case  up  to  this  court 

It  was  argued  by  Mr.  John  O.  Sargent^  from  a  brief  filed  by 
himself  and  Mr.  Johnson^  for  the  plajntiffs  in  error,  and  by  Mr. 
Oilleiy  for  the  defendant  in  error. 

The  counsel  for  the  plaintifis  in  error  stated  the  case  as  fol- 
lows. 

On  the  8th  of  March,  1834,  John  B.  Emerson  obtained  letters 
patent  of  the  United  States  for  certain  improvements  in  the 
steam-engine.  In  December,  1836,  t)ie  copy  of  the  letters  in 
the  Patent-Office,  with  the  drawing  and  the  model,  was  de- 
stroyed by  fire.  In  1837,  Congress  passed  an  act,  calling  upon 
inventors,  whose  models  and  drawmgs  and  letters  had  been 
destroyed,  to  replace  them.  (5  Stat  at  T^Mgd^  191.)  In  1841, 
Emerson  recorded  his  letters  anew,  and  nied  an  unattested 
drawing.  In  1844,  February  12,  he  completed  his  record  by 
swearing  to  said  drawing,  and  filing  it  in  the  Patent-Office. 
In  March,  1844,  he  visited  Washington,  and,  on  consultation 
with  Dr.  Jones,  prepared  a  new  drawing,  and  swore  tq  it,  And 
filed  it  In  the  month  of  May,  he  commenced  a  suit  against 
Hogg  and  Delamater  for  making  the  Ericsson  propeller. 

In  the  year  1835,  the  instrument  known  as  the  Ericsson  pro- 
peller was  in  operation  in  London.  In  1838,;,  it  was  patented 
m  the  United  States.  From  1839  to  1844,  It  was  made  by 
manufacturers  in  New  York  and  elsewhere,  without  hindemnce 
or  molestation,  till  the  suit  was  comnienced  against  Hogg  and 
Delamater.    Thb  instrament  is  a  oylindrieal  band/  supporting, 
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a  series  of  spiral  planes,  and  sustained  on  the  shaft  by  two  or 
more  twisted  spokes.  The  spokes  and  the  band  constitute 
its  peculiar  and  patentable  features. 

John  B.  Emerson's  specification  contains  no  aUusion  io  a 
cylindrical  band  or  a  twisted  spoke.  His  drawing,  filed  in 
March,  1844,  adopts  and  adds  these  features.  The  only  evi- 
dence tending  to  show  that  they  were  contemplated  hyhim  at 
any  time  is  a  model  said  to  have  been  made  in  lo37,  two 
years  after  Ericsson's  propeller  was  in  operation  in  London. 
Thb  model  contains  three  hoops,  and  nine  or  more  spiral  arms. 
From  thb  model  of  1837,  and  information  of  the  patentee,  Di; 
Jones  made  the  drawing  of  1844. 

Hogg  and  Delamater  were  iron-founders  in  the  city  of  New 
York.  They  made  no  propellers  to  use,  and  used  none ;  they 
merely  manufactured  them  to  order.  They  had  no  interest 
whatever  in  the  patent  right  of  Captain  Ericsson.  No  evi- 
dence appears  in  the  case,  tending  to  show  any  such  interest 

It  is  not  pretended  that  J.  B.  Emerson  ever,  at  any  time,  re- 
duced his  wheel  to  practice,  until  the  year  1843,  when  he  made 
an  experiment  with  it  in  the  harbor  of  New  Orleans.  All  that 
we  know  of  it,  therefore,  prior  to  the  year  1837,  is  derived  firom 
the  drawing  made  from  the  model  of  18C37,  or  the  statement  of 
the  patentee  himself,  and  the  formal  oath  that  this  drawing 
was  a  correct  delineation  of  his  invention. 

The  attempt,  therefore,  to  incorporate  the  spiral  spoke,  and 
the  cylindrical  band  or  hoop,  into  Mr.  J.  B.  Emerson's  patent, 
rests  exclusively  upon  hb  own  allegation,  which  is  unsupported 
entirely  by  the  specification.  Emerson's  own  witnesses  admit 
that  there  is  no  mention  of  these  features  in  the  specification! 
and  Dr.  Jones,  Keller,  Birkbeck,  .Dunham,  Belknap,  Bartol, 
Cunningham,  Mapes,  Cox,  and  Kemp  swear  dbtinctly  that 
the  specification,  in  this  respect,  contradicts  the  drawing.  It  is 
not  denied  that  the  absence  of  these  would  destroy  every  point 
of  resemblance  between  Emerson's  wheel  and  Ericsson's  pro- 
peller. 

It  was  distinctly  proved  by  John  S.  Trott  and  Nathan  lUoe, 
that  the  entire  wheel  of  Ericsson,  except  the  spiral  twist  of  the 

Sropellinff  blade  and  the  spiral  twist  of  the  arm,  was  in  use  in 
818,  and  then  patented,  by  Trott  Evidence  was  also  offered 
tending  to  show  that  Trott's  wheel,  with  the  oblique  fioat| 
operated  on  the  same  principle  with  Ericsson's  wheel  with  jUie 
spiral  float 

It  was  distinctly  proved,  that  spiral  wheels,  with  arms,  em- 
ployed at  the  stern,  and  submerged,  were  successfully  in  use 
long  before  J.  B.  Emerson  obtained  a  patent 

The  trough  form  which  b  so  dbtinctly  dwelt  upon  in  Eme^ 
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son's  specifications,  and  which  in  fact  constitutes  the  only  fea- 
ture described  and  relied  upon,  does  not  exist  in  the  Ericsson 
propeller.  The  latter' instrument  employs  only  spiral  planes, 
which  had  been  in  use  half  a  century. 

In  1847,  a  verdict  was  rendered  in  the  cause  against  the  de- 
fendants below,  and  judmient  taken  thereon,  on  which  a  writ 
of  error  was  allowed  under  the  seventeenth  section  of  the*  pat- 
ent act,  restricted  to  certain  questions  made  at  the  trial,  and 
upon  certain  conditions ;  among  which  were  those  of  submit- 
ting the  case  on  written  arguments,  within  a  limited  time,  and 
of  paying  the  amount  of  the  judgment  into  court  The  cause 
was  argued  according  to  those  conditions,  and  the  court  gave 
an  opinion  in  the  case,  in  which  they  decided  substantially,  that 
the  plaintiffs  here  were  entitled  to  stand  before  this  court  like 
all  other  suitors,  and  that  the  writ,  if  granted,  must  be  on  the 
whole  case. 

Judgment  was  therefore  suspended,  on  plaintiffs'  suggestion 
of  a  diminution  of  the  record,  and  a  cerHorari  issued,  by  which 
the  case  is  now  brought  before  the  court 

PoifUs. 

L  The  defendant  in  error  has  no  patent  for  an  improved 
spiral  paddle-wheel. 

American  Authorities :  —  Phillips  on  Patents,  224,  and  cases ; 
Curtis,  127,  208;  Sullivan  v.  Redfield,  Paine,  C.  C.442;  Shaw 
V.  Cooper,  7  Pet  292,  316 ;  Evans  v.  phambers,  2  Wash.  C.  C. 
125 ;  Barrett  v.  Hall,  1  Mason,  476  ;*  Whittemore  t;.  Cutter,  1 
Gallis.  437 ;  Evans  v.  Eaton,  Peters,  C.  C.  340,  341 ;  Kneiss  t;. 
SchuylkUl  Bank,  4  Wash.  C.  C.  9 ;  Cutting  et  aL  v.  Myers,  4 
Wash.  C.  C.  220 ;  1  Stat  at  Large,  319,  §^  1,  3. 

English  Authorities:  —  Godson  on  Patents,  108,  113,  and' 
cases ;  Neilson  v.  Harford,  Webst  312  and  arg. ;  Rex  v.  Wheel- 
er, 2  Barn.  &  Aid.  350;  S.  C,  3  MerivJe,  629;  GJcgg^g 
Patent,  Webst  117;  Russell  v.  Cowley,  Webst  470;  Househill 
V.  Neilson,  Webst  679;  Webster  on  Patents,  p.  §5;  Hind- 
march,  41,  42,  509,  510,  511 ;  Godson,  170. 

II.  If  the  defendant's  patent  is  for  the  combination  of  instru- 
ments described  in  the  specification,  there  is  no  pretence  that 
the  combination  has  been  infringed ;  if  for  several  improved 
machines,  it  cannot  be  supported  in  law.  Evans  v.  Eaton,  3 
Wheat  454 ;  Barrett  t;«  Ibll,  1  Mason,  447 ;  Moody  v.  Fiske, 
2  Mason,  112 ;  Wycth  v.  Stone,  1  Storjr,  2?0. 

IIL  The  claim  of  the  specification  is  too  broad,  and  the 
patent  therefore  void ;  and  the  patent  does  not  distinguish  the 
improvement  from  other  inventions. 

English  Authorities:  —  McFarlane  v.  Price,  1  Starkie,199; 
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In  re  Nickels,  Hindmarch  on  Patents,  186 ;  Hill  v.  Thompscm, 
3  Merivale,  622;  S.  C^  8  Taunton,  325;  Williams  v.  Brodie, 
Davis's  Pat  Cases,  96,  97;  Manton  v.  Manton,  Davis's  Pat 
Cases,  349 ;  Minter  v.  Wells,  1  Webst  130. 

American  Aaihorities :  —  Dixon  v.  Moyer,  4  Wash.  C.  C. 
69;  Evans  v.  HetUck,  3  Wash.  C.  C  425;  Lowell  v.  Lewis, 

1  Mason,  C.  C.  189;  Ames  v.  Howard,  1  Sumner,  482;  Evans 
V.  Eaton,  3  Wheat  454;  Woodcock  v.  Parker,  1  Gallis.  438; 
Whittemore  v.  Cutter,  1  Gallis.  478;  Odiome  v.  Winkley, 

2  Oallis.  51;  Barrett  v.  HaU,  1  Mason,  447;  Sullivan  v.  Bed- 
field,  Paine,  C.  C.  441 ;  Evans  v.  Eaton,  7  Wheat  408;  Isaacs 
V.  Cooper,  4  Wash.  C.  C.  261 ;  Cross  r.  Huntly,  13  Wend. 
385;  Head  v.  Stevens,  19  Wend.  411;  Kneiss  v.  Schuylkill 
Bank,  4  Wash.  C  C.  9 ;  Morris  v.  Jenkins  et  aL,  3  McLean, 
250;  Peterson  v.  Woodier,  Ibid.  24a 

IV.  The  drawing,  filed  March  27, 1844,  was  not  legal  evi- 
dence of  the  defendant's  patented  invention,  because  there  was 
a  drawing  filed  by  the  patentee  on  the  12th  of  February  pre- 
vious, which  was,  by  the  second  section  of  the  act  of  1837,  with 
his  letters  patent,  the  only  legal  evidence  of  his  invention,  as 
patented,  that  could  be  ofier^  in  any  judicial  court  oC  the 
United  States. 

V.  The  patentee,  after  an  alleged  correction  of  his  letters 
patent  by  filing  the  second  drawing,  could  not  in  law  avail  him- 
self of  that  correction  to  cover  causes  of  action  that  had  pre- 
viously  accrued ;  and  in  the  absence  of  proof  of  any  subsequent 
infringements  the  plaintifis  here  were  entitled  to  a  verdict  i>e* 
low.  In  re  Nickels,  Turner  &  Phillips,  44;  S.  C,  1  Webst 
659;  Hindmarch  on  Patents  (Eng.  ed.),  216  et  seq.;  Wyeth 
V.  Stone,  1  Story,  290;  Woodworth  v.  HaU,  1  Wood.  &  Min. 
248,  389. 

VL  The  defendants  below,  having  sought  to  establish  by 
the  testimony  of  Jones,  Keller,  Birkbeck,  Dunham,  Belknap, 
Bartol,  Stillman,  Cunningham,  Mapes,  Cox,  and  Kemp,  the 
nonconformitv  of  Emerson's  specification  of  1834  to  the  draw- 
ing filed  ih  1844,  and  having  disputed,  at  every  step,  that  Erics- 
son's propeller,  or  any  thing  like  it,  could  be  made  by  taking 
the  two  together,  were  entitled  to  the  instructions  sought  by 
their  eighth  prayer ;  and  the  various  instructions  of  the  court 
on  the  'subject  of  the  drawing  amounted  distinctly  to  a  denial 
of  that  prayer. 

VII.  The  original  letters  patent  were  produced  in  evidence. 
There  was  no  cbawing  annexed,  referred  to  in  them,  or  accom- 
panying them.  No  case  has  gone  so  far  as  to  say  that  an^ 
other  drawing  shall  be  permitted  to  enlarge  or  add  to  the  sped* 
fieation.  Curtis  on  Patents,  123,  125,  173,  174,  and  cases 
there  cited ;  Brooks  v.  Bicknell,  3  ftlcLean,  250,  261. 
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VIII.  The  wheel  patented  by  John  S.  Trott,  in  1818,  having 
been  proved  to  be  identical  with  that  made  by  Ericsson,  with 
the  single  exception  of  the  spiral  curvature  to  the  arms  and  the 
paddles,.the  ninth  prayer  of  the  defendants  below  should  have 
been  allowed. 

IX.  The  court  erred  in  rejecting  a  portion  of  C.  M.  Keller's 
deposition. 

X.  The  court  erred  in  admitting  testimony  as  to  the  patent 
fee  paid  to  Captain  Ericsson,  as  a  measure  oi  damages  against 
the  manufacturers. 

XI.  The  court  erred  in  refusing  the  sixteenth  prayer,  on  the 
subject  of  damages ;  and  in  instructing  the  juiy,  as  matter  of 
law,  that  the  actual  damages  sustained  by  Mr.  Emerson,  by 
the  manufacture  of  the  Ericsson  propeller,  was  the  sum  the 
patentee  was  entitled  to  for  the  right  to  make  his  propeller  to 
be  used  in  the  several  vessels  built  by  the  defendants,  and  in 
which  the  Ericsson  propeller  had  beeri  placed  by  them.  The 
defendants  were  the  manufacturers,  built  no  vessels,  used  no 
propellers,  sold  no  propellers,  but  were  merely  employed  to 
make.  .The  actual  damage,  by  the  invasion  of  the  right  to 
make,  was  the  maker's  profit,  and  not  the  patentee's  fee. 
Curtis  on  Patents,  292,  293,  294,  295,  and  cases  there  cited : 
Bryce  v.  Dorr,  3  McLean,  582;  Whittemore  v.  Cutter,  1  Gallis. 
429;  Earle  v.  Sawyer,  4  Mason,  1,12. 

XII.  Whether  or  not  there  was  reason  for  withholding  dam- 
ages altogether  was  a  question  for  the  court,  and  should  not 
have  been  left  to  the  jury,  where  thfere  was  no  dispute  about 
the  facts,  as  in  the  case  presented  by  the  record.  Bend  v. 
Hoyt,  13  Peters,  263 ;  Ellis  v,  Paige,  1  Pick.  43 ;  S.  C,  2  lb.  71 ; 
Livingston  &  Gilchrist  v,  Maryland  Ins.  Co.,  7  Cranch,  606 ; 
Gilbert  v.  Moody,  17  Wend.  354 ;  Oliver  v.  Maryland  Ins.  Co., 
7  Cranch,  495;  Reynolds  r.  Ocean  Ins.  Co.,  22  Pick.  191. 

XIV.  Whoever  first  perfects  a  machine  is  entitled  to  the 
patent,  and  is  the  real  inventor,  although  others  may  previously 
have  had  the  idea,  and  made  some  experiments  towards  put- 
ting it  in  practice.  He  is  the  inventor,  and  is  entitled  to  the 
patent,  who  first  brings  a  machine  to  perfection,  and  renders  it 
capable  of  useful  operation.     Washburn  v.  Gould,  3  Story,  133. 

Of  Mr,  Gillefs  argument  for  the  defendant  in  error,  ihe  re- 
porter has  no  notes. 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the  court. 
This  is  the  same  case  which  has  been  before  us  on  a  former 
occasion,  a$  reported  in  6  Howard,  437. 

The  decision  there  announced  on  the  points  presented  by 
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that  record  was  accompanied  by  a  ruling  that,  in  writs  of  enor 
in  patent  cases,  all  the  questions  of  law  which  arose  at  the 
trial  roifi;ht  be  brought  up,  and  not,  as  there,  only  such  as  the 
court  below  should  deem  reasonable,  Thereupon  the  counsel 
lor  the  plaintiffs  iii  enor  moved  for  a  ceniorari  to  transfer  here 
such  other  questions  as  had  not  been  before  brought  up  and 
decided. 

This  certiorari  and  a  subsequent  one  having  been  allowed, 
the  same  counsel  proceeded  to  argue  the  questions  appearing 
on  the  whole  record,  as  well  those  oa  which  an  opinion  had 
already  been  pronounced,  as  the  new  questions  arising  on  the 
additional  parts  of  the  record. 

This  was  objected  to  by  the  defendants  in  error,  but  permit- 
ted by  the  court,  on  the  ground,  that  a  division  among  them 
existed  before,  and  that  two,  if  not  three,  members  of  the  court 
were  now  present,  who  were  not  when  the  former  opinion  was 
agreed  to.  On  this  state  of  things,  having  heard  the  whole 
case  fully  reargued,  the  first  inquiry  is,  if  any  of  the  points  be- 
fore settled  appear  to  have  been  ruled  erroneously,  either  on 
the  record  as  it  then  stood,  or  on  it  including  the  new  matter 
since  brought  up. 

It  is  very  manifest  that  this  matter  does  not  relate  to  any 
of  the  former  points,  and  consequently  does  not  impair,  or  in 
any  way  affect  them,  or  our  decision  before  given  upon  them. 

In  the  next  place,  has  the  new  argument,  or  the  further  con- 
sideration of  the  case,  presented  any  thing  which  justifies  a 
change  of  views  on  what  was  then  settled.     We  think  not 

Without  repeating  the  whole  reasoning  and  precedents 
stated  in  6  Howard,  in  support  of  the  former  views  of  the 
court,  we  shall  only  submit  a  few.  further  explanations  concern- 
ing some  of  them. 

On  the  leading  question,  whether  the  invention  is  sufficiently 
described  in  the  letters  patent,  it  may  be  sufiScient  to  add,  that 
this  depends  on  what  must  be  considered  as  a  part  of  those 
letters. 

The  letters  in  this  case  were  taken  out  in  1834,  under  the  act 
of  1793,  and  the  law  did  not  then  require  the  patentee  or  the 
commissioner  to  make  the  specification  a  part  of  the  letters 
patent,  as  it  does  by  the  act  of  1836.  But  the 'inventor  still  had 
a  right,  if  he  pleased,  for  greater  fulness  and  clearness,  not 
only  to  file  a  specification  as  such,  and  as  the  law  directed,  but 
ib  advise  the  Patent-Office  also  to  incx>rporat6  it  into  the  letters 
as  a  part  of  them  by  express  terras  of  reference.  This  it  would 
be. peculiarly  proper  for  the  officers  of  the  government  to  do,  as 
the  language  of  the  -specification  is  the  language  of  the  inven- 
tor,  and  describes  the  invention  in  his  own  way,  and,  it  is  to  be 
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presumed,  in  the  best  way ;  whereas  the  language  of  the  let- 
ters is  that  of  the  Commissioner  of  Patents  or  the  President, 
who  signs  them,  and,  if  standing  alone,  might  by  mistake  or 
accident  not  fully  describe  the  inyention.  Here,  tnen,  in  order 
to  avoid  any  sucn  untoward  result,  they  did  expressly  incorpo- 
rate the  whole  specification  into  the  patent  as  *<  a  part"  of  it, 
besides  referring  to  it  for  ^  a  description"  of  the  itnprovemenl 

This  the  officers  had  a  right  to  do,  as  grantors  in  deeds  have 
a  right  to  refer  to  other  deeds  or  papers,  and  annex  or  incorpo- 
rate them  as  a  part  of  the  instrument  of  conveyance.  See 
cases  cited  in  6  HoiArard. 

A  similar  course  is  often  pursued  in  policies  of  insurance  by 
the  makers  of  them,  and  in  other  contracts,  as  well  as  in  deda- 
ralions  on  accounts  annexed.  That  such  a  course,  too,  is  pru* 
dent,  and  to  be  encouraged  in  the  case  of  patents,  is  shown  by 
Congress  in  the  act  of  1836,  imperatively  requiring  it  to  be 
done  thereafter. 

The  specification  being,  therefore,  in  this  case,  voluntarily 
annexed,  and  made,  in  express  terms,  a  paH  of  the  patent 
though  before  the  law  required  it  to  be  done,  it  still  became  a 
portion  of  the  patent  by  general  principles,  as  clearly  as  it  does 
since  by  the  words  of  the  law.  It  follows,  also,  tha^  being  thpa 
adopted  and  recognized  as  ^  a  part"  of  the  patent  itself,  if  the 
'  improvement  is  there  described  vnth  due  fulness  and  oertaintyi 
it  is  so  described  in  the  patent  itself. 

But  it  is  manifest  that  it  is  thus  described  there.  In  the  very 
first  lines  it  is  set  out,  not  only  as  **Ian  improvement  in  the 
steam-engine,"  but  ^  in  the  mode  of  propelling  therewith  either 
vessels  on  the  water  or  carriages  on  the  land."  These  together 
constitute  a  full  and  satisfactory  description  of  the  whole.  It 
is  an  '^  improvement  in  the  steam-engine,"  not  in  generating 
steam,  but  in  applying  it;  and,  after  describing  minutely  the 
application  of  it  lor  propelling  carriages  on  land,  it  proceeds  to 
point  out,  "  when  used  for  steamboats,"  how  it  is  to  be  con* 
nected  with  "  an  improved  spiral  paddle-wheel." 

After  all  this,  no  one,  it  is  believed,  could  justly  contend 
that  the  patent  itself  was  defective,  or  likely  ta  midead  in  de- 
scribing the  improvement  which  the  patentee  claims  to  have 
invented. 

Referring  to  the  former  opinion  in  thb  case  for  other  r^asolni 
and. decisions  in  support  of  this  view,  we  proceed  to  the  next 
objection.  It  is,  that  the  improvement  tnus  described  is  for 
more  than  one  invention,  and  that  one  set  of  letters  patent  for 
more  than  one  invention  is  not  tolerated  by  law. 

But  grant  that  such  is  the  result  when  two  or  more  ii^ven* 
tions  are  entirely  separate  and  independent,— though  this  is 
61* 
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doubtful  on  principle, — y^t  it  i»  well  settled  in  the  cases  former* 
ly  cited,  that  a  patent  for  more  than  one  invention  is  not  void, 
if  they  are  connected  in  their  design  and  operation.  This  last 
is  clearly  the  case  here.  They  all  here  rejate  to  the  propelling 
of  carriages  and  vessels  by  steam,  and  only  differ,  as  they  must 
on  water,  from  what  they  are  on  land ;  a  paddle-wheel  being 
necessary  on  the  former,  and  not  on  the  latter,  and  one  being 
used  on  the  former  which  is  likewise  claimed  to  be  an  im- 
proved one.  All  are  a  part  of  one  combination  when  used  on 
the  water,  and  differing  only  as  the  parts  must  when  used  to 
propel  in  a  different  element 

In  Wyeth  et  al.  v.  Stone  et  al.,  1  Story,  288,  in  order  to  ren- 
der different  letters  patent  necessary,  it  is  said,  the  inventions 
must  be  "  wholly  independent  of  each  other,  and  distinc!;  in- 
ventions for  unconnected  objects";  as  one  to  spin  cotton  and 
"  another  to  make  paper." 

Again,  if  one  set  ot  letters  patent  is  permissible  for  one  com- 
bination consisting  of  many  parts,  as  is  the  daily  practice, 
surely  one  will  amply  suffice  for  two  or  three  portions  of  that 
combination. 

The  next  point  before  decided  was,  that  the  description  was 
sufficiently  clear  and  certain.  Under  the  instructions  of  the 
court,  the  jury  found  that  it  was  clear  enough  to  be  understood 
by  ordinary  mechanics,  and  that  machines  and  wheels  could 
readily  be  made  from  it,  considering  the  specification  as  a 
whole,  and  adverting  to  the  drawings  on  file.  This  is  all  which 
the  law  requires  in  respect  to  clearness,  and  it  does  not  ap- 
pear necessary  to  add  tiny  thing  to  what  is  cited  and  stated  in 
the  former  opinion  in  support  of  the  instructions  given  below 
on  this  point. 

The  court  did  right,  too,  in  holding  to  the  propriety  of  look- 
ing to  the  whole  specification,  and  also  to  the  drawings,  for 
explanation  of  any  thing  obscure.  The  drawings,  then,  being 
proper  to  be  referred  to  in  illustration  of  the  specification,  they 
could  be  restored  when  burnt,  and  if  appearing  in  some  respects 
erroneous,  they  could  be  corrected.  That  this  last  was  done, 
and  done  well,  was  distinctly  shown  by  Doctor  Jones,  a  skilful 
draughtsman  and  expert.  It  would  be  unreasonable  to  pre- 
vent or  refuse  the  correction  of  such  errors,  so  as  not  to  mis- 
lead nor  cause  contradictions ;  because,  after  all,  it  is  the 
specification  which  governs,  and  the  drawings  merely  illus- 
trate. It  is  true  that  it  would  not  be  proper  to  leave  the 
drawings  so  long,  not  restored  nor  corrected,  as  to  evince 
neglect  or  a  design  to  mislead  the  public;  and  the  jury  were 
allowed  to  decide  what  was  a  reasonable  time  for  this  pur- 
pose, under  the  circumstances  of  the  case,  and  the  duties  im- 
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poaed  by  law  on  the  patentee.  This  being  a  point  in  part 
of  law  and  in  part  of  fact,  it  was  properly  submitted  to  the  jory, 
and  their  finding  must  stand,  unless  it  is  shown,  fM  has  not 
.been  done,  that  illegal  instructions  were  given  to  them  con- 
cerning it,  or  that  proper  legal  directions  were  omitted.  See 
analogous  cases,  Chitty  on  Bills,  336,  379 ;  9  East,  347 ;  1 
Camp.  246 ;  Johnson  v.  Sutton,  1  D.  &  E.  514 ;  2  Barn.  6c 
AdoL  857,  858. 

In  respect  to  another  objection,  of  the  claim  being  too  broad 
that  was  fully  answered  in  the  former  opinion,  and  so  was  the 
objection,  that  damages  could  not  be  recoyered  after  the  fire^ 
and  before  the  restoration  of  the  specification  and  drawings. 

Certain  new  points  are  also  presented  on  the  new  matter 
brought  here  by  the  certiorari.  Among  them,  no  qne  seems 
specially  relied  on,  which  is  not  involved  in  those- already  con- 
sidered, except  the  instructions  on  the  rule  for  settling  the  whole 
damages.  It  is  true,  that  the  verdict  appears  large  in  amount 
But  iftoo  large,  and  the  jury  were  properly  instructed  on  the 
subject,  the  fault  is  theirs  rather  than  the  court's,  and  cannot 
be  corrected  here. 

It  is  not,  however,  dear  that  it  is  too  large,  as  it  does  not 
appear  to  have  exceeded,  and,  indeed,  it  rather  fdiUs  short  of, 
the  price  paid  for  ja  license  to  make  an  improvement  like  this 
to  be  used  in  so  many  vessels.  It  is  the  making  and  selling 
to  be  used,  and  not  the  selling  or  buying  or  making  alone, 
for  which  full  damages  are  usuiJly  given.  (10  Wheaton,  350 ; 
Curtis  on  Pat  256,  8  note ;  3  McLeah,  427.)  The  court,  there- 
fore, being  called  on  to  lay  down  some  general  rule,  very  prop- 
erly informed  the  jury  that  such  price  might  be  a  suitable  guide, 
and  it  is  the  customary  one  followed  for  making  and  selling 
patent  stoves,  lasts,  spokes,  &C.,  and  seems  once  to  have  been 
treated  by  law  as  the  chief  guide  in  all  patent  cases ;.  as  the 
act  of  1791,  §  5,  (1  Stat  at  Lsrge,  32S,)  gave  three  times 
its  amount  when  one  either  made  for  sale  or  used  a  patented 
machine. 

But  that  law  being  repealed,  and  the  damages  now  left  open 
for  each  case,  the  judge  correctiy  added,  that  a  fair  ground 
existed  for  a  mitigation  below  that  amount,  if  the  maker  of  the 
machine  appeared  in  truth  to  be  ignorant  of  the  existence  of 
the  patent  rights  and  did  not  intend  any  infringement  That 
would  not,  however,  furnish  a  reason,  as  was  insisted  by  tbe 
plaintiffs  in  error,  for  allowing  no  damages  when  making  the 
machine  to  be  usedy  and  not,  as  in  some  cases,  merelv  for 
a  model,  or  for  fancy,  or  philosophical  illustration.  (Whitte- 
more  v.  Cutter,  1  G^aUis.  429 ;  Jones  v.  Pearce,  Webster's  P.  C. 
125 ;  3  McLean,  683.)   The  intent  not  to  injure,  also,  never  ex- 
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onerates,  as  is  contended,  in  these  cases,  from  all  daniafi;e8  for 
the  actual  injury  or  encroachment,  tboxigh  it  may  nutigate 
them.  (Bryce  t;.  Dorr,  3  McLean,  583.)  .  The  farther  general 
fliiggestion  by  th^  judge,  to  give  only  the  actual  damages,  was 
well  calculated  to  prevent  any  thing  vindictive  or  in  excess, 
and  justified  the  jury  to  go  still  lower  than  they  did,  if  appear- 
ing just  to  them,  and  as  has  sometimes  been  done  in  this  class 
of  cases.  (See  Lowell  v.  Lewis,  1  Mason,  C.  C.  182 :  1  GaU 
C.  C.  420.) 

That,  however,  was  a  matter  of  discretion  for  the  jury,  nnder 
all  the  circumstances,  and  not  a  question  of  law  for  the  court 

Nor  will  the  consequence  of  damages  so  large  as  the  present 
seem  harsh,  if  thereby  atiy  further  recovery  should  be  prevented 
for  using  or  selling  as  well  as  making  the  machine,  but  which 
point  is  not  decided  by  ns  now,  because  not  raised  on  the  rec- 
ord. It  may  be  added,  however,  in  this  connection,  that  the 
defendants  are  certainly  relieved  now  from  one  consequence  by 
way  of  damages  or  penalty  which  once  existed,  and  which  was 
to  forfeit  the  materials  of  the  machine  to  the^patentee.  (See 
section  4th  in  act  of  April  10th,  1790, 1  Stat  at  Large,  111.) 
It  must  be  a  very  extreme  case,  too,  where  .a  judgment  below 
should  be  reversed  on  account  of  damages  likeHhese  in  actions 
ez  delictOj  and  when  the  instructions  sugsested  to  the  jury  the 
true  general  rule  and  the  leading  ground  for  mitigation,  as  well 
as  against  excess,  and  when,  if  appearing  to  be  clearly  exces- 
sive under  all  circumstances,  a  new  trial  could  bave  been 
moved  and  had  on  that  account  in  the  Circuit  Ck>urt 

Judgment  below  affirmed. 

Mr.  Chief  Justice  TANEY,  Mr.  Justice  ^JATRON,  Mr. 
Justice  DANIEL,  and  Mr.  Justice  GRIER  dissented. 

Mr.  Justice  CATRON. 

To  the  opinion  just  delivered  I  dissent  I  think  the  letters 
patent  are  for  a  single  improvement  on  the  steam-engine,  and 
that  the  schedule  has  added  two  distinct  inventions  in  addi- 
tion ;  the  one  on  the  paddle  to  a  wheel  propelling  machinery 
or  a  vessel  of  anv  kind  in  the  water;  and  the  second  in  apply- 
ing the  power  of  the  shaft  to  turning  a  capstan  by  ^eans  of  a 
cogwheel,  These  two  claims  are  entirely  independent  of  the  im- 
provement claimed  in  the  letters  patent  actually  mnted ;  this 
is  for  inventing  a  piston  and  shaft  which  turn  a  wneel  without 
employing  a  crank.  And  as  this  controversy  depends  on  a 
snppoiBed  infringement  of  the  improved  paddle  (which,  in  my 
jadgment,  is  not  covered^  by  the  letters),  I  therefore  think  that 
tbe  suit  cannot  be  maintained  oa  the  face  of  the  letters. 
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Secondly,  if  these  three  distinct  improvements  had  been 
claimed  and  granted  in  the  letters,  and  described  in  the  schedule, 
then  the  patent  would  be  void,,  as  I  think,  because  no  more  than 
one  invention,  distinct  and  disconnected  from  others,  can  be 
granted  in  the  same  \eiteis.  Such  is  the  construction  that  has 
been  given  to  the  'legislation  of  Congress  at  the  Patent-Office, 
and  is  supposed  by  me  to  be  the  correct  one.  K  three  indepen- 
dent inventions  can  be  patented  and  monopolized  together,  so 
any  number  may  be ;  by  this  means,  the  grant  may  coyer  many 
fictitious  claims,  With  some  valid  ohes,  which  latter  will  stand 
protected;  so  that  little  or  no  ris|c  wiU  be  ran  by  obtaining  a 
pant  for  that  which  is  not  ne.w ;  and  bv  this  mode  of  proceed- 
ing at  the  Patent-Office,  fictitious  claims  may  cover  and  as- 
sume to  monopolize  the  ordinary  implements  now  in  use  on 
the  farm  and  in  the  workshop,  and,  yet  more  than  is  now  the 
case,  harass  the  public  with*  fictitious  and  ill-founded  claims  to 
make  and  sell  exclusively  things  in  daily  and  extensive  use. 
Although  the  daim  may  be  fictitious,  still  this  does  not  protect 
the  public  from  harassment,  as  usually  men  using  cheap  im- 
plements cannot  afford  to  litigate  in  the  United  States  courts. 
It  would  be  far  better  to  allow  the  claim,  unjust  as  it  is,  and 
pay  the  patentee  his  fraudulent  demand,  than  incur  the  ex- 
pense of  a  suit,  which  the  patentee  or  his  assignee  may  well 
afford  to  prosecute. 

Order. 
This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York,  and  was  argued  by  counsel  On 
consideration  whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  Circuit  Court  in 
this  cause  bq  and  the  same  is  hereby,  affirmed,  with  costs,  and 
damages  at  the  rate  of  six  per  centum  per  annum. 


Thb  United  States,  Appellants,  v.  The  Mayor,  Aldermen,  and 
Inhabitants  of  the  Cities  of  Phimdelphia  and  New  Ort^eans. 

The  decision  of  this  coart  in  the  United  States  v.  Beyncs  (9  Hownrd,  127),  ngoin 
affirmed,  to  wit,  that  under  the  acts  of  Congress  of  May  26,  1824  (4  Ktnt.  at 
Large,  52),  and  Jone  17, 1844  (5  Stat  at  Laige,  676),  tJio  conns  of  the  United 
States  have  no  power  to  decide  upon  complete  or  perfect  titles  to  land. 

The  contract  made  between  the  Baron  de  Bastrop  and  the  Spanish  government  did 
not  Teat  a  perfect  title  in  Bastrop,  and  therefore  this  court  can  exercise  jurisdiction 
orer  the  claim. 
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The  ptokt  of  tw^ye  leagoes  square,  giren  to  Bastrop  by  the  Spanish  goTenior,  odIj 
pointed  out  the  place  where  the  fiunilies  were  to  settle  which  Bastrop  was  to  bring 
in.  The  land  was  destined  and  appropriated  to  this  porpose.  There  were  to  be. 
five  hundred  famOies,  who  were  to  grow  wheat,  and  Baitrop*8  interest  was  intended 
to  be  in  the  monopoly  of  mannfactnring  flonr  and  exporting  it  to  Havana  sad 
other  places  under  the  Jurisdiction  of  the  Spanish  crown.  With  this  view,  he  ob- 
tainea  separate  grants  for  the  bayous  or  mill-seats,  and  was  bound  to  erect  at  Inst 
one  mill  within  two  years  from  the  date  of  the  grant 

The  families  which  wero  introduced  took  their  titles  from  the  Spanish  gOTerameBt, 
and  not  from  Bastrop. 

This  case  stands  upon  the  same  ground  as  the  case  of  the  United  States  v.  King  et 
al.,  7  Howard,  833. 

This  was  an  appeal  from  the  District  Court  of  the  United 
States  for  the  District  of  Louisiana* 

It  was  a  petition  filed  by  the  corporate  authorities  of  the 
cities  of  Philadelphia  and  New  Orleans,  dainiing  a  large  body 
of  land  under  a  grant  alleged  to  have  been  made  by  the  Baron 
de  Carondelet,  tne  Spanish  governor  of  Louisiana,  in  1796 
and  1797,  to  the  Baron  de  Bastrop. 

All  the  title-papers  are  set  forth  in  the  opinion  of  the  court, 
and  it  is  unnecessary  to  repeat  them.  The  derivation  of  title 
to  the  petitioners  in  this  case  is  explained  in  their  petition, 
which,  being  short,  may  be  inserted. 

"To  the  Honorable  T.  H.  McCaleb,  Judge  of  the  District 
Court  of  the  United  States  for  the  District  of  Louisiana. 

"  The  petition  of  the  Mayor,  Aldermen,  and  Citizens  of  Phil- 
adelphia, and  of  the  Mayor,-  Aldermen,  and  Inhabitieints  of  the 
City  of  New  Orleans,  respectfully  represents : 

"  That  in  the  year  1795  or  1796,  in  the  now  State  of  Louis- 
iana, of  which  the  Baron  de  Carondelet  was  governor-general 
and  vice-patron,  a  grant  was  made  to  the  Baron  de  Bastrop, 
by  the  proper  authorities,  of  a  certain  tract  of  land,  twelve 
leagues  square,  lying  on  the  Ouachita  and  Bayou  Siard,  to  be 
located  and  surveyed,  which  was  done  in  due  and  legal  form, 
as  by  the  annexed  plot  of  survey,  marked  A,  will  more  fully 
appear,  which  was  afterwards  approved  and  confirmed ;  your 

Eetitioners,  for  fuller  information,  refer  to  the  docnments  pub- 
shed  by  authority  of  Congress,  in  VoL  XL  State  Papers,  title 
Public  Lands,  page  772,  No.  40  ;  as  also  to  the  volume  of 
land  laws,  published  by  Matthew  St.  Clair  Clarke,  page  961, 
&c.,  &c 

"  Your  petitioners  further  show,  that  on  or  about  the  25th 
day  of  January,  1804,  the  said  Baron  de  Bastrop  conveyed  to 
a  certain  Abraham  Morehouse  two  thirds  of  the  said  tract, 
which  was  afterwards,  by  a  compromise  between  ^the  said  Bas- 
trop, Morehouse,  and  a  certain  Charles  Lynch,  modified  so 
that  Morehouse  became  entitled  to  four  tenths,  and  Lynch  to 
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six  tenths  of  said  grant;  which  said  six  tenths  were  afterwards 
conveyed  to  Edward  Livingston,  on  the  18th  day  of  Septem- 
ber, ld07,  as  by  documents  marked  B,  C,  D,  E,  and  F,  respec- 
tively, will  appear. 

"And  they  also  show,  that  on  or  about  the  5th  day  of 
March,  1810,  at  a  sale  made  by  order  of  T.  C.  Lewis,  parish 
judge  of  the  parish  of  Ouachita,  50,000  acres  of  the  part  as- 
signed, and  belonging  to  Abraham  Morehouse,  were  seized  and 
sold  for  taxes,  when  a  certain  Andrew  Latting  became  the 
purchaser,  and  afterwards  transferred  to  Andrew  Morehouse 
and  George.  Y.  Morehouse,  sons  and  lawful  heirs  of  the  said 
Abraham,  and  to  Sophia  L.  Morehouse,  Charles  F.  More- 
house, Ann  M.  Morehouse,  and  Eliza  C.  Morehouse,  children 
also  of  the  said  Abraham,  each  the  amount  of  8,000  acres  out 
of  the  50,000  sold  for  taxes.  That  in  1813,  the  said  Morehouse 
died,  and  thereby  the  remainder  of  the  said  property  passed  to 
his  wife,  Abigail  Young,  and  her  two  sons,  Andrew  and  Greorge, 
and  that  on  or  about  the  13th  of  January,  1824,  Stephen  Oirwl 
purchased  the  shares  of  said  Sophia  L.,  Charles  F.,  Ann  M.,  and 
JBliza  C,  and  in  May,  1825,  he  purchased  of  George  the  8,000 
BO  to  him  conveved ;  that  the  2,000  remaining  were,  by  the 
said  Latting,  sold  to  Nathan  Morse,  in  his  own  right  and  as 
attorney  for  R.  R.  Goelet^  who  conveyed  th^  same  to  a  certain 
Thomas  Lovell,  who  sold  them  to  Stephen  Girard,  as  will 
more  fully  appear  by  the  documents  herewith  filed,  and  marked 
G,  H,  I,  J,  K,  KK,  L,  M,  N,  O,  P,  Q,  R. 

"That  in  the  autumn  of  the  year  1815,  Andrew,  the  el- 
der son,  died,  unmarried  and  without  issue,  whereby  his  es- 
tate passed  to  his  mother,  Abigail,  and  his  surviving  brother, 
George. 

"  That  the  said  Greorge,  as  well  in  his  own  right  as  in  vir- 
tue of  a  power  of  attorney,  duly  executed  by  his  mother,  Abi- 
Siil,  constituted  and  appointed  a  certain  William  Griihth,  of 
urlington,  in  the  State  of  New  Jersey,  their  agent  and  trustee, 
for  the  purpose  of  selling  and  disposing  of  their  interest  in  the 
said  lands,  which  he  accordingly  did,  on  or  about  the  29th  of 
January,  1822,  to  the  said  Stephen  Girard,  Jamf  ?  Lyle,  and 
Robert  E.  Griffith ;  as  also  of  10,000  acres  of  the  same  parcel, 
held  by  the  said  Wm.  Griffith  and  Richard  S.  Coxe,  of  George- 
town, District  of  Columbia,  about  the  23d  of  January,  18^; 
that  afterwards,  viz.  at  the  October  term,  1827,  of  the  Seventh 
Judicial  District  Court,  in  the  parish  of  Ouachita,  a  partition 
was  decreed  between  the  said  Girard,  Lyle,  and  Griffith, 
whereby  the  portion  of  Girard  was  separated  and  set  apart,  as 
by  said  decree  and  the  documents  marked  Q,  R,  S,  T,  U,  V, 
W,  and  X|  herewith  filed,  will  more  fully  appear.    And  your 
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petitioners  farther  show,  that  the  portion  assigned,  as  above 
stated,  to  Edward  Livinffston,  an  amoont  of  12300  acres,  was, 
by  the  said  Girard,  pnrchased,  as  per  act  herewith  filed,  and 
marked  AA,  aboat  the  6th  of  November,  1819,  from  a  certain 
John  Carrier,  of  Baltimore,  who  pnrchased  it  from  Samuel 
McKean  of  said  city,  being  part  of  a  larger  parcel  conveyed  by 
the  said  Edward  Livingston  to  Stephen  Wante,  by  act  marked 
CC. 

^  And  they  farther  show,  that  on  or  about  the  22d  of  Novem- 
ber, 1824,  the  said  Stephen  Girard  purchased  from  John 
Hughes,  of  the  parish  or  Ouachita,  4,300  acres  of  the  same 
land,  which,  said  Hughes  had  purchased  at  sheriff's  sale,  being 
a  part  of  that  assigned  to  Andrew  Morehouse,  as  appears  by 
the  document  marked  DD,  herewith  filed. 

^  And  they  further  show,  that  on  or  about  the  9th  day  of  Feb- 
ruary, 1824,  the  said  Stephen  GUrard  purchased  at  sheriff's 
sale,  in  the  case  of  Brooks,  Syndic,  f;.  G.  Hamilton,  23,694 
acres,  which  the  said  Hamilton  purchased  from  Andrew  Y. 
Morehouse,  as  by  document  EE,  herewith  filed,  more  fully  ap- 
pears. 

"  That  on  or  about  the  11th  day  of  February,  1825,  the  said 
Stephen  Girard  purchased  from  Cesar  McGlaugblin  4,000 
acres  of  the  same  parcel,  which  the  said  McGlaugblin  had  pu^ 
chased  at  the  sheriff's  sale  in  the  said  suit  of  Brooks,  Syndic, 
t;.  Hamilton,  which  land  the  said  Hamilton  had  acquired  from 
the  said  Andrew  Morehouse,  in  proof  whereof  he  files  the  doo^ 
ument  FF. 

"  That  on  or  about  the  29th  of  September,  1807,  the  said  Ed- 
ward Livingston  transferred  to  John  Adai'  a  portion  of  said 
lands,  amounting  to  75,000  acres. 

"  That  on  or  about  the  17th  of  October,  1807,  the  said  John 
Adair  conveyed  to  T.  B.  Franklin,  of  Ouachita,  2,340  acres  of 
said  land ;  and  by  act  bearing  date  11th  February,  1828,  the 
said  T.  B.  Franklin  conveyed  the  same  to  Stephen  Girard,  as 
per  acts  marked  GG,  HH,  II,  herewith  filed,  will  more  folly 
appear. 

«  That  by  act  bearing  date  23d  February,  1808,  the  said 
Adair  sold  to  Curry  10,000  acres  of  this  part,  which  Curry  con- 
veyed to  the  said  Girard  on  or  about  the  9th  day  of  March, 
1829 ;  and,  lastly,  that  on  or  about  the  10th  day  of  July, 
1827,  the  said  John  Adair  conveyed  his  remaining  interest, 
amounting  to  36,54.9  arpents,  to  the  said  Stephen  Girard, 
whereby  the  latter  became  possessed  of  all  the  portion  con- 
veyed by  the  said  Edward  Livingston  to  the  said  John  Adair; 
all  which  will  more  fully  appear  by  documents  LL,  MM, 
andNN. 
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"  Your  petitioners  further  show,  ihat  the  said  Stephen  Qi- 
rardy  having  first  made  his  wiU,  departed  this  life  on  or  about 
the        day  of 

"  That  by  his  said  will;  'wMcfe  has  been  duly  proved,  and  a 
copy  of  which  is  herewith  filed,  and  marked  OO,  he  bequeathed 
to  your  petitioners  the  whole  of  his  above-described  property ; 
from  all  which  acts  and  deeds  it  results  that  your  petitioners 
are  the  true  and  lawful  owners  of  the  said  above-described 
portions  of  the  Bastrop  grant ;  they  allege  that  there  is  no 
other  person  or  persons  claiming  the  same,  or  any  part  thereof) 
by  a  diiTerent  title  from  that  of  your  petitioners;  nor  are  there 
any  person  or  persons  holding  possession  of  any  part  thereof 
otherwise  than  by  the  lease  or  permission  of  your  petitioners. 
But  that  the  United  States  deny  their  title  thereto,  and  claim 
the  whole  of  the  lands  contained  within  the  said  Bastrop  grant 
as  part  of  the  public  domain. 

^^  That  the  said  title  of  the  Baron  de  Bastrop  has  been  par- 
tially submitted  to  the  board  of  land  commissioners,  and  by 
theiQ  reported  on  unfavorably. 

^  Wherefore  your  petitioners  pray  that  the  validity  of  their 
title  may  be  inquired  into  and  decided  upon ;  to  which  purpose 
the  United  States  may  be  cited  by  their  representative,  the 
district  attorney,  and  that  they  may  be  confirmed  in  their  said 
title,  with  all  other  and  further  relief. 

^  Geo.  Strawbbidoe, 
P.  SouLi, 
0/ counsel  J' T  the  cUie^  ef  Philadelphia  and  K  Orleans.^ 

There  were  ninety-six  pages  of  cichibits  filed  with  the  peti- 
tion. It  is  not  necessary  to  giv^  the  substance  either  of  them 
or  of  the  testimony  which  was  afterwards  collected  by  the  pe- 
titioners and  the  United  States,  because  the  question  was  de- 
cided entirely  upba  the  construction  of  the  grant 

In  the  progress  of 'the  case  an  order  was  made,  on  the  motion 
of  the  claimants,  for  a  jury  to  try  certain  disputed  facts,  the  court 
reserving  to  itself  "  the  decision  upon  the  question  of  the  validity 
or  sufficiency  of  said  grant  under  the  colonial  laws  and  regula- 
tions of  Spain,  in  force  in  Louisiana  at  the. date  of  the  grant" 

On  the  8th  of  Pecember,  1847,  the  following  proceedings 
took  place. 

"The  trial  of  this  cause  was  to-day  resumed.  The  argu- 
inent  for  the  plaintifis  was  opened  by  H.  Strawbridge,  Esq., 
and  closed  by  P.  Soule,  Esq. ;  for  the  defendants,  by  Thomas 
J.  Durant,  United  States  District  Attorney.  The  argument  be- 
ing closed,  the  court  charged  the  jury ;  Silvain  Peyroux  being 
appointed  foreman,  they  retired  ta  consider  of  their  verdict 

VOL.  XI.  52 
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<^  After  consaltation,  they  returned  into  court  with  a  verdict  in 
the  words  and  figures  following,  to  wit:  — 

^  From  and  according  to  the  evidence  adduced  in  this  case, 
we,  the  jury,  find  the  following  verdict :  — 

« 1.  That,  in  the  year  1796  and  1797,  a  grant  of  twelve 
leagues  square  of  land,  on  the  waters  of  the  Bayou  Liard  or 
Siar  and  its  vicinity,  has  been  made  by  the  Baron  de  Caron* 
delet,  as  Governor-General  of  Louisiana,  in  favor  of  the  Baron 
de  Bastrop  (according  to  the  copies  and  plans  thereof  produced 
by  the  plaintiffs  in  evidence). 

"  2.  That  the  location  of  said  grant  was,  in  pursuance  of  the 
orders  of  said  governor,  designated  by  Don  Juan  Filhiol,  com- 
mandant of  Ouachita,  Or  by  Don  Carlos  Laveau  Trudeau, 
Surveyor-General  of  the  Province  of  Louisiana ;  and  that  said 
Baron  de  Bastrop  did,  with  the  consent  and  approbation  of  the 
grantors,  take  possession  of  the  land  so  granted,  ahd  proceed 
in  carrying  out  the  objects  of  said  grant 

"  3.  That  the  conditions  annexed  to  said  grant,  particularly 
that  of  introducing  a  given  number  of  families  and  settling 
them  on  said  grant,  were  fulfilled  as  far  as^the  government  could 
allow  the  said  Bastrop,  and  that  if  said  conditions  were  not 
fulfilled  in  whole,  the  non-fulfilment  thereof  was  owing  to  the 
act  and  order  of  the  grantors. 

"  4.  Tfiat  a  plan  of  survey  of  said  grant  was  made  by  Carlos 
Laveau  Trudeau,  Surveyor-General  of  the  Province  of  Louisi- 
ana, and  was  confirmed  in  the  year  1797  by  the  Baron  de  Ca- 
rondelet,  Governor-General  of  said  Province. 

"  SiLv.  Peyroux  Foreman  of  the  Jury. 

«  New  Orleans,  Sth  December,  1847." 

The  cause  was  then  taken  up  by  the  court  The  attorney 
for  the  United  States  filed  a  supplemental  answer,  denying  the 
right  of  the  petitioners,  to  which  a  general  replication  was 
put  in. 

On  the  23d  of  March,  1848,  the  trial  of  the  cause  was  com- 
menced before  the  court ;  the  testimony  was  submitted  to  the 
court,  and  the  argument  of  counsel  on  the  part  of  the  plaintiffs 
and  defendants  was  concluded. 

On  the  31st  of  May,  1848,  the  following  judgment  was  ren- 
dered, and  entered  of  record :  — 

"  This  cause  came  on  to  be  heard  at  the  December  term  of 
the  court,  and  was  argued  by  counsel ;  and  thereupon,  upon  au 
Attentive  consideration  of  the  law  and  evidence,  and  the  court 
being  satisfied  that  the  concession  of  twelve  leagues  square  of 
land,  situated  on  the  waters  of  the  River  Ouachita  and  the 
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Bayoos  Bartholomew  and  Siard,  in  the  Province  of  Louisiana, 
made  in  the  years  1796  and  1797,  by  the  Baron  d'e  Carondelet, 
then  Governor-General  of  said  Province,  to  the  Baron  de  Bas- 
trop, and  commonly  known  as  the  *^  Bastrop  ^rant,"  was  a 
good,  valid,  and  lawful  grant  to  the  said  Baron  de  Bastrop,  by 
a  legal  title  in  form,  made  b^  the  Spanish  authorities,  and  was 
protected  and  secured  to  him  as  his  private  property  by  the 
treaty  between  the  United  States  and  the  French  repubuc  of 
the  30th  of  April,  ISOa 

^  That  the  mavor,  aldermen,  and  inhabitants  of  the  cities  of 
Philadelphia  ana  New  Orleans  have  proved  a>  good  title  in 
themselves  to  those  portions  of  said  ^ Bastrop  grant'  claimed 
in  their  petition,  derived  by  various  mesne  conveyances  from  the 
original  grantee  and  owner,  the  Baro^  de  Bastrop. 

^<  It  is  ordered,  adjudged,  and  decreed,  that  the  mayor,  alder- 
men,, and  inhabitants  of  the  cities  of  Philadelphia  and  New 
Orleans,  in  their  several  corporate  capacities  as  cities,  be  de- 
dared  the  true  and  lawful  owners  of,  and  entiUed  to  recover 
from  the  United  States,  the  following-described  tracts  of  land 
situated  within  the  limits  of  the  said  grant,  and  be  for  ever 
quieted  and  confirmed  as  against  the  United  States  in  the 
ownership  and  possession  of  the  same,  to  wit :  — 

**  Thirty-two  thousand  arpents  of  land  acquired  by  Stephen 
Girard  from  Charles  F.  Morehouse,  Ann  M.  Morehouse,  Lu- 
cretla  C.  Morehouse,  Eliza  C.  Sterling,  and  the  heirs  of  Sophia 
L.  Morehouse,  by  act  of  the  13th  of  January,  1824,  before  Oli- 
ver J.  Morgan,  parish  judge  and  ex  officio  notary  public  for  the 
parish  of  Ouachita.  . 

"  Two  thousand  arpents  of  land,  more  or  less,  acquired  by 
Stephen  Girard.  from  Thomas  liovcll,  by  act  of  the  9th  of 
March,  1825,  acknowledged  before  C.  Pollock,  notary  public 
in  and  for  the  city  of  New  Orleans,  and  ratified  by  said  Lovell 
by  act  of  the  3d  of  October,  1826,  before  Samuel  G.  Raymond, 
notary  public  in  and  for  the  State  of  New  York. 

"  Eight  thousand  arpents  of  land  acquired  by  Stephen  Girard 
from  George  Y.  Morehouse  and  Martha,  his  wife,  by  act  of  the 
28th  of  April,  1825,  before  Thomas  Adams,  notary  public  in 
and  for  the  State  of  New  Jersey,  at  Burlincton,  in  said  State. 

"  Seventy-four  thousand  one  hundred  and  sixty-seven  arpents 
of  land,  more  or  less,  acquired  by  the  said  Stephen  Girard  by  a 
decree  of  partition  between  said  Girard,  James  Lyle,  and  Rob- 
ert R  Griffith,  rendered  in  the  year  1827  at  the  October  term  of 
the  Seventh  Judicial  District  Court  for  the  parish  of  Ouachita, 
by  the  Honorable  J.  H.  Overton,  judge,  in  the  suit  entitled 
Stephen  Girard  v.  Robert  E.  Griffith  and  the  Representatives 
of  James  Lyle.  The  whole,  according  to  the  judgment  and 
figurative  plans  of  partition,  filed  in  the  aforesaid  suit 
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**  All  tl^e  share  of  Stephen  Girard'(ten  twenty-first  parts)  in 
that  part  of  four  hundred  and  twenty-six  thousand  arpents  of 
land,  more  or  less,  which  has  not  been  comprised  in  the  afore- 
said decree  of  partition,  rendered  in  October,  1827,  and  which 
was  acquired  by  Stephen  Girard,  James  Lyie,  and  Robert  K 
Grriffith,  as  tenants  in  common,  from  Greorge  Y.  Morehouse  and 
Abigail  Morehouse,  and  their  trustee  WilUam  Griffith,  by  con- 
veyance of  the  29th  of  January,  1822,  acknowledged  on  the 
same  day  before  Thomas  Adams,  notairy  public  in  and  for  the 
State  of  New  Jersey,  at  Burlington,  in  said  State. 

^  Twelve  thousand  five  hundred  arpents  of  land  acquired  by 
Stephen  Girard  from  John  Carriere  and  Marr,  his  wife,  by  act 
of  the  6th  of  November,  1819,  before  John  Gill,  notary  public 
at  Baltimore,  in  the  Stat»  of  Maryland. 

<<  Four  thousand  three  hundred  arpents  of  land  acquired  by 
Stephen  Girard  by  virtue  of  an  act  made  before  Oliver  J.  Mor^ 
gan,  parish  judge  and  ez  officio  notaryjpublic  for  the  parish  of 
Ouachita,  on  the  22d  of  November,  ihZ^ 

^  Twenty-three  thousand  nine  hundred  and  sixty-four  arpents 
of  land  acquired  by  Stephen  Girard  from  Greorge  Hamilton,  by 
virtue  of  a  judicial  sale  thereof  made  by  Jonathan  Morgan, 
sheriff  of  the  parish  of  Ouachita,  on  the  Sfth  day  of  February, 
1825,  by  virtue  of  a  writ  of  execution  issued  at  the  suit  of  the 
syndics  of  Edward  Brooks. 

M  Four  thousand  arpents  of  land  acquired  by  Stephen  Girard 
from  Ceesar  McLauchUn  by  act  of  the  11th  of  February,  1825, 
before  Oliver  J.  Morgan,  parish  judge  and  ex  officio  notary 
public  for  the  parish  of  Ouachita. 

''  Two  thousand  three  hundred  and  forty  arpents  of  land  ac« 
quired  by  Stephen  Girard  from  Thomas  B.  Franklin,  by  private 
act  of  the  11th  of  February,  1828,  recognized  on  or  about  the 
14th  of  March,  1828,  before  Oliver  J.  Morgan,  parish  judge  and 
ez  officio  notary  public  for  the  parish  of  Ouachita. 

"  Thirty-six  thousand  five  hundred  and  forty-nine  arpents  of 
land,  more  or  less,  acquired  by  Stephen  Girard  from  John 
Adair,  by  act  of  the  10th  of  July,  1822,  before  Oliver  J.  Morgan, 
parish  judge  and  ez  officio  notary  public  for  the  parish  of  Oua- 
chita. 

^  Ten  thousand  acres  of  land  acquired  by  Stephen  Girard 
from  John  Casey,  by  act  of  the  9th  of  March,  1829,  before  Oli- 
ver J.  Morgan,  parish,  judge  and  ez  officio  notary  public  for  the 
parish  of  Ouachita.    Judgment  signed  June  12th,  ].848. 

«  Theo.  H.  McCaleb,  K  &  Judge."^ 

From  this  decree  the  United  States  appealed  to  this  court 
The  appeal  was  argued  by  Mr.  Crittenden  ( Attomey-Gteneral), 
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for  the  United  States,  and  by  JiSr.  Slrawbridffe  and  Mr.  SquUf 
on  behalf  of  the  appellees,  with  whom  was  Mr.  John  Sergeamt^ 
lepresenting  the  city  of  Philadelphia. 

Mr.  OritUnden  made  the  following  points. 

Ist^  That  the  original  concession  to  Bastrop  (if  any  was 
ever  made),  or  if  not  the  original,  then  at  least  an  official  and 
authentic  copy  thereof,  ou^ht  to  have  been  produced,  and  was 
Indispensable  and  essentisu  to  the  maintenance  of  the  claim  of 
the  complainants,  and  that  without  it  their  bill  ought  to  have 
been  dismissed. 

2d.  That  the  testimony  which  was  offered  and  admitted  for 
the  purpose  was  inadmissible,  and  if  admissible,  was  insuffi- 
cient to  establish  the  alleged  grant  to  Bastrop,  to  prove  its  loss, 
or  to  warrant  the  introduction  of  secondary  evidence  for  proof 
of  said  grant  The  more,  especially,  as  the  claimants  haa  not, 
in  th^  petition,  alleged  its  loss,  or  their  inability  to  produce  it, 
and  had  not,  therefore,  by  their  allegations,  laid  any  founda- 
tion for  the  introduction  of  the  testimony  they  were  allowed 
to  give. 

Sd.  That  the  evidence  which  was  offered  and  admitted  to  go 
to  the  jury,  as  to  the  former  existence  of  said  grant,  or  as  to  its 
loss,  was  illegal,  and  ought  not  to  have  been  admitted  on  the 
trial ;  and,  furthermore,  that  the  verdict  is  not  warranted  by 
the  evidence,  and  is  in  itself  bad ;  finding  conclusions  of  law, 
instead  of  matters  of  fact 

But,  4thly  and  chiefly,  it  will  be  insisted  that  the^conciession 
relied  on  by  the  claimants  is  not  a  concession  to  Bastrop,  un- 
der whom  they  claim,  and  confers  on  him  no  title  to  the  land 
in  controversv.  It  is  in  its  object  and  purpose,  and  in  all  ma- 
terial particulars,  if  not  in  terms  and  words,  identical  with  that 
which  was  relied  upon  as  a  concession  to  the  Marquis  de  Mai- 
son-Rouge,  in  the  case  of  the  United  States  v.  King  and  Coxe, 
and  was  therein  adjudged  and  decided  bv  this  court  not  to  be 
a  grant  or  concession  to  the  said  Maison-Kouge.    7  How.  83?. 

The  decision  made  in  respect  to  the  Maison-Rouge  conces- 
sion is  supposed  to  be  in  point,  and  decisive  against  the  pretend^ 
ed  concession  to  Bastrop,  atid  against  the  present  claimants. 

In  addition  to  his  own  argument,  36r.  Crittenden  sanctioned 
and  adopted  the  following  view,  prepared  by  the  District 
Attorney,  which  the  reporter  prefers  to  hra  own  notes  of  the 
oral  argument 

Every  plaintiff  who  brings  his  suit  against  the  United  States 
under  the  act  of  26th  May,  1824,  must  show  a  daim  to  land 
founded  either  on  a  granl^  concession,  warrant|  or  order  of 
62* 
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survey.  The  plaintifis  here  aOege  their  claim  to  be  founded  on  a 
grant  from  the  Baron  de  Carondelet  to  Bastrop ;  and  if  he  made 
snch  a  grant,  it  can  scarcely  be  denied  that  tiieir  daim  is  good 
His  authority  was  competent;  the  date  of  the  instrmnent 
brings  it  within  the  time  prescribe  by  ihe  first  section  of  the 
act  above  quoted,  and  Bastrop  was  an  inhabitant  of  the  prov- 
ince  at  the  time.  It  is  believed  that  a  fair  examination  of  the 
instrument  relied  on  will  brin^  us  to  the  conclusion,  that  there 
was  not,  and  was  not  intended  to  be,  any  grant  of  land  person-, 
ally  to  Bastrop ;  and  that  he  himself  never  asked  for  any  land ; 
that  what  is  alleged  to  be  a  grant  of  land  to  Bastrop  is,  in 
truth,  nothing  but  a  contract  entered  into  with  him  by  the 
colonial  governnient,  whereby,  for  certain  benefits  and  advan- 
tages  stipulated  in  his  favor,  he  was  to  undertake  the  personal 
trouble  of  bringing  into  the  province,  at  the  expense  of  the 
government,  five  hundred  families  of  French  royalists,  to  be 
settled  on  a  defined  tract  of  country,  twelve  leagues  square,  for 
the  purpose  of  cultivating  wheat ;  each  of  the  families  to  receive 
a  grant  of  four  hundred  arpents  of  land,  and  Bastrop  to  enjoy 
the  monopoly  of  grinding  the  wheat  at  the  flouring-mills  he  had 
already  established  on  the  Ouachita,  and  exporting  flour  free 
of  duty  to  Havana ;  but  not  the  slightest  mention  is  made, 
either  expressly  or  by  implication,  of  any  land  granted  to  Bas- 
trop himself. 

The  documents  on  which  this  claim  rests,  besides  being  in  the 
record  as  already  noted,  may  be  found  in  a  convenient  shape  in 
Matthew  St  Clair  Clarke's  compilation  of  the  laws  of  the 
United  States  in  relation  to  Public  Lands.  Washington, 
Gales  &  Seaton,  1828,  p.  951  et  seq. 

The  first  is  the  petition  of  Bastrop  to  Carondelet  This  states 
Bastrop's  intention  of  proceeding  to  the  United  States  to 
procure  the  emigrant  families;  urges  the  necessity  of  the 
goverment's  designating  a  district  twelve  leagues  square,  in 
which  the  families  should  be  placed ;  points  out  the  object  of 
their  introduction,  to  cultivate  wheat  and  prevent  the  introduc- 
tion of  negroes ;  askd  permission  to  export  the  flour  to  Havana ; 
and  declares  that  the  government  should  pay  the  expenses  of 
bringing  in  the  families. 

Now,  this  is  not  a  petition  for  a  grant  of  land,  nor  any  thing 
like  it;  there  are  no  words  in  the  document  by  which  the 
Baron  de  Carondelet,  or  any  one  else  reading  it,  could  possi- 
bly understand  that  Bastrop  desired  any  land  for  himself.  It 
will  be  seen  by  it  that  Bastrop  had  formed  an  establishment 
on  the  Ouachita.  "  The  introduction  of  negroes  and  the  making 
of  indigo  in  that  district,"  he  says, "  would  cause  your  petitioner 
irrevocably  to  lose  the  expenses  of  his  establishment"     His 
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object  is  to  increase  the  population  in  the  vicinity  with  such 
settlers  as  would  be  useful  to  him,  viz.  those  who  cultivate 
wheat ;  a  grant  of  land,  no  matter  how  large,  to  himself  would 
not  answer  his  purpose;  it  is  not  land  he  wants,  but  families; 
and  he  has  not  means,  a  royalist  refugee  himself,  to  bring  these 
families  into  the  province ;  he  therefore  prays  the  government 
to  pay  the  expenses  of  their  transportation  hither.  But  the 
families  themselves  would  not  come  simply  for  the  purpose  of 
promoting  the  interested  views  of  Bastrop.    What  then  ?     He 

{>rays  the  government  to  induce  them  to  come  by  a  gratuity  of 
bur  hundred  arpents  of  land  to  each  family.  It  is  plain,  then, 
that  Bastrop  does  not  ask  for  any  land  for  himbelf  in  so  many 
words,  nor  does  he  by  implication ;  but  he  asks  that  conces- 
sions should  be  made  to  the  settlers.  Now,  had  he  intended 
to  ask  for  the  land  for  himself,  why  should  he  pray  that  the 
government  should  make  concessions  to  the  settlers  out  of  the 
veiT  land  which  was  all  to  be  given  to  him,  and  when  he  him- 
self  could,  if  his  pretended  prayer  were  granted,  give  them  as 
much  as  be  pleased  himself  1  With  what  grace  oould  he  think 
of  asking  for  so  unusual  and  enormous  a  grant  of  land  for  him- 
self, when  not  only  was  he  offering  to  do  nothing  personally  for 
the  government,  but  is  calling  upon  it  to  incur  heavy  expenses 
in  bringing  in  the  immigrants,  whose  labor  was  to  be  highly 
beneficial  to  himself,  and  to  grant  him  peculiar  commercial 
favors  and  privileges  not  accorded  to  other  inhabitants  of  the 
province.  Bastrop,  then,  asks  for  no  land  for  himselt  Does 
Carondelet  grant  him  any  ? 

The  next  document  (on  pac^e  952)  will  answer.  It  is  the 
decree  of  Carondelet  on  the  foregoing  petition,  and,  as  was 
usual,  indorsed  on  the  petition  itself.  Its  terms  are  enti^-ely 
responsive  to  the  prayer.  There  is  not  one  of  them,  and  no 
word  of  them,  indicating  a  grant  of  land  to  Bastrop  himself 
personally,  or  insinuating  in  the  lightest  degree  that  Carondelet 
supposed  that  Bastrop  had  asked  him  for  any  land.  He  recog- 
nizes the  advantages  which  will  flow  from  Bastrop's  project; 
directs  the  commandant  of  Ouachita  to  designate  the  twelve 
leagues  square,  —  not  which  are  to  be  gratUeato  Bastrop^  and 
such  would  have  been  the  expression  had  a  grant  been  int^ded, 
—  but  ^  for  the  purpose  of  placing  thereon  the  families  which 
the  Baron  may  direct" ;  undertakes  to  pay  the  expenses  of  the 
families,  and  limits  the  number  to  be  brought  in  to  five  hundred. 
The  conclusion  of  this  decree  is  fully  expressive  of  the  intention 
of  the  governor,  and  demonstrates,  if  farther  proof  were  indeed 
necessary,  that  he  had  none  of  giving  land  to  Bastrop.  The 
words  are  these :  ''  After  the  lapse  of  three  years,  if  the  major 
part  of  the  establishment  shall  not  have  been  made  good,  the 
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twelve  leagues  square  destined  for  those  whom  the  petitioner 
may  place  there  shall  be  occupied  by  the  families  which  first 
present  themselves."  Here  we  have  the  destination  of  the 
twelve  leafi;ues  square  plainly  stated,  and  it  is  not  to  be  the 
property  oi  Bastrop. 

The  next  document  will  be  found  on  the  same  page,  952. 
It  is  in  the  form  of  an  approval  by  Carondekt  of  the  location 
of  the  twelve  leagues  square,  made  by  the  surveyor-general, 
Trudeau,  and  declares  that  *'we,''  the  governor,  *<  do  destine 
and  appropriate  the  aforesaid  twelve  leagues,  in  order  that  the 
said  Baron  de  Bastrop  may  establish  there,  in  the  manner  and 
under  the  conditions  expressed  in  the  said  petition  and  decree.'' 
Thb  was  the  order  given  by  Carondelet  after  the  survey  had 
been  made,  and,  equally  with  the  decree  upon  Bastroji^s  pe- 
tition, contains  no  words  that  can  be  construed  into  a  grant 
of  land  to  him.  If  these  instruments,  on  which  alone  the 
plaintifls'  claims  rest,  so  far  as  the  twelve  leagues  square  are 
concerned,  contain  no  words  of  grant,  nor  any  words  equiva- 
lent  thereto,  how  can  plaintiib  recover? 

By  the  common  law,  ^  Grants,  concessions,''  are  ^  the  reg- 
ular method  of  transferring  the  tnroperty  of  incorporeal  hoe- 
ditaments,  or  such  things  whereof  no  livery  can  be  had."  ^  It 
therefore  differs  but  little  from  a  feoffment,  except  in  its  subject- 
matter  ;  for  the  operative  words  therein  commonly  used  are 
dedi  ei  concessit  have  given  and  granted."  See  2  Blackstone's 
Commentaries,  317.-  So  ^  a  feofiment"  ^is  the  most  ancient 
method  of  conveyance,  the  most  solenm  and  public,  and  there- 
fore the  most  ea»Uy  remembered  and  proved.  And  it  may  be 
properly  defined  a  gift  of  any  corporeal  hereditament  to  an- 
other." "  The  aptest  word  oi  feoffment  is  do  ox  dedL^  See 
2  Blackstone's  Commentaries,  p.  310.  The  common  law  au- 
thor here  lays  down,  not  only  the  principle  of  his  own  system, 
but  of  universal  reason ;  for  it  is  a  maxim,  applicable  to  all  sys- 
tems and  known  in  all  idioms,  that  no  one  is  easily  to  be  pre- 
sumed to  give  away  what  belong^  to  hioL  Nemo  facile  pre* 
sumUur  donare.  Groverned  by  the  reason  of  this  maxim,  the 
common  law  requires  expressly,  in  the  concession  of  corporeal 
or  incorporeal  hereditaments,  absolute  words  of  gift ;  ana,  gov- 
erned by.the  same  reason,  every  tribunal,  no  matter  where  sit- 
ting or  under  what  system,  will  decide  that  A  has  not  given 
any  thing  to  B,  by  wntten  oonveyance,  unl^  the  instrument 
uses  woinds  oi^fty  or  words  implying  gifly  and  equivalent  to  it 
Measured  by  this  standard,  the  instrument  relied  on  as  a  grant 
of  land  to  Bastrop  utterly  fails. 

It  would  b^  quite  impossible  to  find  any  instrument,  which 
has  ever  been  decided  by  the  courts  of  the  United  States  JbP  be 
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a  valid  grant  of  lands,  that  did  not  contain  the  express  words 
of  ^nt  To  support  this  position,  any  case  may  be  looked  into 
which  came  up  to  the  Supreme  Court  of  the  United  States 
from  Florida  or  Missouri,  under  the  laws  permitting  parties  to 
bring  suit  to  test  the  validity  of  their  claims  to  lands  in  those 
States.  We  may  cite  U.  States  v.  Arredondo,  6  Petersy  692 ; 
Same  v.  Percheman,  7  lb.  54 ;  Same  v.  Clark,  8  lb.  440 ;  Same 
i;.  Richard,  8  lb.  471 ;  Same  v.  Hernandez,  8  lb.  485 ;  Same  t;. 
Delasans,  9  lb.  123, 124 ;  Same  v.  Clark,  9  lb.  168 ;  Same  v. 
Burgoin,  13  lb.  85;  Same  t;.  Arredondo,  13  lb.  133;  Same  v. 
Rodman,  15  lb.  136 ;  Same  v.  Delespine,  15  lb.  231. 

Every  one  of  these  has,  in  express  terms,  what  the  Bastrop 
claim  has  not,  either  expressly  or  by  implication, — direct  wordb 
offi[rant. 

under  the  system  of  rules  and  regulations  adopted  by  Spain 
for  the  settlement  and  disposal  of  the  public  lands  of  her  colo- 
nies,  contracts  between  the  government  and  individuals  for  the 
introduction  of  settlers^  of  which  this  contract  with  Bastrop  is 
one,  were  well  known.  They  sometimes  contained  a  grant  of 
land  ,to  the  contractor,  and  sometirpes  not ;  the  former  was  an 
incident,  and  not  of  the  essence  of  the  contract,  and  many  were 
made  without  it.  As  an  illustration,  attention  is  called  to  the 
case  of  the  United  States  r.  Arredondo  and  others,  6  Peters, 
692.  In  this  case,  Arredondo  and  son  present  a  petition  to  the 
Intendant,  Don  Alexander  Ramirez,  onering  to  ibrm  an  estab- 
lishment of  two  hundred  families  at  a  place  called  Alachuai 
which  thev  undertook  to  bring  in  at  their  own  cost,  provided 
they  should  obtain,  in  absolute  property,  a  grant  of  four  leagues 
of  land.  Whereupon  Almirez  issues  his  decree,  ii^  whi6h  he 
uses  these  words :  '^  I  grant  to  them  the  part  which  they  solicit 
of  the  said  tract  belonging  to  the  royal  domain." 

Here  is  the  most  striking  contrast  to,  or  indeed  the  very  op- 
posite of,  the  petition  and  decree  in  the  Bastrop  case.  Arre- 
dondo asks  for  a  grant  of  land  to  himself;  Ba<^trop  does  not. 
Ramirez  grants  to  Arredondo  a  tract  of  land.  Carondelet  uses 
no  such  word  in  relation  to  Beistrop.  Bastrop  and  Arredondo 
are  both  petitioning  officefs  of  the  same  government^  acting 
under  the  same  system  of  laws ;  but  their  petitions  are  diflTerent, 
and  the  decrees  are  different  How,  then,  can  they  both  be 
made  to  mean  the  same  thing? 

In  looking  further  into  the  Bastrop  papers  (see  Laws  relat- 
ing to  the  Public  Lands,  p.  953),  we  find  a  petition  from 
Bastrop  to  Carondelet,  dated  New  Orleans,  Juuq  12, 1797, 
fully  two  years  after  the  original  petition  praying  to  be  al- 
lowed to  bring  in  his  settlers,  and  in  this  ^  he  begs  a  grant, 
along  the  Bayou  Bartholomew  from  its  source  to  its  mouth,  of 
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six  toises  on  each  bank,  to  construct  npon  them  the  mills  and 
works  be  may  find  necessary,"  &a ;  and  on  the  same  page  is 
fomid  the  decree  of  Carondelet  on  this  second  petition,  saying; 
^  I  fi[rant  him,  in  the  name  of  his  Majesty,  and  by  virtae  of  the 
authorities  which  he  has  conferred  upon  me,  liberty  to 
the  Bayou  Siar,"  "  I  also  grant  him  the  exclusive  enjoyment 
of  six  toises  of  ground  on  each  side  of  the  Bayou  Barthelemi, 
from  its  source  to  its  mouth."  Now,  if  there  were  nothing 
else,  this  alone  would  be  conclusive  against  the  construction 
attempted  to  be  put  upon  the  petition  of  Bastrop  and  de- 
cree of  Carondelet  in  1795,  by  which  the  plaintiffs  claim  a 
gmnt  of  twelve  leagues  square ;  for  on  examining  the  plat  of 
survey  of  Trudeau  of  the  said  twelve  leagues  square,  it 
will,  be  found  that  thb  very  Bayou  Bartholomew  runs  right 
through  the  middle  of  it.  Hence  the  fact  is  dearly  demon- 
strated, that  the  proceedings  in  1795  were  not  a  grant  of  land, 
because,  if  granted  to  him  already  in  1795,  Bastrop  certainly 
would  not  pray,  in  1797,  for  a  grant  of  six  toises  on  each  sidb 
of  the  Bayou  Bartholomew,  as  the  decree  in  1795  would 
already  have  given  him,  not  only  six  toises,  but  many  mUes 
deep  on  both  sides  of  that  bayou.  Note,  too,  the  mode  in 
which  Bastrop  asks  for  these  six  toises ;  he  thinks  it  necessary 
to  apologize  for  making  so  lar^e  a  demand.  ^  This  request, 
Sir,"  says  he,  ^  will  not  be  considered  exorbitant,  when  you  are 
pleased  to  observe  that  your  petitioner,  who  will  expend  in 
tBese  works  twenty  thousand  dollars,  will  be  exposed,  without 
these  grants,  to  lose  all  the  fruits  of  his  labors."  How  ridicu- 
lous to  suppose  that  a  man,  who  had  ahready  asked  for  and 
detained  one  hundred  and  forty-four  square  miles,  would 
think  it  necessary  to  excuse  himself  for  makinfi;  a  modest  and 
reasonable  application  for  six  toises !  How  still  more  ridicu- 
lous to  suppose  that  a  man,  who  had  already  obtained  a  grant 
of  twelve  leagues  square,  would  within  two  years  apply  for  a 
grant  of  six  toises  of  the  very  same  land,  included  in  the  veiy 
same  twelve  leagues  square  I 

The  foregoing  considerations  would  appear  to  be  conclusive 
against  the  plaintiffs'  claim ;  but  another  may  be  added,  of 
importance  not  only  in  this,  but  in  many  other  suits  brought 
against  jthe  United  States.  If  this  be,  as  plaintiffs  allege,  a 
gmnt  to  Bastrop,  was  the  grant  perfect  or  inchoate  at  the  date 
of  the  cession  of  .the  country  to  the  United  States  ?  K  the 
grant  were  perfect  before  that  time^  then  it  does  not  comis 
under  the  act  of  26th  May,  1824.  Such  a  grant  was  protected 
by  the  treaty  of  Paris ;  it  had  no  need  of  an  act  of  Congress  to 
assist  it ;  it  has  been  repeatedly  decided  by  the  tribunals  of 
liouisiana,  and  the  principle  is  recognized  by  the   Supreme 
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Court  of  the  United  States,  that  a  party  claiming  land  by 
virtoe  of  a  Spanish' or  French  grant,  perfected  before  the  ces- 
sion, could  maintain  successfully  his  action  of  ejectment  against 
a  possessor  under  a  subsequent  title,  even  if  that  title  were  a 
patent  from  the  United  States.  The  act  of  1824,  therefore, 
was  not  intended  to  afford  parties  an  opportunity  to  sue  the 
United  States  in  cases  where  those  parties  could  have  relief 
against  individuals  in  possession,  but  to  grant  a  remedy  to 
those  whose  rights  were  not  perfected  at  the  date  of  the  treaty, 
and  whose  claims  were  of  such  a  character  as,  though  imperfect, 
were  binding  on  the  conscience  of  our  predecessors;  and  t6 
those  whose  claims,  even  when  perfect  grants,  were  derived 
from  the  officers  of  Spain  who  remained  in  possession  of  the 
country  subsequently  to  the  treaty  of  St.  Udefonsp,  pp  to  th^ 
date  of  the  actual  surrender  of  the  province  to  the  authorities 
of  the  United  States,  all  such  grants,  without  exception,  having 
been  declared  null  and  void,  except  certain  cases  of  actual  set- 
tlers, by  the  stringent  provisions  of  the  14th  section  of  the  act 
of  March  26th,  1804,  entitled  **  An  Act  erecting  Louisiana  into 
two  Territories,  and  providing  for  the  temporary  government 
thereof."    2  Statutes  at  Large,  287. 

But  if  this  claim  of  Bastrop  were  only  an  inchoate  mnt  at 
the  time  of  the  cession,  then  it  is  incumbent  -on  the  plaintiffii 
to  show  that  it  was  prevented  from  being  perfected  by  the 
transfer- of  the  country  to  the  United  States ;  for  the  first  section 
of  the  act  of  26tii  May,  1821  (4  Statutes  at  Large,  52),  pro- 
vides, among  other  requisites  of  the  claims  whose  validity  may 
be  tested  in  the  District  Courts  of  the  United  States,  this  one, 
— that  thejr  "  might  have  been  perfected  into  a  complete  title, 
under  and  in  conformity  to  the  laws,  usages,  and  customs  of 
the  government  under  which  the  same  originated,  had  not  the 
sovereignty  of  the  country  been  transferred  to  the  United 
States";  showing  that  Ciongress  only  intended  the  United 
States  to  be  sued  (for  this  is  a  law  which  must  be  construed 
strictW  in  favor  of  the  government)  in  those  casps  where  the 
transfer  of  the  country  prevented  the  perfection  of  the  plaintifTs 
title.  Now  it  is  incumbent  on  the  plednti^s  to  show  that  such 
was  the  fact  In  the  present  case,  however,  it  is  dear  that,  as 
the  Spanish  officers  were  in  possession  of  the  country  during 
more  than  eight  years  after  the  commencement  of  Bastrop's 
proceedings,  u  he  ever  had  a  grant,  he  could  within  that  time 
nave  got  it  completed,  and  as  he  did  not,  the  cause  mnst  lie  in 
some  other  circumstance  than  the  transfer  of  the  sovereignty  to 
the  United  States;  he  fEols,  therefore,  in  one  of  the  essential 
features  of  all  suits  that  can  be  brought  under  this  act  of 
Congress. 
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On  the*  part  of  the  appellees  there  were  three  elaborate  Iniefs 
filed,  by  Mr.  StrawbrtagCf  Mr.  SouU^  and  Mr.  SergtcuU^  and 
the  case  was  frdlv  argaed  orally  by  the  two  first-named  conn* 
sellors.  From  all  these  materials,  the  reporter  is  perplexed 
to  make  a  selection  to  present  to  the  reader.  Each  of  the 
counsel  covered  the  whole  ground  in  his  argument  The  two 
most  essential  points  were,  1st,  the  power  of  the  Governor- 
General  to  make  such  a  grant,  and  the  laws  under  ^nrhich  it 
was  made ;  and  2d,  what  was  the  nature  of  the  contract  or 
grant  As  bearing  more  particularly  upon  the  first,  the  views 
of  Mr.  Strawbridge  are  presented,  and  upon  the  second,  those 
olMr.SouU. 

After  examining  the  various  muniments  of  title  Mr.  Stravh 
bridge  proceeded  as  follows. 

Such  are  the  title-deeds  proper  of  the  ^  Bastrop  grant.^  To 
any  person  conversant  with  the  ancient  Spanish  laws,  its  idiar- 
acter  and  object  are  unmistakably  obvious.  Philip  Heniy 
^eri  de  Bastrop  was  what  is  termed  B,poblador  or  colonizer. 
The  word,  as  defined  by  Salva,  signifies  **  he  who  peoples ; 
founder  of  a  colony,  —  urbtum  sen  cohniarum  condilor,^  His 
contract  was  of  a  kind  familiar  to  the  laws  of  Spain.  It  was 
the  policy  of  that  countrv,  as  it  is  now  tiie  policy  of  our  own, 
to  encourage  the  population  of  her  vast  and  magnificent 
recdms,  which  lay  almost  valueless  until  their  resources  could 
be  developed' under  the  influence  of  civilization.  One  of  the 
most  ready,  as  well  as  least  expensive,  means  of  eflecting  this 
object  was,  by  granting  large  tracts  of  land  to  the  hardy  and 
.enterprising  adventurers  who  were  wiliin^;  to  follow  fortune  into 
the  unexplored  wilderness  of  the  New  World,  whether  singly  or 
bringing  followers  in  their  train.  To  such,  the  reward  would 
naturally  be  proportionate  to  the  services  rendered.  Every 
man  became  an  acqubition  to  the  country,  and  as  land  cost 
nothing  to  the  crown,  it  was  liberally  bestowed.  To  men  of 
note,  or  eminent  for  their  services,  a  province  formed  no  very 
generous  guerdon.  Cortes  received  a  principality ;  other  con- 
querors, discoverers,  and  colonizers  were  rewarded  with  grants 
of  various  extent  and  value.  The  solitary  emigrant,  even  with- 
out friends  or  influence,  had  only  to  ask  m  order  to  receive,  on 
easily  performed  conditions,  such  as  actual  cultivation  and 
occupancy,  an  ample  property  in  fee  simple  to  him  and  his 
heirs  for  ever.  All  grants  were  held  by  mere  allodial  tenure, 
and  were  almost  invariably  irrevocable;  always  so  in  the 
absence  of  any  clause  to  the  contrary.  They  were  greater  in 
New  than  in  Old  Spain. 

<<  Our  ancient  legislators,"  writes  Guaiinbs,  Historia  de  Vin« 
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culos  y  Mayorazgos  (Entails  and  Primogenitare),  chap.  11,  p. 
150,  ^<  to  repeople,  cultivate,  and  defend  the  lands  they  con- 
quered, endeavored  to  establish  {arraigar)  upon  them  families 
of  all  classes,  by  means  of  great  favors,  franchises,  and  dona- 
tions. The  spaces  of  land^  allotments,  and  caballerias  were 
not  equal  in  aJl  places,  varying  greatly,  according  to  the  greater 
or  less  extent  of  the  territory,  the  importance  of  its  repeopling, 
its  situation  more  or  less  immediate  to  enemies,  and  other  cir- 
cumstances. For  this  reason  the  caballerias  (a  knight's  share 
or  fee)  and  peonias  (a  foot-soldier's  share)  were  much  more 
liberal  generally  tiian  in  Spain." 

The  pobladores  were  specially  favored.  For  their  services 
in  introancing  emigrants,  and  settling  them  in  districts  allotted 
to  their  reception,  they  not  only  became  entitled  on  perform- 
ance of  their  contracts  to  such  portion  of  the  designated  tracts 
as  was  not  reserved  to  the  use  of  the  subordinate  colonists,  or, 
if  none  had  been  actually  marked  out,  a  concession  varying 
according  to  the  express  or  implied  terms  of  the  contract,  and 
the  importance  of  the  colony;  but  they  were  also  rewarded 
with  numerous  marks  of  honor  and  distinction.  The  celebrat- 
ed body  of  laws,  known  as  the  Becopilacionde  las  Indias, 
)MromuIgated  about  1680,  for  the  regulation  and  government  of 
the  Hispano- American  possessions,  and  repealing  or  supersed- 
ing all  contrary  enactments,  so  far  as  concerned  those  coun- 
tries, treats  expressl  v  of  colonizers,  colonists,  and  colonies.  Bv 
Tom.  IL  book  4,  title  5,  law  11,  pobladores,  their  heirs  or  chil- 
dren, became  vested  with  full  civil  and  criminal  jurisdiction 
over  their  respective  colonies,  with  the  power  of  appointinc;  al- 
(^des  and  other  inferior  officers.  By  various  laws  ot  the  follow- 
ing title  of  the  same  work,  they  were  exempted  from  imposts 
and  taxation,  privileged  to  wear  armor  offensive  and  defensive, 
recommended  to  the  special  care  and  favor  of  all  governors 
and  viceroys,  and  to  honorable  promotion  of  every  kind,  and 
ranked  among  the  nobility  of  the  land.  The  chapter  in  ques- 
tion is  curious ;  it  contains  not  a  law  that  does  not  confer  some 
mark  of  favor  or  distinction  on  discoverers  and  colonizers,  so 
hi^ly  were  their  services  esteemed. 

Between  those  who  colonized  the  country,  apd  ^those  who 
founded  cities,  towns,  &c.,  a  distinction  was  drawn,  and  the 
rules  respecting  them  and  their  rights  vaiy,  but  not  materially. 
Title  sixth  of  the  Recopilacion  de  las  Indias,  treats,  as  jiist  ob- 
served, of  the  honors  and  preferments  conferred  on  both  alike ; 
title  seventh,  chiefly  of  urban  settlements ;  and  title  fifth,  prin- 
cipally of  rural  colonies  and  their  colonizers.  It  is  this  title 
which  I  propose  briefly  to  translate  and  examine,  as  from  its 
provisions  it  will  be  at  once  perceived  that  the  rights  of  the- 
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principal  colonizer  to  the  surplas  of  land  in  a  poblacion  or 
settlement,  after  his  colonists  had  been  located,  was  a  legal 
right,  incident  to  the  contract,  arising  out  of  the  law  itself 
and  wholly  independent  of  and  unimpaired  by  the  absence  or 
presenfce  of  words  of  conveyance  to  him  in  the  instrument  of 
concession. 

The  first  five  laws  of  the  fifth  title  relate  merely  to  the  selec- 
tion of  good,  healthy,  and  accessible  lands  and  localities,  to  the 
salaries  of  officers,  the  employment  of  Indians,  &C.,  &c ;  and, 
like  very  many  of  these  laws,  are  only  recommendatory  in 
their  provisions.  A  translation  of  them,  more  classic  than 
close,  may  be  found  at  p.  33  of  the  Appendix  to  YoL  IL  of  the 
Land  Liaws,  compiled  by  Matthew  St  Clair  Clarke  in  virtue 
of  a  resolution  of  the  House  of  Representatives  of  March  1st, 
1833,  and  also  in  Vol.  IL  p.  44,  of  the  book  known  as  White's 
Recopilacion.  I  quote,  however,  from  an  original  Spanish 
edition,  printed  at  Madrid  in  1756,  by  authority. 

Lib.  4,  tit  5,  Law  6 : — "  If  the  fitness  of  the  country  sboulcL 
Sfford  opportunity  for  colonizing  some  town  wTEh  Spaniards^ 
with  a  council  of  ordinary  alcaldes  and  fegidores^  and  there 
should  be  a  person  who  will  undertake  a  contract  to  settle  it, 
let  the  agreement  be  msTde,  with  these  requisites :  That  within 
the  period  which  may  be  allotted  to  him  he  shall  have  at  least 
thirty  inhabitants,  and  each  one  of  them  a  house,  ten  breeding 
cows,  four  oxen,  or  two  oxen  and  two  young  bulls,'  one  breed- 
ing mare,  one  breeding  sow,  twenty  breeding  ewes  of  Castile, 
and  six  hens  and  a  cock.  He  shall  in  like  manner  nominate  a 
priest,  who  may  administer  the  Holy  Sacraments,  who  shall, 
the  first  time,  be  of  his  own  selection,  and  afterwards  accord- 
ing to  our  royal  presentation ;  and  he  shall  provide  the  church 
with  ornaments  and  articles  necessary  to  divine  service.  And 
he  shall  give  security  that  he  will  accomplish  it  within  the  time 
aforesaid  ;  and  if  he  do  not  complete  it,  Jet  him  forfeit  what  he 
may  have  built,  constructed,  and  cultivated,  which  we  appro- 
priate to  our  royal  patrimony ;  and  let  him,  moreover,  incar  a 
fine  of  a  thousand  dollars  of  gold  for  our  excheqaer.  And  if 
he  should  fulfilhis  obligation,  let  there  be  given  to  him  four 
leagues  of  boundary  and  territory,  in  a  square  or  oblong,  ac- 
cording to  the  quality  of  the  land,  of  such  form  that,  if  the 
limits  should  jbe  marked  out,  they  may  make  four  leagues 
square ;  with  this  requisite,  that  the  limits  of  said  territory 
should  be  distant  at  least  five  leagues  from  anv  city,  town,  or 
village  whatever  of  Spaniards,  and  that  prejudice  be  done  to 
no  village  of  Indians  or  to  a  private  individual." 

The  next  law  relating  to  rural  colonies  is  to  l^  construed 
in  connection  with  the  preceding,  as  appears  by  the  context 
It  runs  thus,  including  the  caption  :  — 
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Law  7th.  ^That  there  being  a  contract  for  a  greater  or 
smaller  npmber  of  inhabitants,  it  is  to  be  granted  with  bounda- 
ries and  territory  corresponding,  aiid  with  the  same  conditions.'' 

^  If  there  be  any  one  who  will  obligate  himself  to  make  a 
new  settlement  in  the  manner  provid^,  of  more  or  less  than 
thirty  inhabitants,  providing  there  be  not  less  than  ten,  let  there 
be  granted  to  him  boundaries  and  territory  proportionate,  and 
with  the  same  conditions." 

Now,  if  the  introduction  of  thirty  families  entitled  a  poblador 
to  a  tract  of  four  leagues  square,  how  many  leagues  would  he 
be  entitled  to  on  introducing  500  ?  De  Bastrop  was  evidently 
restricted  by  the  terms  of  his  contract  from  claiming  all  that  he 
might  have  claimed  in  the  absence  of  a  special  culotment  by 
metes  and  bounds. 

The  8th  law  simply  provides  that  the  children  and  relatives 
of  colonists  are  also  to  be  considered  as  settlers,  if  married. 

Law  9th.  '^  That  the  chief  poblador  shall  contract  with  each 
individual  who  may  enrol  himself  to  settle." 

M  In  the  contracts  for  new  settlements,  which  the  ^overnori 
or  the  person  who  may  have  that  power  in  the  Indies,  may 
make  with  a  city,  adelantado,  alcalde,  mayor,  or  corregidor,  the 
person  who  may  take  the  contract  shall  do  likewise  with  each 
one  of  the  individuals  who  may  enroll  themselves  to  settle,  and 
shall  obligate  himself  to  give  in  the  settlement  designated  lots 
for  building  houses,  arable  and  pasture  lands,  in  such  quantity 
ofpeonias  and  caballerias  as  each  one  of  the  settlers  may  obli* 
gate  himself  to  construct,  so  tlftit  he  do  not  exceed  or  give  to 
each  one  more  than  five  peonias^  nor  more  than  three  caballe- 
rias^ according  to  the  distinction,  difference,  and  measure  ex- 
t)ressed  in  the  laws  of  the  title  on  the  distribution  of  lands, 
ots,  and  waters." 

Law  10th.  "  That  when  there  is  no  private  colonizer,  but 
married  inhabitants,  the  settlement  is  granted  to  them,  provided 
they  be  not  fewer  than  ten." 

"  When  some  particular  individuals  shall  unite  in  making  a 
new  settlement,  and  there  shall  be  the  requisite  number  of 
married  men  for  the  purpose,  let  permission  be  given  them,  so 
that  they  be  not  fewer  than  ten  married  men ;  and  let  boun- 
daries and  territory  be  given  to  them,  according  to  what  has 
been  already  said ;  and  y/e  grant  them  power  to  elect  among 
themselves  ordinary  alcaldes  and  annual  officers  of  the  council 
of  the  settlement" 

Analogous  to  the  above  are  some  laws  from  book  4,  title  7, 
of  the  Recopilacion,  concerning  the  colonization  of  cities  and 
towns  (not  rural  colonies,  like  the  present). 

Law  7tb.  "  That  the  tract  is  divided  between  him  who  makes 
the  contract  and  the  settlers,  as  is  ordained." 
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<<  The  tract  and  territory  that  may  be  given  to  a  colonizer  by 
contract  is  divided  out  in  the  following  manner:  let  there  be 
first  taken  what  may  be  necessary  for  lots  of  the  settlenienti 
and  suitable  commons  and  pasture-grounds  in  which  the  cattle 
which  the  inhabitants  must  have  may  graze  abundantly,  and 
as  much  more  for  the  corporation  lands  of  the  place;  the  rest 
of  the  tract  and  territory  is  to  be  divided  into  four  parts ;  that 
part  which  he  may  select  shall  belong  to  him  who  is  obliged  to 
make  the  settlement,  and  the  other  three  are  to  be  divided  out 
by  lot  equally  to  the  settlers.'' 

The  other  laws  of  this  title  relate  chieflv  to  the  size  and 
arraxigement  of  streets,  squares,  churches,  dwellings,  &c.,  and 
must  be  considered,  not  as  imperative  and  stricUy  obligatory, 
but  merely  recommendatory  in  their  provisions.  Among  others, 
the  25th  law  confers  that  power  of  prorogation  of  contracts 
which  was  necessarily  exercised,  as  a  mere  matter  of  justice, 
by  the  Baron  de  Carondelet,  in  consequence  of  the  arbitrary 
order  contained  in  his  official  letter  of  June  18th,  1797 :  — 

"  If  by  reason  of  the  occurrence  of  some  fortuitous  event, 
the  colonizers  should  not  have  completed  the  settlement  within 
the  time  specified  in  the  contract,  let  them  not  lose  what  they 
may  have  expended  or  erected,  nor  let  them  incur  the  penalty; 
and  the  person  governing  the  country  may  prolong  it  as  the 
case  may  require." 

Lastly,  I  quote  from  book  4,  tit.  12,  law  4,  of  the  same  Reoo- 

Eilacion,  concerning  the  sale,  composition,  and  distribution  of 
mds,  lots,  and  waters. 

Law  4th.  <<  That  the  viceroys  may  give  lands  and  lots  to 
those  who  go  to  colonize." 

<<  If  in  the  discovered  parts  of  the  Indies  there  should  be 
some  sites  and  districts  so  good  that  it  may  be  proper  to  found 
settlements,  and  some  persons  should  apply  to  make  a  contract 
and  form  a  colony  on  them,  in  order  that  with  better  will  and 
usefulness  they  may  do  so,  let  the  viceroys  and  presidents  give 
them,  in  our  name,  lots,  lands,  and  waters,  in  conformity  to 
the  situation  of  the  couiltry,  so  that  it  be  not  to  the  prejudice 
of  a  third  person,  and  be  for  such  time  as  may  be  our  wUL"  * 

*  The  following  was  dted,  also,  to  show  the  power  of  the  Spanish  eovernors  to 
make  such  grants  as  that  to  Bastrop,  and  that  no  confirmation  hj  the  king  was 
necessary,  it  was  omitted  in  the  translation  of  the  laws  annexed  to  White's  Ueco- 
pilacion  and  Clarke's  Land  Laws. 

Book  4,  tit.  1 ,  hiw  4,  Laws  of  Indies.    "  Of  Discoyeries." 

"  We  establish  and  command  that  no  person,  of  whatorer  state  and  condition  be 
naj  be,  shall  of  his  own  anthority  make  any  discovery  by  land  or  sea,  nor  ontiy,  new 
settlement,  or  stock-farm  in  what  has  been  or  is  to  be  discorered  in  our  Indies,  with- 
oat  our  permission  and  provision,  or  that  of  whoever  may  hare  oar  power  to  grant 
it,  under  penalty  of  death,  and  of  forfeiture  of  all  his  property  for  our  chamber. 
And  we  command  the  viceroys,  audiences,  governors,  and  other  authorities,  not  to 
give  permission  to  make  new  discoveries  without  consultiiig  us,  and  haviDg  our 
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Other  laws  tit  pari  materia  exist  By  law  24,  tit  3,  lib.  4, 
the  chief  colonizer  is  aathorized  to  establish  the  right  of  primo- 

feniture  and  entail  to  all  that  may  have  been  granted  to  him. 
(y  law  3,  tit  5,  lib.  4,  they  are  authorized  to  cqnvey  t6  each 
settler. a  sab-conccssibn  not  exceeding  five  peoniaSj  or  foor 
cabailerias.  Afid  from  the  definition  of  these  measures  con- 
tained in  law  l,.tit  2,  of  the  same  Reeopilacion,  as  well  as  from 
Escricha,'  Dictionario  de  la  Jarisprudenciai  verb.  ^  Medida,^ 
where  he  gives  the  relative  proportions  of  Spanish  measures,  it 
is  apparent  that  De  Bastrop  contracted  to  narrow  down  very 
materially  his  own  sub-concessions  below  the  legal  maximum. 
Although  it  might  seem,  from  the  closing  sentence  of  the  law 
last  recited,  that  grants  to  pobladores  were  revocable  at  will| 
such)  nevertheless,  was  not  the  case,  unless  some  clause  to  that 
eflfect  had  been  especially  reserved  in  the  deed  of  concession. 
By  book  3,  tit  5,  law  1,  of  the  Novissima  Recopilacion  de  Cas- 
tiUa,  and  book  3,  tit  12,  law  8,  of  the  Fuero  Real,  which  em- 
body the  general  laws  of  the  resdm,  it  is  provided  that  gifts  be- 
stowed by  the  king  cannot  be  revoked  without  the  fault  of  the 
r.ntee,  and  pass  to  his  heirs.  So  by  4th  Febrero,  part  2,  lib. 
cap.  2,  ^  3,  and  No.  115,  it  is  held,  that  royal  donations 
should  be  liberally  construed ;  and  if  such  a  donation  be  made 
to  two  persons  conjointly,  and  on^  of  them  die  without  heirs, 
his  portion  accrues  to  the  surviving  donee.  In  likiB  manner, 
law  234,  page  74,  of  the  Leyes  del  Estilo,  declares,  that  he  who 
receives  a  aonation  from  the  crowji  may  do  with  it  as  he 
pleases.  And  Elizondo,  in  tom.  5,  part  2,  cap.  6,  §  8,  writes : 
**  There  is  no  doubt  that  things  which  sovereigns  bestow  upon 
any  person,  they  cannot  afterwards  deprive  them  of,  nor  prevent 
them  from  doing  with  as  *ftey  may  desire,  as  well  as  with  their 
other  property ;  more  particularly  if  the  gift  be  conferred  on 
account  of  the  merit  6t  the  person  favored,  the  donation  rising 
then  to  the  force  o^a  contract" 

The  kings  of  Spain  themselves  have  repeatedly  disclaimed 
any  such  po\i'er  of  issuing  letters  revocatory.  ^  Let  such  let- 
ten),  if  obtained,  so  far  as  regards  their  abrogation  or  deroga- 
tion, or  any  other  thing  therein  contained,  whereby  the  just  and 
legal  rights  ofa  party  are  taken  away,  be  of  no  avail,  nor  have 
any  force  or  vigor  whatever ;  let  such  letter  be  as  if  it  had  never 
been  given  or  obtained." — Montalvo,  Ordenanzas  Reales  de 

special  license.  Bat  woore  the  coontrj  maj  hare  been  alreadj  discoreied  and 
peacefnl,  we  permit  them  to  give  leave  within  tiieir  jurisdictions  to  make  the  settle* 
ments  {poUaaonu)  that  may  he  fit,  obsenring  the  laws  of  this  book,  provided  that, 
when  the  settlement  is  made,  they  send  us  forthwith  a  report  of  what  they  may  have 
executed ;  and  as  to  the  power  of  vicerovs  for  new  discoveries,  let  tlie  ^th  law, 
tU.  8,  lib.  3,  be  obsenred  in  the  cases  whi(tfi  it  comprises." 
63* 
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Castilla,  lib.  3,  tit  14,  law  7,  p.  723 ;  also  tit  12,  p.  672,  &c, 
and  p.  678,  whence  I  qnote. 

Of  the  powers  of  governors-general  to  grant  lands  and  to  con- 
tract for  their  colonization,  I  believe  there  can  be  no  doubt 
whatever.  The  very  laws  referred  to  not  only  authorize,  but 
require  it  By  various  other  statutes  of  torn.  2,  lib.  3,  tit  3,  of 
the  Recopilacion  de  las  Indias,  viceroys  and  governors  of  the 
American  provinces  of  Spain  are  invested  with  nearly  all  the 
authority  of  royalty  icself.  No  modem  pnxjuration  could  be 
more  plenary  than  the  second  law  of  this  titlQ ;  no  ukase  or 
firman  more  imperative  in  commanding  obedience  to  them  on 
the  part  of  Spanish  subjects.  It  confers  powers  without  other 
limit  or  restriction  than  may  be  provided  by  law ;  the  viceroy 
may  do  all  that  he  is  not  speciallv  and  directly  prohibited  from 
doing.  And  we  learn  from  De  Mesa,  Arte  Historica  y  Legal, 
lib.  2,  No.  91,  that  the  titles  of  viceroy,  captain  or  command- 
ant general,  and  governor  political  and  military,  are  synony- 
mous. The  question  of  their  power  to  grant  has  been  repeat- 
edly settled.  See  De  Armas  et  al.  v.  The  Mayor,  5  La.  Rep. 
132 ;  Arredondo's  case,  6  Peters,  728 ;  Delassus  v.  The  United 
States,  9  Peters,  117 ;  Chouteau's  Heirs  v.  The  United  States, 
9  Peters,  147 ;  Pollard's  Lessee  v.  Files,  2  HowaW,  591 ;  Soul- 
ard  et  al.  v.  The  United  States,  4  Peters,  591.  A  fortiori  they 
had  the  power  to  alienate  lands  of  the  royal  domain  for  a  valu- 
able consideration. 

Such  aire  the  Spanish  laws  under  which  this  grant  was 
made,  and  by  which  its  intent,  mea,ning,  and  validity  must  be 
tested.  They  had  not  merely  such  force  as  the  common  law 
of  England  exercised  over  her  colonies,  but  were  enacted  ex- 
pressly for  the  government  of  all  tht  American  possessions  of 
the  Spanish  crown.  They  may  strike  us  as  strange  or  unwise, 
yet  are  not  the  less  valid  on  that  account,  and  certainly  must 
appear  less  extraordinary  to  an  American  court  than  the  forms 
and  provisions  of  the  common  law  would  seem^  a  Spanish 
tribunal,  when  a  discussion  should  arise  about  an  entailed  es- 
tate, with  its  fines,  contingent  remainders,  and  common  recov- 
eries. De  Bastrop's  grant  is  assailed  and  treated  as  void  for 
the  alleged  absence  of  words  of  conveyance,  as  if  it  had  origi- 
nated under  the  common  law.  Yet,  were  such  words  wholly 
wanting,  which  is  not  the  case,  the  clear  and  unequivocal  laws 
under  which  it  was  reeilly  made  supply  that  want,  and  interpret 
the  meaning  and  effect  of  the  deeds.  They  form,  so  to  speak, 
th«  constUtUion  of  the  grant;  and  such  as  they  were  im- 
pressed upon  it  at  its  birth,  they  must  ever  continue.  But 
cQuld  any  Spanish  tribunal,  uninitiated,  ever  so  far  penetrate 
the  antiquated  nonsense  of  a  writ  of  ejectment  as  to  discover 
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its  real  object  and  effect,  plain  as  it  may  be  to  men  versed  in 
the  common  law  ?  And  when,  on  referrinfi;  for  information  to 
the  lawyers  of  the  land,  the  Spaniard  should  discover  that  the 
object  of  a  common  recovery  suffered  by  a  tenant  in  tail  was 
to  effect  what  was  most  positively  prohibited  by  law  (Black- 
stone  expressly  says  that  ^  they  are  fictitious  proceedings,  in- 
troduced by  a  kind  of  pious  fraud  to  elude  the  statutes  de  donis^ 
de  religiostSy  &c"),  what  would  be  his  astonishment  at  finding 
that  universiaJly  held  right  and  lawful  which  wore  every  aspect 
of  illegality,  and  was  in  fact  ille^  ?  A  Spanbh  jud^e  would 
probably  nullify  a  title  held  by  virtue  of  such  proceedings,  and 
would  blunder  in  so  doing.  Such  is  a  single  instance  of  the 
difficulties  and  dangers  which  beset  an  examiner  into  the  uii- 
&miliar  laws  and  legal  forms  of  a  foreign  country.  I  therefore 
ask,  that,  if  at  the  close  of  this  argument  any  doubt  should  re- 
main upon  the  mind  of  this  court,  the  claimants  may  have  the 
benefit  of  that  doubt ;  that  the  object,  meaning,  and  effect  of 
De  Bastrop's  grant,  as  made  probable,  or  rather  certain,  by  the 
deeds  themselves,  by  corroborating  documents,  by  extrinsic 
evidence,  by  the  contemporaneous  and  almost  prescriptive  in- 
terpretation of  popular  opinion,  as  well  as  of  hbtory,  by  the 
known  laws  and  policy  of^the  Spanish  government,  and  by  the 
opinion  of  the  jury  and  of  the  court  a  quo^  may  have  more 
than  ordinary  weight ;  and  that  forms  of  concession  followed 
more  than  half  a  century  a^o  in  a  foreign  land,  by  its  highest 
officers,  may  not  be  nullified  as  meaningless  and  void,  because 
they  do  not  conforin  to  the  ideas  of  men  belonging  to  a  later 
and  widely  different  age,  race,  government,  and  generation  ;  or, 
if  annulled,  that  it  may  not  be  except  upon  the  most  clear,  pal- 
pable, positive  evidence  of  their  utter  worthlessness  and  ille- 
gality. I  invoke,  in  short,  the  old,  trite,  terse  law-maxim, 
""OmniarUeactOj''  &ic. 

Mr.  SouU. 

Point  No.  2. —  Bights  of  the  claimants  under  the  title  which 
they  exhibit 

These  will  depend,  — 

1.  On  what  construction  b  placed  upon  the  terms  in  which 
it  is  ex^uted ;  and^ 

2.  If  the  terms  be  such  as  to  confer  only  imperfect  rights, 
upon  the  concomitant  circumstances  which  may  entitle  the 
claimants  to  have  them  perfected  into  complete  ones. 

Taking  the  instrument  to  be  unobstructed  by  any  suspensive 
clause,  absolute  ab  initio^  or,  in  other  words,  unconditional,  its 
bearing  and  import,  it  is  respectfully  submitted,  are  according 
to  the  usages,  customs,  and  laws  prevailing  in  Louisiana  at. 
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the  date  of  its  execution,  so  void  of  ambigaity,  and  expressed 
in  a  language  so  eminently  sacramentalj  as  Spanish  jurists 
would  say,  that  they  admit  of  no  possible  controversy,  doubt, 
or  evasion.  They  are  the  most  proper  terms  in  which  the 
special  thing  which  they  were  intended  to  effect  Qould  be  con- 
veyed; and  the  slightest  attention  to  their  obvious  meaning 
will  convince  the  court  of  their  legitimacy  and  fitness. 

In  the  ori^nal  requite  which  he  addresses  to  Governor 
Carondelet,  Saron  de  Bastrop  sets  forth,  ^That  it  is  indis- 
pensably necessary,  on  the  part  of  the  government,  that  there 
should  be  designated  a  district  of  about  twelve  leagues  square, 
in  which  may  remain  included  the  Bayou  Siard  and  its  vicin- 
ity, in  order  that,  without  the  least  obstacle,  those  families  may 
proceed  to  settle  upon  them,  which  the  applicant  is  going  to 
introduce,  under  the, express  condition  that  concessions  of  land 
are  to  be  gratis^  and  that  under  no  title  or  pretence  can  they 
exceed  the  quantities  of  400  arpents  at  most,"  &c.,  and  he 
prays  that  the  government  be  pleased  to  fix  the  number  of 
families  which  he  is  to  introduce. 

The  words  by  which  the  district  is  thus  to  be  separated  from 
the  king's  domain,  in  this  incipient  requHe,  are,  ^  Es  absobitO' 
menle  indispensable  que  per  parte  del  gobiemo  se  destine^^  tec 
By  referring  to  one  of  the  most  accredited  authorities  on  Span- 
ish philology  (Salva's  Dictionary),  your  honors  will  find  that 
the  word  destinar  is  the  proper  one  to  express  the  idea  which 
the  applicant  meant  to  convey.  '<  Destinar  :  Determinar  aiguna 
cosaparalgunfin  o  efectoP — "  To  determine  something  to  some 
end  or  purpose."  It  was  usual  that,  upon  such  requests  (Dili- 
gencias),  the  order  of  the  governor  should  issue ;  and  this  was 
done  either  by  inserting  at  the  foot  of  them  the  formal  words, 
"Ciwwo  lo  piae^  despadiase  par  secrelaria  en  la  forma  que  so- 
licita^^;  or  by  an  extended  order  expressing  the  assent  of  the 
Governor,  in  the  very  words  of  the  requite^  as  in  the  present 
case  for  instancy  where  the  order  reads :  <<  Juan  FilAiot  SeHO' 
lara  doce  leguas  en  quadro,  mitad  del  lado  de  Bayu  Siardytniiad 
del  lado  de  en/rente  del  Oua^hitay  para  ir  colocando  en  ellas  las 
familias  que  el  enunciado  Baron  fue  dirigiendoy^  &c. — "Don 
Juan  Fiihiol  will  designate  twelve  leagues  square,  half  on  the 
side  of  Bayou  Siard,  and  half  on  the  side  opposite  to  the  Oua- 
chita, that  the  families  which  the  aforesaid  Baron  is  conduct- 
ing may  locate  there,"  &c 

And  thus,  from  the  words  of  the  contract  entered  into  by  the 

,  Baron  de   Bastrop  with   Governor  Carondelet,  these  twelve 

leagues,  so  pointedly  designated,  were  to  be  assigned,  to  be 

constituted  —  for  what  ?     "  Para  ir  colocando  en  ellas  las  f ami* 

liasi'  &c— "  That  he  might  locate  the  families,"  &c.    (Salva's 
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Dictionary.)  They  were,  therefore,  from  that  moment,  sepa- 
rated from  the  royal  domain,  and  once  so  separated,  cotdd  not 
be  resumed,  except  through  the  fault  of  the  grantee.  Had  the 
claimants  under  be  Bastrop  no  other  title  but  that,  they  would 
still  be  vested  by  it  with  certain  rights,  inchoate,  it  is  true,  vet 
such  as  would  be  recofi;nized  by  this  court,  who  would  feel 
bound  in  aU  justice  and  equity  to  perfect  them  by  their  decree, 
unless  it  were  clearly  shown  that  they  had  been  surrexklered  or 
forfeited. 

If  this  contract  contemplated  no  actual  grant  of  jthe  lands 
designated  in  it,  but  was  merely  intended  as  an  adjustment  of 
the  relations  in  which  the  emigrant  families  sjiould  stand  to 
the  government,  where  is  the  necessity  of  marking  out  twelve 
leagues  square,  or  something  like  1,016,264  arpents?  The 
number  of  families  to  be  located  thither  under  the  contract  was 
fixed  at  five  hundred.  They  were  to  have  400  arpents  each,  or 
,  2QO,000  arpents  in  alL  What  was  to  become  of  the  remainder  ? 
The .  crown  could  no  longer  dispose  of  it,  without  a  flaunt 
violation  of  its  faith.  The  emigrant  families  could  not  claim 
more  than  what  was  allotted  to  them.  To  whom  were  to  go 
the  remaininff  816,264  arpents  ?  To  whom  I  ask  it  Here  is 
a  difficulty  wnich  must  be  gqt  over  before  it  can  be  maintained 
^at  the  grant  only  transferred  from  the  public  domain  what 
each  family  was  to  take  for  itself.  ^'  The  words  are  clear,  their 
meaning  is  unmistakable.  The  twelve  leasees  square  are 
asked  to  be  set  apart,  and  are  constituted  for  the  establishment 
which  De  Bastrop  was  to  form  on  Bayou  Siard,  and  in  con- 
sideration of  his  introducing  there  the  £ve  hundred  families, 
to  whom  be  was  in  his  turn  to  make  grants  agreeably  to  the 
termd  of  his  contract.  ^  Bien  enteruUao  que  a  ningufif  se  ha  de 
dar  mayor  concession  de  tierra  que  la  de  quatro  cientos  arpanes!^ 
^  It  being  understood  that  to  none  shall  there  be.  given  a  great- 
er concession  of  land  than  that  of  400  arpents."  This  restrict- 
ive clause  in  the  cdndition  imposed  upon  De  Bastrop  to  grant 
lands,  could  only  enure  to  his  oenefit.  It  could  not  affect  the 
king,  if  the  lands  not  conceded  to  the  individual  settlers  were 
to  remain  public  property.  Besides,  it  would  only.bind  him  as 
much  and  as  long  as  he  chose  to  be  bound.  And  if  the  do- 
main was  to  be  bound  by  any  such  restriction,  it  was  equally 
bound  by  the  other  parts  of  the  contract ;  and  the  twelve 
leagues  having  once  been  severed  from  it,  the  816,264  arpents 
remaining,  after  awarding  to  the  settlers  what  had  been  stipu- 
lated in  their  behalf,  would  have  remained  for  ever  waste  prop- 
erty 5  If  De  Bastrop  had  no  claim  over  them,  certainly  the  in- 
dividual settler  had  none,  and  the  king  least  of  all,  for  be  had 
parted  with  them.     He  had  parted  with  the  twelve  integral 
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leagues  for  the  benefit  of  De  Bastrop's  estabUshment  He  could 
no  more  violate  this  than  that  part  of  the  contract  The  con- 
tract was  absolute  as  to  the  qoantity  of  the  lands  designated 
and  constitated,  and  conditional  in  so  far  only  as  it  was  to 
b^ve  no  eflfoct  unless  Bastrop  should  comply  with  the  obliga- 
tions which  he  had  assumed  in  it  And,  jn^yy  what  was  to  be 
the  forfeiture  in  that  case  ?  The  nullity  of  the  grants  w^hich 
he  might  have  made  to  individual  settlers?  By  no  means. 
But  if  Bastrop  should  not  make  good  within  three  years  the 
greater  part  of  -the  establishment,  the  twelve  leagues  square 
destined  for  the  families  he  was  to  send  were  to  be  occupied 
by  the  first  families  who  might  present  themselves. 

Should,  therefore,  De  Bastrop  make  eood  his  obligations, 
the  twelve  leagues  were  to  remain  exclusively  in  his  establish- 
ment, and  to  be  occupied  by  himself  and  the  five  hundred 
families  which  be  was  to  settle  there.  The  argument  is  con- 
clusive. De  Bastrop  was  certainly  comprised  in  the  establish- 
ment; he  was  its  head,  its  ruler;  the  five  hundred  families 
intfoduced  by  him  thither  were  not  to  have  more  than  400 
arpents  each,  or  200,000  arpents  in  alL  To  whom,  I  ask  again, 
were  to  revert  the  remaining  lands  ? 

I  have  said,  that,  if  the  contract  was  not  intended  to  convey 
a  grant  of  lands  to  the  extent  claimed  in  the  requit€j  there 
could  be  no  necessity  for  executing  another  instrument ;  the 
first  was  binding  of  itself.  Indeed,  according  to  the  interpreta- 
tion which  is  put  upon  its  terms  by  those  who  view  them  in  a 
diflTerent  light  from  what  I  do,  it  required  only  at  the  hands  of 
the  government  that  successive  grants  should  be  awarded  to 
the  families  as  they  should  present  themselves  under  its  pro- 
visions. The  spot  where  the  establishment  was  to  be  located 
could  not  be  mistaken.  It  was  amply  described  and  most 
pointedly  marked  out  What  surveys  were  required  but  such 
as  might  be  necessary  to  set  apart  for  every  family  of  emigrants 
what  each  was  entitled  to  ? 

But  this  assumption  cannot  bear  the  least  scrutinv.  It  has 
no  solid  basis  to  stand  upon.  As  well  attempt  to  lay  in  the 
air  the  foundations  of  a  large  structure,  or  to  build  up  a  tower 
on  moving  sands. 

But  I  proceed. 

The  contract  was  in  progres?,  and  the  contractor  rapidly  ad- 
vancing to  its  completion.  .Governor  Carondelet  considers 
that  the  tim^  has  come  for  him  to  give  it  a  more  formal  shape, 
and  he  determines  to  '<  designate  the  twelve  leagues  destined 
for  said  establishment  in  the  terms,  with  the  metes,  landmarks, 
and  boundaries,  and  in  the  pierce  which  is  designated,  fixed, 
and  marked  out  by  the  figurative  plan  and  description  affixed 
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at  the  head  of  this  title,  which  are  made  out  by  the  Sorvejor- 
General,  Don  Carlos  iSradeau,  it  having  appeared  to  him  (Ca- 
fondelet)  most  expedient  to  avoid  all  contestation  and  dispute, 
and  approving  them,"  &a,  &c.;  and  he  ^  destines  and  appropri- 
ates the  aforesaid  twelve  leagues,  that  the  said  Baron  de  Bas- 
trop may  establish  them  in  the  terms,  and  under  the  conditions, 
expressed  in  the  petition  and  decree  of  the  20th  and  2l3t  of 
June,  1796." 

The  twelve  leagues  had  heretofore  been  but  ^designated, 
marked  out,"  destituulasj  senakutas  ;  now  they  are  both  ^  desig- 
nated and  appropriated,"  deslinamos  y  apropiamosy  says  the 
ffrant  ^Apropia.r:  hacer  propia  de  alguno  qualqtder  cosa**^ 
(Salva's  Diet);  —  ^^rem  ali'cui  adjudicare^^  or  "to  make  some- 
thing the  property  of  another,  to  adjudicate  a  thing  to  some- 
body." The  court  perceives  that  the  property  is  fully  trans- 
fenred  by  these  terms,  and  that  it  has  gone  out  of  the  domain. 

That  this  paper  is  a  grant,  who  can  doubt  that  reads  with 
the  least  attention  its  contents  ?  The  governor  calls  it  a  title, 
tUuto.  Speakingof  the  plan  and  description  by  Laveau  Tru- 
deau,  he  says :  "The  plan  and  description  affixed  at  the  head  of 
this  title," — "  tl  piano  figuraiivo  y  dUigencia  que  van  por  caveza 
de  este  tUuloJ*  Yes,  a  tUulo^  which'the  Spanish  jurisconsults  call 
tUulo  enformoj  and  the  French  un  tiire  translattf  de propriiii  ;^- 
^  a  title  in  form ;  a  title  transferring  property."  And  the  best 
evidence  that  it  was  so  considered  is  in  the  fact  that  the  plan 
affixed  to,  and  made  an  integral  part  of,  the  same,  be^n  on  its 
face,  and  sib  its  caption,  ooncessioiI,  grant :  concession  Bas- 
trop, grant  to  Bastrop. 

But  there  are  other  evidences  extant  of  the  meaMng  and  im- 
port of  that  paper,  —  evidences  of  high  character,  too,  —  of  un- 
disputed ana  indisputable  authority. 

About  ten  days  before  its  .execution,  to  wit,  on  the  10th  of 
June,  1797,  Baron  de  Bastrop  complains,  "that  the  twelve 
leagues  .which  have  been  minted  to.  him  by  his  contract  are 
found  in  part  overflowed  and  occupied  by  ancient  inhabitants" ; 
and  he  pravs  the  governor  "  to  grant  him  the  same  quantity  of 
land,  &C.,  &&,  without  prejudice  to  the  lands  which  his  lord- 
ship has  granted  to  the  Marquis  de  Medson-Rouge,"  &&,  &c 

^^'Don  Felipe  de  Bastrop  tiene  lahonra  de  observat  a  V.  &  que 
las  doce  leguas  en  quadro  que  K  &  le  ha  oiergudo  por  su  cor^ 
trato  se  kalian  en  parte  aneyadas  y  ocupadiis  por  anliguos  habU 
tantes;  en  cuya  virtud^  a  V.  &  suplica  se  sirvp,  tener  i  bien 
concederle  la misma  cantidad de  tierray^^  &c.,  &c. 

This  request  Carondelet "indorses  as  follows:  ^^Omo  lopidcj 
despachase  per  secretaria  en  forma  que  solicita^^ '^^^  As  he  re- 
quests, let  it  be  despatched  in  the  form  which  he  solicits." 
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Is  that  enough  ?  What  else  is  wanted  ?  We  have  some- 
thing  more.  We  hold  a  paper,  without  a  date  on  its  face  it  is 
tme ;  without  a  name  at  its  foot ;  yet  a  paper  of  an  unmis- 
takable cbaf^ctery  and,  may  I  not  say,  ot  some  considerable 
dignity.  It  is  apparency  an  elaborate  essay  on  the  practical 
workings  and  results  of  an  operation  based  on  the  plan  of  colo- 
nization proposed  by  De  Bastrop.  It  is  proved  to  be  in  the 
handwriting  of  Francisco  Bouligny,  who  was  from  1796  to 
1800  Lieutenant-Governor  of  L^uisianay  and  for  some  time 
within  that  period  acting  governor,  in  the  absence  of  t^e  titu- 
lary. It  refers  in  express  terms  to  the  Bastrop  contract,  and 
therefore  must  have  been  written  after  its  execution ;  and  as 
Bouligny's  death  occurred  some  time  in  1800,  it  traces  itseU^ 
naturmly,  to  an  epoch  not  suspicious  (from  1796  to  1800), 
when  these  matters  were  stil|  fresh  in  the  memory  of  those  who 
spoke  of  them  or  wrote  about  them.'  It  emanates  from  one 
high  in  power,  and,  in  all  probability,  bad  its  origin  in  the  exi- 
gencies of  his  official  duty. 

Let  us  look  into  it  and  see  what  light,  if  any,  it  throws  on 
this  transaction.  After  goinc^  into  a  detail  of  the  expenditures 
to  be.  incurred  by  the  Baron  ue  Bastrop,  in  order  that  he  might 
give  value  to  the  lands  granted  to  him,  and  after  showing  that 
he  could  effect  it  only  by  introducing  at  his  own  cost  two . 
thousand  families,  he  comes  to  the  result, ''  that  he  will  have 
purchased  the  800,000  arpents  "  remaining,  after  supplying  the 
nve  hundred  families  which  he  was  to,  settle  there  under  the 
terms  of  his  contract,  ^/or  the  value  of  one  million  of  dollars, 
which,"  says  he,  "  corresponds  to  ten  reals  of  silver  the  arpent ; 
a  price  very  moderate  in  comparison  with  that  which  these 
lands  will  immediately  have  when  the  introduction  of  these 
two  thousand  families  is  once  accomplished ;  and  it  may  be 
calculated,  without  exaggeration,  at  three  dollars  an  arpent, 
which  would  leave  a  profit  to  Bastrop  of  1,400,000  dollars." 

Is  not  this  sufficient  to  establish  what  meaning  it  had  in  the 
opinion  of  those  whom  we  must  suppose  to  have  been  best 
versed  in  the  usages,  customs,  and  laws  prevailing  with  respect 
to  such  matters  ?  I  am  sure  it  is ;  and  I  might  here  part  with 
this  branch  of  the  case,  were  it  not  that  I  can  strengthen  it 
still  more  by  reiferring  to  a  certain  historical  docunient  to  be 
found  anfong  the  papers  compiled  by  Mr.  White  in  his  Beco- 
pilacion. 

Morales  (the  Ititendant  of  Louiriana),  in  a  long  communi- 
cation to  Don  Pedro  Varela  y  XJUoa,  bearins;  date  New  Orleans, 
October  16, 1797.  coin  plains  that  the  royal  Hacienda,  the  pub- 
lic treasury,  is  overburdened  by  the  contracts  which  are  en- 
tered into  by  prbr^te  individuals,  in  order  to  obtain  grants  of 
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lands  and  lots;  and  he  sets  forth  ^that  the  royal  Hacienda 
may  be  spared  many  expenses  and  lossev  which  may  otherwise 
result  from  the  combination  and  execution  of  projects  for  ob« 
taining  grants  of  lands  and  lots ;  that  it  is  clear  that  the  per- 
son, who  is  principally  responsibly  for  the  royal  treasury's  in- 
terests would  be  mor&  careful  in  that  which  may  occasion  ex- 
penses to  the  treasury,  than  one  who  views  the  affairs  oL  the 
Hacienda  merely  as  accessory.'!  2  "White's  Recop.  435^  4?6. 
And  in  proof  of  the  abuses  he  con^plains  of,  he  adverts  to  tiie 
very  case  under  consideration.  **  As  an  instance,"  says  he,  "  of 
what  I  have  stated,  observe  the  contract  .between  Baron  de 
Carondelet  and  Baron  de  Bastrop  for  the  settlement  of  five 
hundred  families,  in  the  144  leagues  of  plain  ground  grant- 
ed by  the  governor,"  &c.,  &c.  In  fine,  he  asks  that  the  power 
of  granting  lands  be  transferred  from  the  ^[ovemor  to  the 
Intendant 

His  remonstrances  wer/e  listened  to ;  and  on  the  22d  of  Oc- 
tober, 1798,  the  governor  was  notified  ^tl^at  the  king  had 
resolved,  &c.,  that  the  exclusive  faculty  of  granting  lands  of 
every  kind  should  be  restored  to  the  Intendancy  of  the  Prov- 
ijlce,  &c;  consequently,  the  power  hitherto  residing  in  the 
governor  to  these  effects  was  abolished  and  suppressed,  being 
transfened  to  the  Intendant  for  the  future,"  2  White's  Re- 
copilacion,  477. 

And  thus  we  cannot  lay  our  hands  upon  a  single  public  doo? 
ument  connected  with  that  epoch,  ,and  having;  reference  to 
those  transactions,  which  does  not  proclaim  the  met  that  these 
contracts  were  considered  as  actudll  grants,  transferring  the 
lands  therein  designated  to  the  contractor,  appropriating  them 
to  him,  making  them  his  property. 

Nor  did  the  governors,  in  making  such  contracts,  transcend 
their  authority.  We  have  just  seen  that,  until  1798,  it  resided 
fully  in  them.  Bat  was  the  exercise  of  that  authority  a  viola- 
tion of  the  general  laws  regulating  these  matters  in  the  Indies? 
I  am  ready  to  show  that  it  was  not 

An  ordinance  of  Philip  IL,  embodied  in  the  Leyes  de  las  In- 
dias,  had  provided  that  ^^haviendo  quien  quiera  oblig'arse  4i 
hacer  nueva  poblacioHj  &c.,  de  mas  o  menos  de  treittfa  vecinps^ 
con  que  no  sean  menos  de  diez^  se  le  conceda  el  iermino  y  iertv- 
torioy^^  &c   Lib.  4,  tit  5,  ley  7. 

'<  Should  any  one  contract  the  obligation  of  making  a  settie- 
ment  of  more  or  less  than  thirty  families,  but  of  no  less  than 
ten,  let  him  be  granted  a  district  of  territory  on  the  same  terms 
and  conditions." 

And,  by  referring  to  the  law  immediately  preceding,,  it  will 
be  perceived  that  the  district  of  land  to  be  allowed  the  poblador, 

VOL.  XI.  64 
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the  undertaker  of  the  Bettlementy  was  four  leagues  square. 
*^Yj si  cumpliere  su  obligacion^ se  le  den qwUro leguas  de  termino 
y  ierrUorio!^    Ibid,  Ley  6. 

Whosoever  was  to  receive  the  establishment  was  to  give 
those  who  should  register  themselves  as  settlers,  lots  for  build- 
ing houses,  pasture  and  arable  landS|^in  quantities  to  suit  their 
demands,  &a,  provided  the  whole  he  should  give  did  not  ex- 
ceed five  peonias  or  three  caballerias. 

<*  El  que  lamare  el  assietUo^  le  hara  tan  bien  can  coda  una  de 
lot  parHculares  que  se  regisiraran  para  poblar^  y  se  oblig'ara  a 
dor  en  el  pueblo  designado^  sola/res  para  edificar^  tierras  de  pasto 
y  labor  en  Umta  quanlidad,  ^c^  ^c.^  con  que  no  ezcedd  ni  de  a 
coda  uno  mas  de  cinco  peonias^  m  mas  de  ires  caballerias.^^  Ibid., 
Ley  9. 

And  the  authority  under  which  such  contracts  as  that  of 
Bastrop  were  entered  into  was  derived  from  the  power  origi- 
nally conferred  on  the  viceroys  (afterwards  extended  to  gov- 
ernors, intendants,  &c),  by  an  ordinance  of  Philip  IL  of 
May  18th,  1752,  providing:  ^Si  en,  lo  yd  descubierio  de  las  Lh 
dias,  huviere  algunos  sUios  y  comarcas  ion  buenos  que  conoenga 
fundar  poUacwnes,  y  a^unas  personas  se  applicaren  a  hacer 
assienlOj  y  vedndad  en  ellaSy  para  que  con  mas  volunlad  y 
viiiidad'  lo  pueden  hacer,  los  virreyes  y  presidentes  les  den  en 
nuestro  nombre  tierras,  solares  y  aguas^^  &c  Ibid.,  tit  12, 
ley  3. 

**  If  in  those  parts  of  the  Indies  already  discovered,  there 
should  be  sites  and  districts  so  good  that  it  may  be  proper  to 
found  settlements,  and  persons  should  apply  to  form  a  settle- 
ment and  colony  there,  in  order  that  they  may  do  so  with  more 
alacrity  and  usefulness,  let  the  viceroys  and  presidents  give 
them,  in  our  name,  lots,  lands,  and  waters,"  &c. 

I  have,  I  think,  satisfied  the  court  on  this  point,  and  now 
dismiss  it  entirely.  But  should  I  have  failed  in  carrying  your 
honors'  convictions,  I  would  still  plead,  in  the  last  resort,  that  I 
have  made  out  a  case  that  claims  at  their  hands  all  those  con- 
siderations of  equity  which  the  law  of  1824  enables  them  to 
allow  in  cases  of  an  inchoate  and  incomplete  title. 

It  will  not  be  contested,  I  am  sure,  that,  as  far  as  the  obliga- 
tions of  De  Bastrop  went,  he  faitbfuUy  complied  with  them. 
Indeed,  so  rapidly  was  he  proceeding  to  their  execution,  that 
he  had  to  be  stopped  from  their  further  performance  bv  an 
order  of  the  governor,  issued  upon  a  request  of  the  Intenqant, 
setting  forth  that,  on  account  of  the  scarcity  of  funds  in  the 
royal  treasury,  it  was  necessary  that  the  introduetion  of 
families  under  De  Bastrop's  contract  should  be  suspended; 
and  this  order^it  will  be  observed,  expressly  stipulated  ^<  that  it 
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should  not  prejudice  De  Bastrop's  rights."  It  extended,  to  two 
years  aiOter  the  execution  of  the  contract  should  have  been  re- 
sumed, the  time  within  which  it  was  originally  to  be  completed 
in  its  greater  par( ;  and  the  decree  goes  on  amrmuiff  that,  "  on 
his  part  (the  governor's),  he  will  religiously  comply  with  the 
obligations  he  had  contracted, — a  maxim  which  has  always 
distinguished  the  Spanish  ngAionJ^ -^^Quededvfnd.persuadido 
siempre  que  por  mi  parte  observare  religiosamente  las  empenos 
qtie  catUracte^  maxima  que  constankmente  ha  distifiguUIo  la 
nation  Espahola!^ 

What  can  these  obligations  b^  which  the  governor,  with  so 
much  emphasis,  asserts  he  will  com]4y  with  religiously  ?  The 
introduction  of  families  being  stopped,  if  De  Bastrop's  agency 
was  limited  to  his  bringing  them  into  the  settlement,  what 
could  be  those  rights  wUch  were  not  to  be  prejudiced?  what 
those  obligations  which  imposed  such  duties  on  the  governor 
.  as  to  induce  him  to  pledee  the  Castilian  honor  that  tfae^  would 
be  strictlv  complied  wiw  ?  Why,  the  meaning  is  obvious ;  he 
deaiiy  alludes  to  the  ffraht  which  was  to  dose  and  complete 
the  contract ;  and  we  find  him,  in  effect,  two  days  afterwards 
redeeming  his  pledge  and  executing  it 

Still,  I  will  admit  that  this  execution  of  the  grant  unto 
Bastrop  left  him,  as  to  the  remaining  families  which  he  was  to 
settle  tiiere,  subject  to  the  requisition  of  the  Spanish  govern- 
ment^ who  mi^ht  order  him  to  introduce  them  within  the  time 
agreed  upon  m  the  decree  just  cited;  and  this  is  the  only 
thing  that  can  be  construed  as  impsurting  an  inchoate  and  in- 
complete character  to  his  title.  But  it  is  this,  also,  that  brings 
the  grant  within  the  jurisdiction  of  your  honors;  not  at  their 
mercy,  but  that  they  may  do  with  it  what  the  Spanish  tribu- 
nals might  have  done  and  would  have  done  themselves,  had 
not  the  sovereignty  of  the  province  within, the  limits  of  which 
it  is  located  been  transferred  from  Spain  to  the  United  States. 

^Si^  por  haver  sobrevenido  coioforiuitOy  los  pobladores  no  Autn- 
ereh  acabado  de  cumpUr  la  pobtacion  en  el  termino  contenido  en  el 
asientOj  no  hay  an  perdidoy  ni  perdan  lo  que  huvieren  gastado^  ni 
edificadoy  m  incurran  la  pena^^  &a  Lcyes  de  las  Indias,  lib* 
4,  tit  7,  ley  25. 

^  If,  by  reason  of  some  fortuitous  event,  the  colonizers  should 
not  have  xsompleted  the  settlement  within  the  time  specified  in 
the  contract,  let  them  not  lose  what  they  may  have  expended 
or  erected ;  nor  let  them  incur  the  penalty,"  &c. 

Spain  might  undoubtedly  have  exonerated  De  Bastrop  from 
his  liability  to  bring  the  families  agreed  upon  in  his  contract 
That  she  would  have  done  so,  who  can  doubt,  -  that  reads  the 
remonstrance  of  Morales  above  referred  to,  the  order  that  inters 
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yened  upon  it,  and  ponders  the  considerationB  which  prompted 
the  one  and  the  other  ?  Could  the  ^vemment  of  Bpain  give 
up  its  solemn  contract,  and  repudiate  it  to  the  injury  of  Bastrop, 
when  the  latter  had  so  faithfully  complied  with  his  obligations 
under  it?  Had  not  De  Bastrop  at  least  an  equitable  claim  in 
that  contract,  against  the  government,  and  will  that  claim  be 
disregarded  merely  because  the  sovereignty  has  changed  hands  ? 

I  cannot  persuade  myself  that  there  is  a  doubt  left  in  the 
minds  of  your  honors.  JBut  lest  they  should  still  hesitate  as  to 
the  interpretation  which  I  have  set  upon  the  terms  of  the  grant, 
and  the  opinion  I  entertain  of  their  legal  value  and  import,  I 
shall  take  leave  to  attach  to  these  remarks,  and  to  use  as  my 
own,  the  argument  which  has  been  furnished  me  on  that  ques- 
tion by  the  three  most  eminent  jurists  now  living  in  Spain, 
commending  it  as  expressins;  the  views  of  men  familiar  with 
the  matters  in  dbpute,  and  fully  able  to  do  them  justice,  and 
whosRB  character,  profound  learning,  and  ability  are  avouched, 
not  only  by  the  testimonial  appended  to  their  names,  but  by 
the  universal  estimation  in  which  they  are  held  as  jurisconsults 
and  doctors  of  the  civil  law,  and  as  men  of  the  highest  honor, 
rectitude,  and  integrity. 

3^.  Sovli  filed  as  part  of  his  argument  the  opinion  of  the 
Spanish  jurisconsults,  T.  F.  Pacheeo,  Manuel  Cortina,  and  S. 
de  Olozaga,  delivered  in  Madrid,  September,  1849. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court 
In  this  case  objections  were  made  in  the  court  below,  and 
are  again  insisted  on  here,  to  the  proof  of  authenticity  of  the 
titie-papcrs  on  which  the  petition  is  founded;  nothing  but 
copies  being  produced.  Our  opinion  is  that  the  copies  were 
properly  admitted  in  evidence,  and  that  they  establish  the  facts  * 
that  similar  originals  existed ;  and  as  on  the  true  meaning  of 
these  documents  our  decision  proceeds,  we  deem  it  proper 
to  set  them  forth.  •  They  are  as  toUows : — 

Chpy. 
Senor  Governor-General:  —  The  Baron  de  Bastrop,  de- 
sirous of  promoting  the  population  and  agriculture  of  Ouachita, 
and  being  about  to  pass  into  the  United  States  of  America  to 
conclude  the  plan  of  emigration  which  he  has  projected,  and  to 
return  with  his  family,  represents  to  your  lordship  that  it  is  in- 
dispensable that,  oti  the  part  of  the  government,  there  should 
be  designated  a  district  of  about  twelve  leagues  square,  in 
which  may  remain  included  the  Bayou  Siard  and  its  vicinity, 
in  6rder  that,  without  the  least  obstacle  or  impediment,  those 
families  may  proceed  to  settie  upon  them,  which  the  petitioner 


DECEMBER  TERM,    1850.  641 

The  United  States  v,  PhiUdelphia  and  New  Orleani. 

is  going  to  introduce  nnder  the  express  condition  that  con- 
cessions of  land  are  to  be  (craiis;  and  that  under  no  title  or 
pretext  can  they  exceed  the '  quantity  of  four  hundred  square 
arpents  at  most,  with  the  object  of  preventine  the  introduction 
of  negroes  and  manufactories  of  indigo,  which,  in  that  districti 
would  be  absolutely  contrary  and  {judicial  to  the  culture  of 
wheat,  and  would  cause  the  petitioner  to  lose  irremediably  the 
profits  of  his  establishment. 

He  also  petitions  your  lordship  to  be  pleased  to  srant  him 
permission  to  export,  for  the  Havana,  the  flour  which  may  be 
manufactured  in  the  mills  of  Ouachita,  without  restricting  him 
to  sell  it  absolutely  in  New  Orleans  and  posts  of  this  province, 
unless  it  should  be  necessary  for  its  subsistence,  as  in  that  case 
it  should  always  have  the  preference. 

It  becomes  also  indispensable  that  the  government  should 
charge  itself  with  the  conducting  and  support  of  the  families 
which  the  petitioner  shall  have  introdncea,  from  the  post  of 
New  Madrid  to  that  of  Ouachita,  by  supplying  them  with  some 
provisions  for  the  subsistence  of  the  first  months,  and  fEU^ilitat- 
ing  to  them  the  first  sowing  of  the  necessary  seed ;  granting 
to  the  Inhabitants  who  are  not  Catholics  the  liberty  of  con- 
science enjoyed  by  those  of  Baton  Rouge,  Natchez,  and  other 
districts  of  the  province,  and  the  government  being  pleased 
finally  to  fix  the  number  of  families  which,  the  petitioner  is  to 
introduce. 

Zeal  for  the  prosperity  and  encouragement  of  the  province, 
united  to  the  desire  of  procuring  the  tainquillity  and  quiet  of 
this  establishment  by  removing  at  once  whatever  obstacles 
might  be  opposed  to  these  interesting  objects,  induce  me  to 
represent  to  your  lordship  what  I  have  set  forth,  hoping  that 
your  lordship  will  recognize  in  these  dispositions  the  better 
service  of  the  king,  and  advancement  of  the  province  confided 
to  your  authority.  De  Bastrop. 

New  Orleans,  20lh  June,  1796. 

"  New  Orleans,  June  21, 1796. 
Seeing  the  advantages  which  will  result  from  the  establish- 
ment projected  by  Baron  Bastrop,  the  commandant  of  Ouachi- 
ta, Don  Juan  Filhiol  will  designate  twelve  leagues  square, 
half  on  the  side  of  the  Bayou  of  Siar,  and  half  on  the  side  op- 

t)osite  the  Ouachita,  for  the  purpose  of  placing  there  the  fami- 
ies  which  the  said  Baron  mav  direct,  it  being  imderstood  that 
no  greater  concession  of  land  is  to  be  given  to  any  one  than 
four  hundred  square  arpents,  at  most,  gratis,  and  free  from  all 
dues.  With  regard  to  the  object  of  this  establishment,  it  is  for 
the  cultivation  of  wheat  alone.  The  exportation  of  the  prod- 
54* 
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nets  of  this  province  bein^  free,  the  petitioner  need  not  doubt 
ths^t  it  will  be  allowed  to  him  for  the  flonr  which  he  may  man- 
nfactore  at  the  mills  of  the  Ouachita,  to  the  Havana  and  other 
places  open  to  the  free  commerce  of  this  province.  The  gov- 
ernment will  charge  itself  with  the  conducting  of  the  families 
from  New  Madrid  to  Ouachita,  and  will  give,  them  such  pro- 
visions as  may  appear  sufficient  for  their  support  during  six 
months,  and  proportionably  for  their  seeds.  They  shall  not  be 
molested  in  matters  of  religion,  but  the  Apostolical  Roman 
Catholic  worship  shall  alone  be  publicly  permitted.  The  peti- 
tioner shall  be  allowed  to  bring  in  as  inany  as  five  hundred 
families ;  provided  that,  after  the  lapse  of  three  years,  if  the 
major  part  of  the  establishment  shall  not  have  been  made  good, 
the  twelve  leagues  square  destined  for  those  whom  the  peti- 
tioner may  place  there  shall  be  occupied  by  the  families  which 
may  first  present  themselves  for  that  purpose. 

The  Babon  db  Carondelet. 
Registered.  Andres  Lopez  Armesto. 

Official 

Whereas,  pn  the  part  of  the  Senor  Intendente,  by  reason 
of  the  scarcity  of  funds,  the  suspension  of  further  remittance  of 
families  has  been  solicited  until  the  decision  of  his  Majesty, 
there  should  b^  no  prejudice  occasioned  to  you  by  the  last  par- 
agraph of  my  decree,  which  expresses  that  if,  at  the  end  of 
three  years,  the  greater  part  of  the  establishment  shall  not  have 
been  found  made  good,  the  families  which  may  present  them- 
selves shall  be  located  within  the  twelve  leagues  destined  for 
the  establishment  which  you  have  commenced,  and  it  shall 
only  take  effect  two  years  after  the  course  of  the  contract  shall 
have  again  commenced,  and  the  determination  of  his  Majesty 
shall  have  been  made  known  to  you. 

"  You  will  always  remain  persuaded  that,  on  my  part,  I  will 
religiously  observe  the  engagements  which  I  shall  have  con- 
tracted ;  a  *  maxim  which  has  constantiy  distinguished  the 
Spanish  nation.    God  preserve  you  many  years. 

New  Orleans^  l%th  June^  1797. 

Baron  be  Carondelet. 
The  Senor  Baron  de  Bastrop. 

Concession. 
The  Baron  de  Carondelet,  Knight   of  the  Religion   of  St 
John,  Field-Marshal  of  the  Royal  Armies,  Governor-Gen- 
eral, Vice-Patron  of  the  Provinces  of  Louisiana,  West  Flor- 
ida, Inspector  of  their  Troops,  &c. 

Whereas  the  Baron  de  Bastrop,  in  consequence  of  the  pe- 
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fUionf  under  date  of  the  20th  of  Jane  of  the  year  last  past, 
and  decree  of  the  2X8t  of  the  same,  has  commenced  the 
establishment  of  Ouachita,  which  thereby  he  stipulated  with 
the  governfnent,  in  order  to  avoid  all  obstacle,  difficidlv,  and 
embarrassment  hereafter,  and  that  with  all  fieuality  the  T^Ues 
may  be  located,,  which,  to  the  number  of  five  hundred,  Ae 
said  Baron  is  successively  and  proportionally  to  introduce  ^r 
cause  to  be  introduced,  we  have  determined  to  designate  tihe 
twelve  leagues  destined  for  said  estabUshment  in  the  iftrms, 
with  limits,  land-marks,  and  boundaries,  and  in  the  place  which 
is  designated,  fixed,  and  marked  out  bv  the  figurative  plan  and 
description,  which  go  as  a  caption  of  uiis  title,  which  are  made 
out  by  the  Surveyor-General,  Don  Carios  Trudeau,  it  having 
appeared  to  us  to  be  thus  most  expedient  to  avoid  all  contesta- 
tion and  dispute,  and  approving  them,  as  we  do  approve  them, 
exercising  the  authority  which  the  king  has  granted  us,  we 
destine  and  appropriate,  in  his  royal  name,  the  uoresaid  twelve 
leagues,  in  oraer  that  the  said  Baron  de  Bastrop  may  estab* 
lish  them  in  the  terms,  and  under  the  conditions,  which  are  ex- 
pressed in  the  said  petition  and  decree.  We  ffive  the  present, 
signed  with  our  hand,  sealed  with  the  seal  of  our  arms,  and 
countersigned  by  the  undersigned,  honorary  commissary  of 
war,  and  secretairy  for  his  Majesty  of  this  commandancy-gen- 
enl  of  New  Orleans,  on  the  90th  of  June,  1797. 

Thb  Baron  db  Carondblbt. 
Andrbs  LiOpbz  db  Armesto. 

[For  map  see  originaL] 
I,  Don  Carlos  Trudeau,  Surveyor  Royal  and  Particular  of 
the  Province  of  Louisiana,  &a,  do  certify  that  the  present 
draft  contains  one  hundred  and  fortv-four  superficial  leagues, 
each  league  forming  a  square,  the  sides  of  wtucb  are  in  length 
two  thousand  and  five  hundred  toises  [a  toise  is  six  French 
feet  long],  measure  of  the  city  of  Paris,  according  to  the  custom 
and  practice  of  this  colony,  ^e  said  land  being  situated  in  the 
post  of  Ouachita,  about  eighty  leagues  above  the  mouth  of 
that  river,  falling  into  Red  Kiver,  adjoining  on  the  part  of  the 
southwest  to  the  eastern  shore  of  the  river  and  bayous  Ouachi- 
ta, Barthelemi,  and  Siard,  conformably  to  the  r^  line  which 
borders  the  said  river  and  bayous,  bounded  on  the  south  pai^ 
by  a  line  drawn  from  the  south. seventy-five  degrees  east,  about 
three  leagues  and  one  mile  long,  beginning  from  the  shore  C 
of  the  Bayou  Biard,  and  continuiiig  as  far  as  the  height  of  the 
junction  A  of  the  said  Bayou  Siard  with  the  Bayou  Barthele* 
mi ;  the  said  point  A  being  as  a  basis  on  the  line  of  measure- 
ment A  B,  of  twelve  leagues  in  length,  parallel  with  the  plan 
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of  Bayou  Barthelemi  from  the  point  A  to  the  end  of  the  said 
twelve  leagues,  which  terminate  at  the  point  B,  where  is  the 
mouth  of  the  rivulet  named  Bayou  Tarmiro ;  the  lines  D  E, 
F  G,  are  parallel  lines,  directed  north  fifty-two  degrees  east, 
without  minding  the  variation  of  the  compass,  which  varies 
eight  degrees  to  the  northeast 

In  testimony  I  deliver  the  [nresent  certificate,  with  the  draft 
hereto  affixed,  for  the  use  of  the  Baron  de  Bastrop,  on  the  14th 
day  of  June,  1797,  I,  the  surveys,  having  signed  the  same,  and 
recorded  in  the  hook  A,  No.  1,  folio  38,  draft  No.  922,  of  the 
surveys. 

I  do  certify  the  present  copi^  to  be  conformable  to  the 
originals  which  are  lodged  in  the  pffice  under  my  care,  to  which 
I  refer ;  and,  at  the  request  of  a  party,  I  deliver  the  present, 
same  date  as  above. 

Carlos  Trudeau,  Surveyor. 

To  THE  Govbrnor-Oeneral:  — Baron  de  Bastrop  has  the 
honor  to  ms^e  known  to  you  that,  it  being  his  intention  to  es- 
tablish in  the  Ouachita,  it  is  expedient  that  you  shotdd  grant 
to  him  a  corresponding  permission  to  erect  there  one  or  more 
mills,  as  the  population  may  require ;  as  also  to  shut  up  the 
Bayou  de.Siar,  where  he  proposes  to  establish  the  said  mills, 
with  a  dike  in  the  place  most  convenient  for  his  woi^s ;  and, 
as  it  appears  necessary  to  prevent  disputes  in  the  progress  oT 
the  affair,  he  begs  also  the  grant  along  the  Bayou  jBarthelemi, 
from  its  source  to  its  mouth,  of  six  toiseson  each  bank,  to  con- 
struct upon  them  the  mills  and  works  which  he  may  find  ne- 
cessary, and  prohibiting  every  person  from  making  upon  said 
bayou  any  bridge,  in  order  that  its  navigation  may  never  be 
interrupted,  as  it  ought  at  all  times  to  remain  free  and  unob- 
structed. This  request,  Sir,  will  not  appear  exorbitant,  when 
you  are  pleased  to  observe  that  your  petitioner,  who  will  ex- 
pend in  these  works  twenty  thousand  doUars  or  more,  will  be 
exposed  without  these  grants  to  lose  all  the  firuits  of  his  lab<»rs 
by  the  caprice  or  jealousy  of  any  individual,  wiio,  being  estab- 
lished on  this  bayou,  may  cut  off  the  water  or  obstruct  the  navi- 
gation ;  not  to  mention  the  loss  which  the  province  will  sustain 
of  the  immense  advantages  to  result  from  the  useful  project 
proposed  for  the  encouragement  of  the  agriculture  and  pop- 
ulation of  those  parts.  De  Bastrop. 

New  Orleans,  June  12, 1797. 

New  Orleans,  June  12, 1797. 

Considering  the  advantages  to  the  population  on  the  Oua- 
chita,, and  the  province  in  general,  to  result  from  the  enconr^ 
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agement  of  the  ctdtivation  of  wheat,  and  the  constmction  of 
flour-mills,  which  the  petitioner  proposes  to  make  at  his  own 
expense,  I  grant  him,  m  the  name  of  his  Majesty,  and  by  virtue 
of  the  authorities  which  he  has  conferred  upon  roe,  liberty  to 
shut  the  Bayou  de  Siar,  on  which  he  is  about  to  establish  his 
mills^  with  a  dike  at  the  place  most  proper  for  the  carrying  on 
of  his  works.  I  also  grant  him  the  exclusive  enjoyment  of  six 
toises  of  ground  on  each  side  of  the' Bayou  Barthelemi,  from 
its  source  to  its  mouth,  to  enable  him  to  construct  the  works 
and  dams  necessary  for  his  mills ;  it  being  understood  that  by 
this  grant  it  is  not  intended  to  prohibit  the  free  navigation  of 
the  said  bayou  to  the  rest  of  the  inhabitants,  who  shall  be  free 
to*  use  the  same,  without,  however,  being  permitted  to  throw 
across  it  any  bridge,  or  to  obstruct  the  navigation,  which  shall 
at  all  times  remain  free  and  opeh.  '  Under  the  conditions  here 
expressed,  such  mills  as  he  may  think  proper  to  erect  may  be 
disposed  of  by  the  petitioner,  together  with  the  lands  adjoining, 
as  estates  belonging  entirely  to  nim,  in  virtue  of  this  decree,  in 
relation  to  which  the  surveys  are  to  be  continued,  and  the 
commandant,  Don  Juan  Filhiol,  will  verify  and  remit  them  to 
me,  so  that  the  person  interested  may  obtain  a  corresponding 
title  in  form  ;  it  being  a  formal  and  express  condition  of  this 
grant,  that  at  least  one  mill  shall  be  constructed  within  two 
years,  otherwise  it  is  to  remain  null. 

The  Baron  de  Caronbelbt. 
Registered.  Andres  Lopez  Armesto. 

To  his  Excellency  the  Senor  Baron  de  Carondelet,  Qovemor- 
General  of  the  Province  of  Louisiana,  &c. 

Don  Philip  de  Bastrop  has  the  honor  to  observe  to  vour 
lordship,  that  the  twelve  leagues  square  which  your  lordship 
has  granted  to  him  by  his  contract  are  found  in  part  over- 
flowed and  occupied  by  ancient  inhabitants,  in  consequence  of 
which  he  prays  that  your  lordship  will  be  pleased  to' grant  him 
the  same  quantity  of  land,  to  be  taken  upon  the  River  Ouachi- 
ta and  the  Bayous  de  Siard  and  Barthelemi,  where  it  will  be 
most  convenient  to  him,  without  prejudice  to  the  lands  which 
your  lordship  has  granted  to  the  Senor  de  Maison^Rouge,  in 
the  Prairie  Chatellerian ;  a  favor  which  he  hopes  to  receive 
from  the  upright  justice  which  your  lordship  admihisters. 

P.  de  Bastrop. 

New  Orleansy  10th  June,  1797. 

Order. 
New  Orleans,  lOtt  June,  1797.    As  he  requests,  let  it  be 
despatched  by  the  secretary  department,  in  the  form  which 
e  solicits.  The  Baron  de  Carondelet. 
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Jme21,1796. 
To  THB  Sbnob  Baron  db  Bastbop: — "V^th  attention  to 
the  advantages  which  mtlst  result  to  the  population  of  the 
Ouachita,  and  that  of  the  province  in  generali  from  the  encour* 
agement  of  the  cultivation  of  wheat  and  construction  of  flour^ 
imlls  which  the  petitioner  intends  to.  make  at  his  expense,  I 
grant  him,  in  the  name  of  his  Majesty,  and  using,  the  powers 
which  he  has  conceded  to  me,  that  he  may  clos^  the  Bayou  de 
Siar,  where  he  may  establish  the  mills  with  a  dike  at  the  place 
most  suited  to  his  works.  I  likewise  grant  him  the  exclusive 
enjoyment  of  six  toises  of  land  on  each  side  of  the  Bayou  Siar, 
from  its  source  to  its  mouth,  in  order  that  he  may  construct  the 
works  and  embankments  necessary  to  his  mills ;  it  being  wdl 
understood  that  in  this  grant  it  is  not  understood  to  prohibit 
the  free  navigation  of  said  bayou  to  the  other  inhabitants  who 
may  make  use  of  it;  without,  nevertheless,  it  being  permitted 
to  them  to  cast  any  bridge  nor  embarrass  the  navigation,  which 
at  all  times  is  to  remain  free  and  unimpeded.  Under  the  con- 
ditions expressed,  when  the  mills  have  been  constructed  which 
he  may  see  fit,  he  may  dispose  of  them  and  of  his  adjacent 
lands  as  property  belonging  to  him  entirely,  in  virtue  of  this 
decree,  by  which  the  proceedings  of  survey,  which  the  com- 
mandant, Don  Juan  Filhiol,  shaU  maJce  out  and  remit,  shaU  be 
extended  in  consequence,  in  order  to  provide  the  party  con- 
cerned with  the  corresponding  titie  in  form.  It  being  a  formal 
and  express  condition  of  this  grant,,  that  at  least  one  mill  be 
found  constructed  within  two  years,  since  otherwise  it  shall 
remain  annulled. 

The  Baron  de  Bastrop  contracts  with  his  Majesty  to  fur- 
nish, for  the  term  of  six  months,  rations  to  the  famiUes  which 
he  has  latterly. introduced  at  the  post  of  the  Ouachita,  which 
are  to  be  composed  of  twenty-four  ounces  of  fresh  bread,  or 
an  equivalent  in  flour ;  twelve  ounces  of  fresh  beef,  or  six  of 
bacon ;  two  ounces  of  fine  manesira^  or  three  of  ordinal^,  and 
one  thousandth  part  of  a  celemin  (about  a  peck)  of  salt ;  for 
which  there  is  to  he  paid  to  him,  by  the  roval  chests,  at  the 
rate  of  a  real  and  a  half  for  each  ration ;  ior  which  purpose 
there  shall  be  made  out,  monthly,  a  particular  account,  the 
truth  and  regularity  of  which  shall  be  attested,  at  foot,  by  the 
commandant  of  that  post  Under  which  conditions,  I  oblige 
myself,  with  my  person  and  estate,  to  the  fulfilment  of  the 
present  contract,  subjecting  myself,  in  all  things,  to  the  juris- 
diction of  this  General  Intendancy. 

In  testimony  of  which,  I  sign  it  at  New  Orleans,  the  16th 
of  June,  1797.  Baron  db  Bastrop. 
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New  Orleans^  date  as  above. 

I  approve  this  contract,  in  the  name  of  his  Majesty,  with 
the  intervention  of  Senor  Gilbert  Leonard,  principal  contractor 
of  the  army  in  these  provinces,  for  its  validity.  Two  certi- 
fied  copies  are  to  be  directed  to  tiie  Secretary,  Juan  Ventura 
Morales.  With  my  intervention^  Gilbert  Leonard.  Copy  of 
the  original,  which  remains  in  my  keeping,  and  which  I  certify, 
and  is  taken  out,  to  be  passed  to  the  secretary  of  this  General 
Intendancy. 

New  Orleans^  tU  supra. 

Gilbert  Lbonard. 

Whereas  the  Intendant,  from  the  want  of  funds,  has  so- 
licited the  suspension  of  the  last  remittance  of  families,  until 
the  decision  of  his  Majesty,  there  ought  to  be  no  prejudice 
occasioned  to  you  by  the  last  paragraph  of  my  decree,  which 
expresses  that,  if  within  three  years .  the  major  part  of  the 
establishment  shall  not  have  been  made  good,  such  families  as 
may  first  present  themselves  shall  be  located  within  the  twelve 
leagues  destined  for  the  settlement  which  you  have  com- 
menced; and  this  shall  only  have  effect  two  years  after  the 
couTRC  of  the  contract  shall  have  again  commenced  to  be  exe- 
cuted,  and  the  determination  of  his  Majesty  shall  have  been 
made  known  to  you.  You  wiU  always  remain  persuaded  that, 
on  my  part,  I  will  observe,  religiously,  the  engagements  I  have 
contracted ;  a  principle  which  has  constantly  distinguished  the 
Spanish  nation.     God  preserve  you  many  years. 

New  Orleans,  June  18, 1797. 

The  Baron  de  Caronbelet. 
Baron  de  Bastrop. 

Complainants  exhibit  all  these  title-papers,  and  pray  that  the 
validity  of  their  claim  may  be  inquired  into  and  decided.  On 
part  of  the  United  States,  a  brief  denial  of  all  the  facts  alleged 
was  made ;  and  on  this  issue  the  District  Court  adjudged  that 
the  grant  to  the  Baron  de  Bastrop  v^s  a  valid  and  lawful  grant, 
by  legal  title  in  form ;  and  further  adjudged  that  complainants 
be  declared  the  true  and  lawful  owners,  and  entitled  to  recover 
from  the  United  States,  and  be  for  ever  quieted  and  confirmed 
as  against  the  United  States  in  the  ownership  and  possession 
of  the  land  claimed  by^thera. 

And  here  a  diflSculty^arise^  whether  the  District  Court  had 
jurisdiction,  as  on  its  own  assumption,  that  this  was  a  perfect 
Spanish  grant,  no  power  existed  under  the  act  of  1824  to  pass 
judgment  on  such  title.  So  we  held  at  our  last  term,  in  the 
case  of  th^  United  States  v.  Beynes,  9  Howard,  127. 
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But  in  all  cases  of  titles  not  perfect,  and  which  by  decree 
may  be  made  so,  founded  on  the  equity  of  such  claim,  juris- 
diction does  exist;  and  Bastrop's  con^ct  with  the  Spanish 
f government,  not  being  a  perfect  title  *in  our  judgment,  either  in 
orm  or  substance,  its  character  and  validity  can  be  inquired 
into,  and  adjudged,  under  the  act  of  Congress.  And  that  it 
was  of  this  imperfect  character,  complainants  themselves  for- 
meriy  assumed ;  they  having  submitted  their  title  to  a  board 
of  commissioners  instituted  to  examine  and  report  to  Congress 
on  imperfect  grants,  and  which  board  reported  unfavorably  of 
the  Bastrop  daim. 

It  has  also  on  several  occasions  been  presented  to  Congress, 
i^nd  a  perfect  title  required,  on  the  assumption  that  there  was 
none. 

It  is  true,  that  no  equity  is  set  up  in  the  petition,  the  title- 
papers  being  relied  on,  and  nothing  more ;  nor  is  there  any  evi- 
dence found  in  the  record,  tending  to  prove  that  Baron  Bastrop 
expended  any  thing  whatever  by  bringing  in  families.  They 
were  obviously  settled  on  the  land  at  government  expense. 
Only  between  twenty  and  thirty  families  were  settled,  as  is 
proved  by  Stuart  and  Filhiol,  who  name  the  heads  of  each 
family,  and  who  are  complainants'  witnesses.  The  settlers 
have  received  titles  from  tne  Spanish  provincial  government, 
or  from  the  United  States  government,  .unc(er  which  they  now 
stand  protected.  They  manifestly  never  claimed  under  Bas- 
trop, nor  sought  to  acquire  tiUes  under  him.  This  disposes  of 
the  preliminary  questions. 

And  we  now  come  to  an  examination  of  the  title  set  forth 
and  relied  on  in  the  petition.  The  final  power  concluding 
Governor  Carondelef  s  decrees  bears  date  June  20, 1797.  For 
a  proper  understanding  of  this  decree  it  must  be  taken  in  con- 
nection with  previous  documents  to  which  it  refers,  including 
the  proces  verbal  and  plan,  delivered  to  Baron  Bastrop,  June 
14, 1797,  by  Trudeau,  the  Surveyor-General  June  20, 1796, 
Bastrop  represented  to  the  governor,  that,  to  conclude  his  plan 
of  emigration  to  Ouachita,  which  he  had  projected,  there  should 
be  designated  a  district  of  about  twelve  leaguesT  square,  in  or- 
der that,  without  the  least  obstacle  or  impediment,  the  families 
he  might  introduce  could  proceed  to  settle  On  the  land. 

June  21,  1796,  the  governor  assented  to  this  request,  and 
ordered  Filbiol,  the  commandant  at  Ouachita,  to  designate  the 
land,  ^for  the  purpose  of  proceeding  to  locate  upon  i  them  the 
families  which  the  aforesaid  Baron  muy  direct" 

The  land  was  designated  by  a  plan ;  and  on  it,  and  on  the 
previous  agreement,  the  final  decree  of  June  20,  1797,  pro- 
ceeds.    It  is  insisted  that  this  is  a  decree  of  a  perfect  title,  (or 
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fee  umple  ia  our  law  language,^  vesting  the  twelve  leagues 
squfiure  in  absolute  property  in  the  Baron  de  iBastrop,  subject 
to  descent  and  alienation ;  and  as  a  settlement  of  this  ques- 
tion will  end  the  controversy,  we  dp  not  propose  to  examine 
any  other.  This  document  .recites,  that  the  Baron  had  com- 
menced the  establishment,  according  to  his  petition  and  the 
governor's  decree  therein,  of  the  previous  year;  and  in  order 
to  avoid  all  obstacles,  difficulty,  and  embarrassment  thereafter, 
and  that  with  all  facility  the  families  might  be  located  to  the 
number  of  five  hundred,  as  the  Baron  was  bound  to  do;  '^we 
have,"  Bays  the  governor,  "  determined  to  designate  the  twelve 
leames  destinea  for  said  establishment"  That  is  to  say,  ao- 
coraing  to  the  plan  of  survey  above  referred  to,  and  which  is 
attached  to  the  decree.  And  then  came  the  effective  words  of 
grant  relied  on:  ^<  We  destine  and  appropriate  in  his  royal 
name  [the  king's]  the  aforesaid  twelve  leagues,  in  order  that 
the  said  Baron  de  Bastrop  may  <  establish '  them,  iii  the 
terms,  and  under  the  conditions,  which  are  expressed  in  the 
said  petition  and  decree."  Having  had  a  translation  made  of 
the  Spanish  grant,  we  find  that  the  word  ^  establish,"  next 
above,  should  be  ^^.settle." 

A  territory  of  twelve  leagues  on  all  sides,  amounting  to  one 
inillion  of  arpents,  was  ^*  destined  and  appropriated,^  in  otdn 
that  the  Baron  <^  might  settle  the  land,"  and  establish  his  colo- 
ny, without  difficulty  or  embarrassment  in  exclusion  of  others 
making  similar  establishnoents  under  public  authority;  and 
idso  in  exclusion  of  private  persons,  not  introduced  by  the 
Baron.  For  this  purpose,  the  land  was  destined  and  appro- 
priated. As  colonizer,  the  Baron  had  a  monopoly,  within 
the  dbtrict,  to  introduce  settlers.  His  object  was  monopoly 
throughout  He  was  a  Hollander,,  and  proposed  to  introauce 
farmers  from  his  own  country,  as  appears  by  Gk>vornor  Caron- 
delef  s  letter  to  Filhiol,  commandant  at  Ouatchita,  read  by  com- 
plainants. To  each  emigrant  familv  a  tract  of  four  hundred 
arpents  was  to  be  granted  gratis;  the  farmers  were  to  be  ^en- 
gaged in  raising  wheat,  and  restricted  to  this  crop  as  an  article 
produced  for  the  market  •  To  prevent  other  crops,  such  as 
indigo,  from  being  grown,  Ihe  farms  were  to  be  small ;  and  in 
aid  of  this  policy,  slave  labor  was  intended  to  be  excluded. 

As  five  hundred  wheat-growing  farms  were  to  be  established 
uhder  the  supervision  of  the- Baron,  it  is  matiifest  that  a  large 
section  of  country  was  deemed  necessary,  because  the  greater 
portion  of  soutl^ern  flat  and  wet  lands  were  unfit  for  the  pur- 
pose of  raising  wheat 

Another  circumstance  id  manifest  The  agitations  of  his 
own  country,  growing  out  of  the  French  revolutionary  wars,, 
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were  8ucb  as  to  induce  the  Baron  to  believe,  no  doubt,  that 
families  might  be  had,  to  almost  any  number,  whose  farms  had 
been  devastated  at  home  by  the  events  of  war,  or  who  desired 
to  seek  shelter  from  harassment  in  Louisiana.  And  in  this 
conclusion  the  Spanish  government  obviously  concurred;  and 
was  furthermore  of  opinion,  that  great  advantage  would  result 
to  the  province  from  such  an  establishment  as  was  proposed 
bv  the  Baron;  and  therefore  he  was  most  liberallv  dealt  by. 
From  New  Madrid,  on  the  River  Mississippi,  tbrouffh  the 
country,  to  the  lands  designated,  the  government  bound  itself 
to  transport  the  emigrant  families  and  their  baggage,  to  the 
number  of  five  hundred;  to  furnish  them  with  support' for  six 
months,  and  with  seed  for  the  first  year. 

Thus,  provision  was  made  for  a  colony  at  public  expense. 
The  Baron's  design  was  the  production  of  large  quantities  of 
Wheat  This  was  a  primary  step  contemplated.  But  the  lead« 
ing  object  of  profit,  on  part  of  the  Baron,  was  the  manufacture 
of  flour;  and  that  he  should  be  the  exclusive  monopolist  in 
grinding  ^  the  wheat.  To  secure  this  monopoly,  he  applied  to 
the  governor  for  a  mat  in  property  of  the  Bayou  de  Siar, 
and  also  the  Bayou  Barthelemi,  and  six  toises  of  land  on  each 
side  of  said  bayous,  from  their  sources  to  theur  mouths,  for  the 
purpose  of  enabling  him  to  erect  his  mills  on  them,  and  of 
roakinff  the  necessary' dams  and  dikes:  in  doing  which  he 
atlpged  that  he  would  have  to  expend  twenty  thousand  dollars, 
or  more.  The  grant  was  made,  as  solicited,  for  both  the  bayous. 
It  declares  that  ^  such  mills  as  he  (the  Baron)  may  think  prop- 
er to  erect,  may  be  disposed  of  by  him,  together  with  the  lands 
adjoining,  as  estates  belonging  entirely  to  him.''  And  the 
commandant,  Filhiol,  v^as  onlered  to  survey  the  bayoas  and 
lands  grante,d  on  each  fide  thereof,  and  remit  the^^^nr^eys  to 
the  governor,  so  that  the  Qaron  might  obtain  a  corresponding 
title  in  form.  The  Bayou  da  Siar  bounds  one  side  of  the  sur- 
vey of  twelve  leagues,  and  the  Bayou  Barthelemi  meanders 
through  its  depth,  for  twenty  or  thirty  miles. 

The  Baron  also  stipulated  by  liis  contract  that  he  might  be 
permitted  to  transport  his  flour  to  Havana,  and  other  places 
open  to  the  free  commerce  of  the  province,  without  hiildetance 
or  charge.  . 

Taken  in  all  parts,  such  was  this  contract  and  its  objects. 
And  as  the  motives  of  the  parties  enter  decidedly  into  its  con- 
struction, we  ha^  stated  them  in  advance.  The  manifest 
design  of  the  Baron  was  to  become  a  large  manufacturer  of 
flour ;  to  control  >the  inhabitants  and  monopolize  thie  wheat, 
throughout  the  territory  designate  for  the  colony.  He  did 
not  propose  to  cultivate  the  s6ii  himself,  nor  did  he  require 
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land  for  this  porpote;  his  grant  in  full  propetty  of  the  water- 
power  necessaiy  for  grindi^^^  was  all  the  property  he  required 
Over  other  lands  within  the  twelve  Imagoes  he  soiufht  control, 
bat  asked  (ex  no  title  to  pioparty  in  mmu  Hit  first  request 
to  the. Spanish  government  was  in  plain  accordance  with  tiiese 
views  of  the  transaction ;  he  solioitra-^  that  a  district  be  desig- 
nated abont  twelve  leagaes  square,  in  which  he  may  place  the 
families  be  is*  about  to  bring  in" :  and  the  request  was  granted, 
in  the  terms  and  for  the  purposes  expressed  by  the  petition. 
To  hold  that  the  language  employed  by  the  petition,  and 
reiterated  by  the  governor  in  reply,  amounted  to  a  title  in 
property,  would  be  a  forced  and  unnatural  construction,  con- 
trary  to  the  objects  proposed' to  be  accompUshed,  and  in  vioia^ 
tionof  the  known  policy  of  the  Spaniab  government;  which 
was,  to  encourage  population  and  agricdltare,  but  to  discour- 
age speculation,  b^  refusing  to  grant  large  districts  of  arable 
lands  to  single  individuals. 

If  the  decree  of  June  20, 1797,  was  intended  to  cdnf^r  a  titie 
in  full  property,  and  the  termtf  ^destine  and  appropriate'' 
meant  to  convey  the  same  titie,  that  was  phdnly  given  to  the 
two  bayous,  what  occasion  couki  exist  for  such  a  careful  pro- 
ceeding to  obtain  these  bayous  in  full  property  ?  The  Bayou 
Barthelemi  lies  within  the  grant,  and  the  assumption  is  ex- 
travagant that  it  was  twice  grant^ ;  once  June  12^  and  again 
June  20, 1797. 

Another  consideration  shows  the  manifest  inconsbtency  of 
assuming  that  both  grants  were  in  full  property.  The  grant 
of  the  bayous  was  on  the  express'  condition  that  at  least  one 
mill  should  be  constructed  within  two  years  from  that  date, 
otherwise  the  grant  should  remain  nulL  How  could  it  stand 
annulled  on  failure  to  perform  a  subsequent  condition,  if  the 
larger  grant  was  also  in  full  property,  and  included  the  bayous? 
In  such  case,  the  forfeiture  would  not  result  to  the  crown,  but 
to  Bastrop  himself;  beiiig  saved  by  the  larger  grant,  including 
the  bayous.'  And  then,  the  twelve  league  grant  having  no 
condition  in  it,  that  of  the  bayous  amounted  to  nothing,  was 
idle,  and  useless. 

In  the  next  place,  if  the  Baron  had  a  perfect  grant,  the 
families  brought  in  could  onl^  take  tities  from  him  as  owner ; 
the  government  havinff  nothing  left  to  grant  And  yet  these 
immigrant  settiers  appBed  to  the  Spanish  government  for  titles, 
which  were  granted,  and  that  at  a  time  when  the  meaning  of 
the  contract  could  hardly  be  misunderstood;  being  only  a 
couple  of  years  afteir  it  was  concluded. 

An  instance  is  found  in  the  record,  and  was  given  in  evi- 
dence below.     April  1, 1799,  Michael  Rogers,  a  settler  placed 
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on  the  land  by  Batstrop,  applied  for  a  title,  and  dnringf  that  year 
^a  perfect  title  was  decreed  by  the  Intendant  Morales,  according 
to  the  petition  of  Rogers. 

Again,  if  the  Baron  could  not  by -a  conveyance  make  title 
to  settiers,  on  what  plausible  pretence  caik  it  be  assumed  that 
he  could  convey  in  iull  property  the  whole -twelve  leagues  to 
Morehouse  and  others  ? 

Furthermore,  if  Morehouse  took  the  full  legal  title  by  his 
deed,  on  what  ground  can  it  be  assumed  that  our  government 
could  defeat  such  fee-simple  titie  in  Morehouse,  and  his  alien- 
ees, by  making  grants  in  fee  to  individual  settlers,  either  coming 
in  under  Baron  Bastrop  or  otherwise "?  And  yet  this  has  been 
uniformly  done.  For  forty  years  aiid  more,  the  claimants 
under  this  grant  have  stood  by,  announcins  that  they  were  fee- 
simple  ownerS)  and  in  possession  of  a  per^t  legal  title,  with- 
out an  attempt  to  try  the  strength  of  their  claim  by  suit  The 
manifest  truth  is,  that  the  validity  of  this  claim  has  been  dis- 
avowed by  the  Spanish  and  American  governmjsnts,  and  that 
the  claimants  had  no  confidence  in  it  themselves ;  certainly  not 
enough  to  risk  a  trial  of  it  in  a  court  of  justice,  as  they  might 
at  aU  times  have  done,  by  petitoiy  actions  against  obtruders. 
These  references,  however,  to  oarticular  Iransactibns  and  facts, 
whether  found  within  or  outsiae  of  the  titie-papers,  are  of  littie 
consequence,  copapared  with  the  prominent  and  conclusive 
consideration,  that  a  complete  Spanish  grant  uniformly  (so  far  . 
M  our  knowledge  extends),  plainly,  and  in  language  the  most 
direct  and  unequivocal,  gave  to  the  grantee  the  whole  owner- 
ship to  the  land  granted,  for  him  and  his  successors;  with 
power  to  sell  the  same  at  his  will.  An  instance  of  such  grant 
IS  ^ven  in  8  Howard,  314,  attached  to  the  case  of  .Menard's 
Heirs  V.  Massey. 

We  repeat,  that  no  language  is  employed  in  any  part  of  the 
contract  with  the  Baron  de  Bastrop,  importing  a  grant  in  prop- 
erty. No  expression  is  used  bv  the  Spanish  governor  convey- 
ing such  intention.  It  is  plainly  a  contract  that  a  large  district 
should  be  designated  on  lands  belonging  to  the  public  domain, 
where  the  Baron  might  exercise  certain  exclusive  privileges. 
In  its  nature  and  extent  of  grant  this  contract  is  identical  with 
that  made  on  the  same  day  (June  20, 1797]  with  the  Marquis  de 
Maisdn-Rouge,  appropriating  a  district  ot  country  adjoinihg  to 
that'  set  apart  for  the  Baron  de  Ba9trop,  ^n  which  the  Mar- 
quis agreed  to  establish  settiers,  and  which  lands  were  claimed 
under  his  will,  on  an  assumption  that  the  grant  was  complete 
and  conferred  absolute  ownership.  The  principles  governing 
the  two  contracts  are  the  same.  The^Jaim  set  up  under  the 
Marquis  de  Maison-Bouge  was  adjudged  not  to  have  given 
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any  title,  in  the  case  of  United  States  v.  King,  first  reported  in 
3  Howard,  773 ;  but.  which  was  finally  decided  in  1849,  and 
stands  reported  in  7  Howard,  833.  We  deem  the  principles 
there  adjudged  as  governing  the  case  before  ns;  and  to  the 
opinion  of  the  court  then  delivered  .by  the  chief  justice,  and 
found  in  7  Howard's  Reports,  we  refer  for  a  more  full  discus- 
sion on  this  description  of  claim.  Nor  would  we  ags^n  have 
considered  the  question  involved,  had  there  not  been  various 
circumstances  connected  with  the  cause  now  before  us,  and  ex- 
pressions used  in  the  agreement  made  by  the  Spanish  authori? 
ties  with  the  Baron  de  Bastrop,  that  are  supposed  to  be  of  a 
character  to  distinguish  the  cases,  and  we^  uiged  in  argument 
as  having  done  so ;  but  which  ajre  found  on  examination  to  be 
immatenaL 

On  the  whole^  we  are  of  opinion  that  the  decree  of  the  Bis? 
trict  Court  should  be  reversed,  and  the  petition  dismissed;  and 
BO  order. 

The  causes  of  United  States  against  Louise  Livingston  and 
.others,  and  United  States  against  Thomas  Callender's  widow 
and  heirs  and  others,  claiming  u)ider  Bastrop,  are  identical 
with  the  cause  above  decided ;  and  for  the  reasons  here  assign* 
ed,  it  is  ordered  that  both  the  decrees  in  these  causes  be  re* 
versed,  and  that  the  petitions  be  dismissed. 

Mr.  Justice  McLEAN,  Mr.  Justice  WAYNE,  Mr,  Justice 
McKINLEY,  and  Mr.  Justice  GRIER  dissented. 

Mr.  Justice  McLEAN. 

I  had  hoped  that  the  attitude  in  which  this  case  was  presented 
would  have  led  to  a  different  result  from  that  which  has  just 
been  pronounced.  It  appeared  to  me  that  there  were  grounds 
for  such  an  expectation.  The  case  is  in  chancei^.  It  presents 
the  broad  basis  of  equity,  and  in  this  view»  I  supposed,  could 
not  be  considered  as  having  been  ruled  by  the  decision  in  the 
case  of  the  United  States  v.  King.  That  was  a  petitory  action 
under  the  Louisiana  practice,  in  the  na^iue  of  an  action  of 
ejectment  In  their  opinion  the  court  say :  <<  If  these  defendants 
had  possessed  an  equitable' titie  against  the  United  States,  as 
contradistinguished  from  a  legal  one,  it  would  have  been  no 
defence  to  this  action.  But  no  such  titie  is  set  up,  nor  any 
evidence  of  it  offered.  The  defendants  claim  under  what  they 
insist  is  a  legal  titie,  derived  by  the  Marquis  de  Maison-Bouge 
from  ihe  Spanish  authorities.''  And  in  the  conclusion  of  their 
opinion,  the  court  say:  ^'  For  the  reasons  herein  before  stated, 
that  this  instrument  of  writing  relied  on  by  the  defendants  did 
not  convey,  or  intend  to  conveyi  the  land  in  question  to  tbo 
65» 
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Marquis  de  MaiBon-Bonge,  the  jadgment  of  the  Cizciiit  Comt 
must  be  reyenedy  and  the  eausa  remanded,''  &c 

Now  if  the  instroment  did  not  convey  the  land  by  a  com- 
plete title  to  the  Marquisi  it  by  no  means  necessarily  followed 
that,  under  the  usagc^  of  the  Spanish  ffoyemment,  an  equity 
was  not  transferred  by  li  It  is  admitted  that  cdl  instruments  ot 
writing,  whether  purporting  to  be  grants  or  contracts,  must  be 
construed  by  the  court  But  if  the  instrument  has  been  ex- 
ecuted under  foreign  laws,  and  espedallyif  it  rdate  to  the 
realty,  parol  eridence  is  heard  both  in  regiaurd  to  its  fmn  and 
effect  This  principle  is  as  old  as  the  law  itsdf;  and  it 
arises  from  that  natural  sense  of  justice  which  pervades  all 
systems  of  jurisprudence.  And  if  on  such  an  investigatioii:  it 
should  appear,  that  an  interest  less  than  a  complete  title  was 
conyeyeo,  the  interest  would  be  protected  under  the  treaty  of  . 
1803,  and  the  acts  of  Congress. 

By  the  act  of  the  26th  of  May,  1834,  made  appUcaUe  to  this 
case  by  the  act  of  the  17th  of  June,  1844,  claims  are  provided 
for  ^  which  might  have  been  perfected  into  a  complete  title, 
under  and  in  conformity  to  the  laws,  usages,  and  customs  ctf 
the  government  under  which  the  same  originated,  had  not  the 
sovereignty  of  the  country  been  transferred  to  the  United 
States."  And  the  proceeding  in.  the  court  is  to  ^  be  conducted 
according  to  the  rules  of  a  court  of  equity."  And  the  decree 
in  regard  to  the  title  is  to  be  «  according  to  the  law  of  nations, 
the  stipulations  of. any  treaty,  and  proo^ings  under  the  same, 
the  several  acts  of  Congress  in  rdation  thereto,  and  the  laws 
and  ordinances  of  the  fi[overnment  from  which  it  is  alleged  to 
have  been  derrved."  The  treaty  of  cession  stipulated  that  the 
property  of  the  citizens  should  be  protected.  And  if  the  claim, 
now  befoire  us,  under  the  Spanish  law,  could  be  denominated 
properW,  this  court  have  jurisdiction,  and  the  right  should  be 
maintained.  On  a  mature  examination  of  this  whole  case,  I 
am  brought  io  the  conclusion  that,  under  the  Spanish  govern- 
ment., the  right  now  asserted  would  have  been  enjoyed  by  the 
Baron  de  Bastrop,  his  heirs  and  assignees. 

He  brought  over  from  Europe,  and  settled  on  this  grant,  at 
least  one  hundred  and  eleven  families,  at  an  expense,  probably, 
of  from  thirty  to  fifty  thousand  dollars.  His  labors  and  re- 
sponsibilities were  very  great  in  carrying  out  his  engagement' 
with  the  government,  and  he  would  have  completed  it,  without 
doubt,  ha^  not  the  importation  of  families  been  suspended,  at 
the  instance  of  the  government,  on  account  of  the  scard^  of 
funds.  The  enterprise  Was  deemed  of  the  highest  importanci^ 
by  the  Governor-General.  In  a  letter  to  FUhid,  the  com- 
mandant at  Ouachita,  dated  New  Orleans,  2d  April,  1795, 
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Caronddet  says :  ^  Yonr  hopes  are  about  to  be  satisfied.^' 
<<  We  have  just  passed  a  contract  with  the  Marqais  of  Maison- 
Roage  for  thirty  families  of  agricoltoristsi"  &c.  ^  On  the  other 
hand,  the  Baron  de  Bastrop,  a  Hollander,  has  contracted  also 
for  a  quantity  of  families  who  will  come  to  us  direct  from  Hol« 
land,"  &C.  And  he  remarks :  ^  According  to  this  plan  you  see, 
Sir,  that  you  will  no  longer/be  so  isolated  as  heretofore,  and 
that  in  a  short  time  you  ynO,  find  yourself  in  a  condition  to 
make  head  against  the  savages,"  ice 

How  favorablv  would  such  a  consideration  contrast  with 
those  on  which  immense  tracts  of  land  were  granted,  by  the 
Spanish  government,  in  Ec^t  and  West  Florida,  and  which 
have  been  confirmed  by  this  court  The  construction  of  a 
saw-mill,  the  formation  of  a  cow-pen,  or  other  service,  real  or 
supposed,  rendered  to  the  public,  was  deemed  sufficient  to  au« 
thorize  a  lairge  grant  of  territory.  *  Thb  was  the  policy  of  that 
government,  and,  under  the  faith  of  the  treaty  ana  the  acts  of 
Uongress  referred  to,  it  was  sanctioned  by  this  court 

For  more  than  fifty  years  have  the  families  brought  from 
Europe  by  the  Baron  de  Bastrop  .been  in  possession  of  this 
land.  They  occupied  and  improved  it  as  their  own,  and,  in 
the  course  of  nature,  their  children  and  descendants  may  now 
be  supposed  to  possess  it  The  right  of  each  famify  was  limit- 
ed in  the  sprant  to  four  hundred  arpents.  This  claim,  being 
located  and  designated  by  boundaries,  entitted  eiu^h  family  to 
a  particular  tract,  and  some  evidence  of  titie  was  necessary, 
whether  from  the  Baron  de  Qastrop,  or,  by  his  designation  and 
consent,  from  the  governor,  would  seem  to  be  unimportant  In 
fact,  it  could  have  been  only  a  mere  allotment  cwnong  the  fami- 
lies in  pursuance  of  the  grant  Of  this  character  was  the  al- 
lotment to  Michael  Rogers ;  it  was  a  recognition  of  the  grant 
to  Bastrop. 

The  correctness  of  this  statement  is  shown  from  a  letter  of 
Filhiol,  dated  12th  September,  1796,  to  the  Marquis  de  Maison- 
Rouge,  which  says,  reterring  to  a  letter  from  the  Governor-Gen- 
eral:—  ^'His  Excellency  adds:  I  charge  vou  also,  Sir,  in  the 
absence  of  M.  de  Grand  Pre,  to  oblige  M.  de  Maison-Rouge  to 
make  choice  of  the  four  thousand  arpents  of  land  which  are  to 
be  distributed  to  the  thirty  families  which  he  is  to  establish." 

It  appears  from  the  evidience,  that  about  twenty-one  thou- 
sand dollars  have  been  paid  in  t^es  upon  about  three  sevenths 
of  this  grant,  and  it  is  supposed  that  a  larger  sum  has  been 
paid  on  the  other  four  sevenths. 

What  was  the  nature  of  the  titie  given  to  the  Baron  de  Baa* 
trop? 
In  his  petition  to  the  Governor-General,  dated  the  20tli  of 
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June,  1795,  he  asks  that  there  should  be  designated  a  district  of 
about  twelve  leagues  sqnarei"  &c^  ^  in  order  that,  without  the 
least  obstacle  or  impediment^  those  families  may  proceed  to 
settle  upon  them  which  he  is  goinff  to  iniroduce  under  the  ex- 
press condition  that  concessions  of  land  are  to  he  gratis;  and 
thi^t  under  no  title  or  pretext  can  they  exceed  the  quantity  of 
four  hundred  arpents  at  mosf 

The  decree  of  the  governor  the  following  day  was :  ^  Consid- 
eriiig  the  advantages  which  must  result  from  the  establishment,'' 
&c^  ^<the  commandant  of  Ouachita,  Don  Juan  Filhiol,  wUl 
designate  twelve  leagues  square,  half  on  the  side  of  the  dBayou 
de  Siar,  and  half  on  the  side  opposite  Ouachita,  for  the  purpose 
of  proceeding  to  locate  upon  them  the  families  which  the  afore- 
said Baron  may  direct ;  it  being  well  understood  that  to  none 
shall  there  be  given  a  greater  concession  of  land  than  that  of 
four  hundred  square  arpents  at  most^  gratis  and  free  from  aU 
daes,  inasmuch  as  the  object  of  this  establishment  is  to  be  onl^ 
for  the  cultivation  of  wheat^^'  Sec  And  the  gdvemment  is 
asked  ^*  to  fix  the  number  of  families  which  the  petitidkier  is"  to 
introdace."     In  the  decree  which  followed,  it  is  said :  ^  The 

Eetitioner  may  introduce  to  the  number  office  hundred  fami- 
es."  And  the  government  undertook  to  pay  the  expense  of 
conveving  the  families  from  New  Madrid  to  Ouachita,  and 
famish  them  ^ith  provisions  for  six  months,  <<  Ptovided  that,  if, 
after  the  lapse  of  three  years,  the  greater  part  of  the  establish- 
ment shall  not'  have  been  mcule  good,  the  twelve  leagues  square 
destined  for  the  families  which  the  Senor  petitioner  will  send 
shall  be  occupied  by  the  first  families  that  may  present  them- 
selves,'* 

The  expenses  to  the  government  under  this  decree  being 
greater  than  its  limited  means  would  warrant,  the  Baron  de 
Carondelet,  on  the  19th  of  June,  1797,  gave  an  official  paper  to 
the  Baron  de  Bastrop,  stating,  "  whereas,  on  the  part  of  the 
Senor  Intendente,  by  reason  of  the  scarcity  of  funcls,  the  sus- 
pension of  further  remittance  of  families  has  been  solicited 
until  the  decision  of  his  Majesty,  there*  should  be  ho  prejudice 
to  you  by  the  last  paragraph  of  my  decree,  which  expresses  that, 
if,  at  the  end  of  three  years,  the  greater  part  of  the  establish- 
ment shall  not  have  been  found  made  good,  the  families  which 
may  present  themselves  shall  be  located  within  the  twelve 
leagues  destined  for  the  establishment  which  you  have  com- 
menced, and  it  shall  only  take  effect  two  years  after  the  course 
of  the  contract  shall  have  again  commenced,  and  the  determi- 
nation oi  his  Majesty  shall  have  been  made  known  to  you.**  - 

And  on  the  20th  of  June,  in  the  same  year,  the  Baron  de 
Carondelet  issued  a  concession,  stating,  ^  Whereas  the. Baron 
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de  Bastropi  in  con'seqaence  of  the  petition,  under  date  of 
the  20th  01  June  of  the  year  last  past,  and  decree  of  the  2l6t 
of  the  same,  has  commenced  the  establishment  of  the  Oua- 
chita, which  thereby  he  stipulated  with  the  government,  in 
order  to  avoid  all  obstacle,  difficulty,  and  embarrassment  here- 
after, and  that  with  all  facility  the  families  may  be  located, 
which,  to  the  number  of  five  hundred,  the  said  Baron  is  succes- 
sively and  proportionally  to  introduce,  or  cause  to  be  intro- 
daced,  we  have  determined  to  designate  the  twelve  leagues 
destined  for  said  establishment  in  the  terms,  with  limits,  land- 
marks, and  boundaries,  and  in  the  place  which  is  designated, 
fixed,  and  marked  out  bv  the  firarative  plan  and  description, 
which  go  as  a  caption  of  this  title,  which  are  made  out  by  the 
SnrVevor-General,  Don  Carlos  Trudeau,  it  having  appeared  to 
us' to  be  thus  most  expedient  to  avoid  all  contestation  and  dis- 
pute, and  approving  them,  as  we  do  approve  them,  exercising 
the  authority  which  the  Icing  haa  granted  us,  we  destine  and 
appropriate,  in  his  royal  name,  the  aforesaid  twelve  leagues,  in 
oraer  that  the  said  iBaron  de  Bastrop  may  establish  them  in 
the  terms,  and  under  the  conditions,  which  are  expressed  in  the 
said  petition  and  decree.''  The  boundaries  of  this  grant  are 
made  certain  by  its  calls,  the  figurative  plan  of  Don  Carlos 
Trudeau,  the  Surveyor- General,  and  an  actual  survev  executed 
by  McLaughlan. 

Does  this  grant  convey  any  title  to  the  Baron  deSastrop, 
and  if  it  does,  to  what  extent  f 

The  consideration  which  induced  the  grant  was,  the  estab- 
lishment of  five  hundred  families  within  its  limits.  As  each 
family  was  restricted  to  four  hundred  arpents,  the  five  hundred 
would  opcupy  only  two  hundred  thousand  acres,  leaving  ei^ht 
hundred  thousand  within  the  grant  unappropriated.  In  the  first 
grant,  if  the  greater  part  of  the  establishment  should  not  be 
made  good  within  three  years,  the  first  families  that  shall 
pesent  themselves  were  to  be  received,  as  a  part  of  the  five 
hundred  which  were  to  be  introduced  by  Bastrop.  And  as 
the  pecuniary  aid  of  the 'government  was  withheld,  the  above 
condition  was  suspended  until. the  lapse  of  two  years  after  the 
will  of  the  sovereign  should  be  made  known. 

Governor  Bouligny,  a  contemporary,  speaking  of  this  grant, 
says :  ^  Let  us  make  the  calculation  upon  a  million  of  arpents, 
In  round  numbers.  Bastrop  has  obliged  himself  to  introduce 
and  locate  in  this  tract  nve  hundred  families  of  cultivators, 
giving  them  to  each  family  a  piece  of  land  ten  arpents  front 
upon  the  Ouachita  or  Bayou  Siar  by  forty  arpents  depth,  which 
will  make  a  superficies  of  four  hundred  arpents  for  each  family, 
10  tiMit  the  five  hundred  families  will  occupy  a  surface  of  two 
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hundred  thousand  arpents.    So  that  there  will  be  to  him,  in  ab- 
solute property  and  lordship,  eight  hundred  thousand  arpents." 

To  suppose  that  the  Baron  de  Bastrop  would  engage  in 
such  an  enterprise,  involving  an  immense  expenditure  of  moneyi 
in  addition  to  the  great  labor  and  responsibility  of  superin- 
tending the  importation  from  Europe  of  five  hundred  families, 
would  be  unreasonable,  and  against  the  established  usages  of 
the  government  The  service  was  one  of  the  greatest  import 
.  tance  to  the  country,  and  it  was  favored  by  the  sovereignty 
itself. 

Thb  is  shown  by  the  express  sanction  by  the  king  of  the 
contract  made  by  the  Baron  de  Carondelet  with  the  Marquis 
de  Maison-Rouge,  to  bring  into  the  country  thirty  famiUesi 
dated  17th  March,  1795;  and  as  a  consequence  of  which 
there  were  subsequentlv  granted  thirty  superficial  leagues.  The 
transaction  with  the  Baron  de  Bastrop  occurred  about  the 
same  time. 

It  is  true,  that  Morales,  being  Intendant  ad  tn^mm,  and 
being  under  obligations  to  providte  means  to  meet  the  expendi- 
tures arising  out  of  these  and  similar  grants,  remonstrated  to 
the  king  against  the  policy  of  making  them.  He  says,  in  a 
letter  to  Don  Pedro  Varefa  y  UUoa,  dated  October  16th,  1797 : 
'*  As  an  instance  of  what  I  here  state,  observe  the  contract  be? 
tween  Baron  de  Carondelet  and  Baron  de  Bastrop,  for  the 
settlement  of  fifteen  hundred .  Protestant  families,  in  the  one 
hundred  and  forty  four  square  leagues  of  plain  ground,  in  the 
district  of  Ouachita  granted  by  the  governor,  on  condition  that 
the  royal  Hacienda  should  pav  tiie  expense  of  transporting 
those  persons  from  New  Madrid  to  their  place  of  settlement,  <? 
maintaining  them  for  the  first  six  months,"  &c.;  and  he  says 
it  would  cost  the  treasury  (  125,000,  and  suggests :  *<  It  is  not 
probable  that,  if  the  Baron  de  Carondelet  had  held'  the  obliga- 
tions of  the  intendency,  he  would  have  rendered  it  liable  for  a 
demand  which  there  was  no  means  to  satisfy."  In  consequence 
of  this  remonstrance,  by  a  royal  order,  dated  22d  October,  1798, 
the  right  to  grant  lands  was  transferred  from  the  Governor- 
General  to  the  Intendant. 

It  must  be  observed,  if  there  be  no  error  in  the  translation, 
that  Morales  was  mistaken  in  stating  the  nunaber  of  families, 
and  that  they  were  to  be  Protestants.  In  a  letter  dated  the 
25th  of  July,  1799,  he  particularly  comolains  of  the  prodigality 
of  Don  Manuel  Grayoso  de  Lemos  in  allotting  lai^  quantities 
of  land  to  persons  who  could  not  even  cultivate  them,"  &c. 
But,  he  says,  <^  to  annul  these  grants  would  be  productive  of 
great  difficulties,  and  this  must  be  considered  an  evil  without 
a  remedy.'* 
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There  is  nothing  in  this  change  of  policyi  which  was  induced 
firom  a  want  of  funds,  to  affect  the  rights  acquired  under  the 
more  libend  policy  which  preceded  it 

But,  it  is  said,  the  grant  mast  be  construed  by  its  lan^age, 
and  not  by  extraneous  fiacts  and  circumstances.  This  is  cor- 
rect as  a  general  principle,  but  when  we  are  called  to  cx>n8true 
an  instrument,  unknown  to  the  laws  with  which  we  are  famil- 
iar, and  which  was  formed  in  a  foreign  idiom,  and  in  accord- 
ance with  usages  and  laws  to  which  we  are,  in  a  great  degree, 
strangers,  it  is  wise  and  it  is  legal  to  follow  the  estabUshed 
construction  of  such  an  instrument  under  such  laws. 

That  the  grant  in  this  case  separates  the  land  dteignated 
from  the  pubUc  domain,  is  clear  to  my  mind ;  and  if  separated, 
has  it  not  passed  from  the  control  of  the  sovereignty  ?  Beyond 
the  settlement  of  the  five  hundred  families,  the  government 
had  no  demand  on  the  grantee.  This  settlement  being  made, 
the  condition  ot  his  grant  is  performed.  And  if  the  govern- 
ment failed,  as  was  the  fieu^t,  to  advance  the  funds  stipulated  to 
be  paid  by  it,  and  the  •condition  was  suspended,  its  non-per- 
formance to  the  full  extent  is  not  imputable  ta  the  grantee. 
He  stands  upon  the  grant,  having  done  what  the  law  required 
him  to  do.  Two  hundred  thousand  arpents  of  the  grant  are 
appropriated  to  emigraiit  families ;  eight  hundred  thopsand  re- 
main, not  to  the  government,  for  the  gmnt  has  separated  the 
entire  tract  from  the  public  domain.  The  grantee  is  under  no 
obligation,  express  or  implied,  to  settle  more  than  five  hundred 
famuies ;  the  remainder  of  the  grant,  under  any  construction 
sanctioded  by  law  6r  justice,  I  think,  remains  to  him. « 

There  are  no  words  in  this  instrument  which  convey  a  fee 
simple  at  common  law,  but  by  the  civil  law  it  gives  to  the 
grantee,  in  my  judgment,  a  complete  titie.  No  technical  terms 
are  necessary,  under  ihe  civil  law,  to  constitute  such  a  titie. 
The  intent  of  the  parties  is  ascertained  by  the  language  of  the 
entire  instrument,  and  effect  is  ^ven  to  it  accordingly.  This 
mode  of  construction  commends  itself  to  our  reason  and  judg- 
ment more  stronglv  than  the  technical  forms  of  the  common 
law.  Wbikt  the  latter  are  seldom  understood  by  the  unin- 
structed,  the  former  cannot  be  misapprehended  by  an  individ- 
ual of  ordinary  intelligence. 

In  this  ^prant  words  are  ^ised  of  strong  and  decisive  import; 
words  which,  it  is  believed,  show  the  intent  of  the  grantor  as 
fulljr  as  anjT  that  could  have  been  adopted.  ^  Exercising  the  au- 
thori^  which  the  king  has  granted  to  us,  we  destine  and  ap- 
propriate, in  his  royal  name,  the  aforesaid  tvirelve  leagues."  To 
destine  is  ^  to  set,  ordain,  or  appoint  to  a  use,  purpose,  estate, 
orplaoe.''    We  are  all  <«  destined  to  a  future  state."    ""Tofix 
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unalterably  by  a  divine  decree,  to  appoint  nnalterably.**  The 
word  appropriate^  in  the  sense  used,  signifies,  <<  to  set  apart  fiir 
or  assign  to  a  particolar  use,  in  exclusion  of  all  other  uses " ; 
^  to  claim  or  use  by  an  exclusive  right"  No  words  Of  a  more 
determinate  character,  to  convey  a  complete  title,  could  have 
been  fonnd  in  any  language.  The  .words  ^  destinamot  y  aprth 
piamosj^  as  used  in  the  original  grant,  mean,  ^  to  grant  and 
deliver  as  property." 

In  the  grant  it  is  said,  ^  We  have  determined  to  designate 
the  twelve  leagues  destined  for  said  establishment,"  &c.  The 
five  hundred  families  are  named,  <'  that  the  said  Baron  de  Bas- 
trop may  establish  them  in  the  terms,  and  under  the  conditions, 
which  are' expressed  in  the  said  petition  and  decree."  The  in- 
tent of  the  grantor  in  this  is  plainly  signified.  The  land  grant- 
ed is  called  the  establishment,  —  the  establishment  of  the  Saron 
de  Bastrop,  which  is  destined  and  appropriated  on  condition 
that  he  shall  establish  thereon  five  hundred  families,  each  hav- 
ing four  hundred  arpents.  ^In  the  Spanish  forms  it  is  still  called 
the  establishment,  indicating  the  terms  on  which  it  was  grant- 
ed. Under  the  Spanish  laws  and  usages,  the  Baron  H^  Bas- 
trop was  a  pobladoTy  meaning  "  one  that  peoples." 

Under  title  12,  lib.  4,  of  the  Recopilaclon  de  Indias,  there  are 
several  books  exclusively  devoted  to  colonization.  The  vice- 
roys exercised  the  power  and  discretion  of  the  king  in  granting 
lands,  &C.,  and  the  governors-general,  in  the  absence  of  the 
viceroys,  exercised  the  same  powers,  and  afterwards,  also,  the 
int^dentes.  There  was  no  other  limitation  of  this  power 
"  than  that  ol  not  causing  injury  ta third  parties." 

<*  If,"  days  the  law,  ^  in  that  part  of  the  Indies  already  discov- 
ered there  be  any  sites  or  districts  so  good  that  it  may  be  expe- 
dient to  found  settlements  there,  and  any  persons  should  apply 
themselves  to  making  establishments  and  neighborhoods  upon 
them,  that  they  may  do  so  with  better  will  and  greater  useful- 
nessj  the  viceroys  and  presidents  may  give  them,  in  our  name, 
lands,  lots,  and  waters,  according  to  the  disposition  of  the  labd, 
so  that  it' be  not  to  the  prejudice  of  any  third  person,  and  that 
it  be  for  the  t^me  that  it  may  be  our  wm."  Temporary  grants 
were  subsequently  made  perpetual. 

The  tenth  law  further  provides :  '<  Let  the  lands  be  divided 
without  excess  between  discoverers  and  ancient  pobladores  and 
their  descendants,  who  have  to  remain  on  the  lands ;  and  let 
the  best  qualified  be  preferred ;  and  let  them  not  have  power 
to  sell  to  church  or  monastery,  or  other  ecclesiastical  person." 

I  may  hazard  the  assertion,  without  the  fear  of  successful 
contradiction,  that  the  remuneration  given  for  colonization,  in 
the  Spanish  colonies,  was  uniformly  a  grant  of  lands.    And 
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these  gr^tfl  were  often  made  in  the  fonn  of  this  grant  to  the 
Baron  de  Bastrop*  Indeed^  the  face  of  the  grant  seems  to  me 
to  admit  of  no  other j^nstniction.  The. twelve  leagues  square 
were  ^  destined  and  appropriated,^  that  is,  ^  granted  and  deliv- 
ered as  property."  To  whom  ?  Not  to  the  five  hundred  fami- 
lies only,  for  their  rights  are  limited  to  two  hundred  thousand 
arpents.  Jt  was  destined  and  appropriated  for  or  to  the  estab- 
lishment, including  the  five  hundred  families  and  the  Baron  de 
Bastrop,  the  poblador..  There  is  no  want  of  precision  in  the 
grant  The  riehts  of  the  families  beins  limited,  the  remainder 
belongs  to  the^aron  de  Bastrop,  in  fufi  property,  subject  only 
to  the  conditions  expressed 

This  is  the  result  to  which  I  have  been  brought  by  a  careful 
investigation  of  this  case.  And  I  am  the  more  confirmed  in 
this  opinion,  as  it  concurs  with  that  which  has  been  expressed 
by  three  of  the  most  learned  and  eminent  jurisconsults  in  Spain. 
J.  F.  Pacheco,  Manuel  Cortina,  and  8.  de  *  Olozaga  stand  in 
the  front  rank  of  Spcmish  lawyers.  Cortina  was  formerly  min-- 
ister  of  justice,  the  other  two  have  both  been  prime-ministers. 
I  make  these  statendents  from  the  highest  authority  of  Spain 
in  thb  country. 

The  opinions  referred  to  are  not  authenticated  so  as  to  make 
them  evidence.  But  as  I  have  arrived  at  the  same  conclusion 
to  which  they  came  on  a  construction  of  the  grant,  I  will  ex* 
tract  from  their  opinion  one  or  two  sentences.  ^  Destining  and 
appropriating  the  twelve  leagues  to  the  establishment  of  the 
Baron  de  Bastrop,  means  the  delivering  them  to  his  proprietor- 
ship and  dominion,  he  complying  with  the  conditions  with 
which  they  were  petitioned  for  and  granted.''  And  a^n :  <<  In 
it  [tfie  grant]  are  employed  the  woras  properly  called  effective, 
<to  destine  and  appropriate,'  and  the  last,  especially,  as  well 
legally  as  vulgarly,  signifies,  <  to  make  the  [Property  of,'  so  that 
under  whatever  aspect  the  question  is  lookea  at,  the  twelve 
leagues,  by  virtue  of  the  said  concession,  became  the  property 
of  the  Baron,  and  the  property  which  he  acquired  in  them  was 
the  allodial  and  complete  property  recognized  by  our  laws, 
without  other  tranunels  than  tnose  in  the  general  conditions 
imposed  upon  all  pobladores  and  the  special  ones  of  this  case ; 
and  it  appears  that,  if  these  last  were  not  fully  complied  with,, 
it  was  not  through  the  fault  of  the  Baron,  but  through  obsta- 
cles opposed  to  him  by  the  authorities  of  the  colony  themselves. 
His  failure  of  compliance  cannot  prejudice  or  diminish  in  the 
smallest  possible  degree  the  right  which,  by  the  concession,  he 
undoubtedly  acauired." 

In   this   opinion  I^  have  the  concurrence  of  my  brother* 
McKinley,  whose  views  are  embodied  in  it  with  my  own. 
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Order. 
This  cause  oame  on  to  be  heard  on  fhe  transcript  of  tbe  leo* 
ord  from  the  District  Court  of  the  United  States  for  the  District 
of  Louisiana,  and  was  argued  by  counsel  On  consideration 
whereof,  it  is  the  opinion  of  this  court,  that  the  title  set  up  of 
the  petitioners  is  neither  a  legal  nor  equitable  claim,  and  is  null 
and  void*  WhereuJM>n,  it  is  now  here  ordered  and  decreed  by 
this  court,  that  the  decree  of  the  said  District  Cottfrt  in  this  cause 
be,  and  the  same  is  hereby,  reversed  and  annulled,  and  that  this 
cause  be,  and  the  same  is  hereby,  remanded  to  the  said  District 
Ck>urt,  vrith  directions  to  dismisa  the  petition  of  the  claimants. 


Thb  Umitbd  States,  Appxllakts,  v.  Loxtisb  LnrmosTON,  thb  Wmow 

llTD  SOLB  EXBCUTBIX  OP  THB  LAST  WiLL  AND  TeSTAXBUT  OF  Ed* 
WAED  LzvnrOSTDR,  DBCXASBI),  AND  COBA  LiVINOSTON, .  THB  ONLY 
QpLD  AND   FOECBD  HbIE   OF   SAID  EdWABD  LiVINOSTON,  AND  THB 

Xfiw^  OF  Thomas  Babton. 

This  was  an  appeal  from  the  District  Court  of  the  United 
States  for.  the  Dbtrict  of  Louisiana,  and  was  a  daiip  under  the 
Bastrop  ffrant  It  was  included  in  the  opinion  of  the  court  in 
the  preceding  caso  of  the  United  States  v.  The  Cities  of  Phila- 
delphia  and  New  Orleans,  —  which  see. 


i'rb  Unitbd  Statbs,  Afpellants,  v.  Ann  M.  Callbndbb,  Elizabeth 
Callbndbb,  Chbistopbeb  Q.  Callbndbb,  and  Stanqopb  Callbn- 
dbb, OF  THB  StATB  OF  NbW  YoBK,  AND  FbANCBS  CaLLBN1)BB,  THE 

WiFB  OF  Thomas  Slidbll,  and  Cabolinb  Callbndbb,  thb  Wifb  of 
Edwabd  Oodbn,  of  the  State  of  Louisiana,  said  Pebsons  bbino 
THE  Widow  and  Heibs  of  the  late  Thomas  Callbndbb;  Sidonia 
PiBBCB  Lewis,  Wife  of  Petbb  K.  Wagneb,  John  I^awson  Lewis, 
Louisa  Mabia  Lewis,  Theodobe  Lewis,  Eliza  Cobnbua  Lewis, 
Alfred  Hampden  Lewis,  Alqeenon  Sidney  Lewis,  GEOBeE 
Washington  Lewis,  BENJA^dl^^FBANXLiN  Lewis,  and  Joshua 
Lewis,  a  BIinob,  bbpbbsbnted  bt  Eliza  Magioni,  the  Widow  of 

AlFBED  JEFFBBSOli  LeWIS,  mS  MOTHBB  AND  NaTUBAL  TuTBIX,  ALL 
OF  THB  STAtE   OF  LoUI8IA|f  A  ;   THB   SAID  PbbSONS  HEBBIN   ACTINa 

AS  THB  Heibs  of  the  late  Joshua  Lewis  and  Ambbioa  Lawson, 
HIS  Wife,  and  also  the  CoHSiiis  with  Mabt  P.  Bowman  of 
Columbus  Lawson  ;  Mabt  P.  LaWson,  the  Wifb  of  John  Bow« 
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XAK ,  OF  THB  StaTS  OF  TsNNESSSX,  COHBIR  WITH  THE  LAST  ABOV£« 

NAMED  Persons  of  Columbus  Lawson  ;  Catharine  Pauline  Ba- 
ker, THE  Widow  of  Blaizs  Cenas,  and  now  the  Wife  of  Wil- 
liam Christy,  and  Hilary  B.  Cbnas,  Augustus  Henry  Cenas, 
AND  Augustus  St.  John,  Richard  Brenen  Blanche,  and  George 
Christy,  the  last  four  being  Minors,  and  represented  by 
Pauline  St.  John,  the  Widow  of  Peter  Cenas,  their  Mother 
AND  Natural  Tutrix,  all  of  th^  State  of  Louisiana  ;  Jona- 
than Montgomery  and  Michel  Musson,  the  Testamentary  Ex- 
ecutors OF  THE  LATE  WiLLIAM  NoTT,  OF  THE  StATE  OF  LOUI- 
SIANA, AND  THB  Heirs  of  Nathaniel  Amory,  of  the  State  of 
Rhode  Island. 

This,  like  the  two  preceding  cases,  was  an  appeal  from  the 
District  Court  of  the  United  States  for  the  District  of  Louisiana, 
and  involved  the  validity  of  the  Bastrop  grant  It  was  argued 
together  with  that  of  the  United  States  against  the  Mbjox^ 
Aldermen,  and  Inhabitants  of  Philadelphia  and  New  Orleans, 
and  was  included  in  the  same  judgment  See  the  concludin|( 
part  of  the  opinion  of  the  court  in  the  last-named  case. 


The  United  States,  Appellants,  v.  Sarah  Turner,  the  Wife  of 
Jared  D.  Tyler,  who  is  authorized  and  assisted  '  herein  by 
HER  SAID  Husband  ;  Eliza  Turner,  Wife  of  John  A.  Quitman, 
who  is  in  like  manner  authorized  and  assisted  by  her  said 
Husband  ;  Henry  Turner,  and  George  W.  Turner,  Heirs  and 
Legal  Representatives  of  Henry  Turner,  deceased. 

The  decision  of  this  court  in  the  case  of  the  United  States  v.  King  and  Coxe  (8  How- 
ard, 773,  and  7  Howard,  833)  asain  affirmed,  rix.  that  the  contract  hetween  the 
Baron  de  Carondelet  and  the  B&qnis  de  Bfaison-Ronge  conrejed  no  interest  in 
tiie  land  to  Maison-Ronae,  but  was  merely  intended  to  mark  ont  by  certain  and 
de6nite  boundaries  the  limits  of  the  establishment  which  he  was  authorised  to 
form. 

The  contract  must  be  judged  of  according  to  the  laws  of  Spain ;  but  under  those 
laws,  whenerer  there  was  an  intention  to  grant  prirate  property,  words  were  al- 
ways used  which  serered  the  property  from  the  public  domain. 

The  absence  in  this  case  of  the  royal  order  of  1795,  and  of  all  testimony  respecting 
the  genuineness  of  the  certificate  of  sunrey  by  Trudeau,  makes  no  difference  in  the 
decision  of  the  court.  The  construction  of  the  grant  was  the  main  point  of  that 
case,  and  is  also  of  this. 

Whether  or  not  the  instrument  was  a  perfect  and  complete  grant  by  the.  laws  of 
Spain,  was  a  question  for  the  court,  and  not  for  the  jury. 

The  case  of  the  United  States  v.  King  and  Coxe  esqilained. 

This  was  an  appeal  from  the  District  Court  of  the  United 
States  for  the  District  Court  of  Louisiana. 

It  was  a  petition  filed  in  the  District  Court  by  the  appelleesi 
who  claimed  a  tract  of  land  under  the  Maison-Kouge  grant 
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The  District  Court  decided  in  favor  of  the  petitioners,  and 
the  United  States  appealed  to  this  court 

It  was  submitted  by  Mr.  Crittenden  (Attorney-General),  for 
the  United  States,  upon  the  ground  that  this  court  had  already 
decided,  in  the  case  of  United  States  v.  King  (3  Howard,  773, 
and  7  Howard,  833),  that  the  grant  was  invalid 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  couri;. 
.  This  is  an  appeal  from  the  decree  of  the  District  Court.  A 
the  United  States  for  the  District  of  Louisiana.  The  proc«  jd- 
ings  were  instituted  by  the  appellees  against  the  United  St '  ^s, 
according  to  the  acts  of  Congress  of  May  26, 1824,  atia  June 
^7, 1844 ;  and  they  claim  title  to  a  parcel  of  land  in  the  State 
of  Louisiana,  under  an  instrument  of  writing  executed  by  the 
Baron  de  Carondelet,  on  the  20th  of  June,  1797,  in  favor  of  the 
Marquis  de  Maison-Rouge.  The  iconveyances  by  which  the^ 
deduce  title  to  themselves  from  him  are  set  forth  in  the  peti- 
tion. The  case  turned  altogether,  in  the  District  Court,  upon 
the  construction  and  effect  of  the  document  a1:K>ve  mentioned ; 
and  this  is  the  only  question  arising  on  this  appeal     ^ 

The  appellees  insist  that  this  instrument  of  writing  conveyed 
to  the  Marquis  de  Maison-Rouge  either  the  legal  or  equitable 
titie  to  the  thirty  superficial  leagues  of  land  described  in  the 
plan  of  Trndeau  annexed  to  the  instrument  But  the  question 
which  they  propose  to  raise  has  already  been  decided.  The  in- 
strument under  which  they  clcdm  titie  came  under  the  consider- 
ation ^f  this  court  in  the  case  of  the  United  States  v.  King  and 
Coxe,  reported  in  3  Howard,  773,  and  7  Howard;  833.  And  in 
the  last-mentioned  report  it  will  be  seen  that  the  construction 
and  effect  of  this  instrument  was  at  that  time  directiy  before 
the  court,  and  the  decision  of  the  case  depended  upon  it  The 
question  was  then  fully  and  carefully  examined  and  considered, 
and  the  court  held  that  t)iis  instrument  of  writ^ig  conveyed  no 
interest  in  the  land  to  Maison-Rouge,  as  bis  private  property; 
and  that  it  was  intended  merely  to  mark  out  by  certain  and 
definite  boundaries  the.Uaiit?  of  the  establishment ' he  was 
authorized  to  form,  according  to  the  stipulations  of  a  previous 
contract  which  he  had  entered  into  with  the  Spanish  govern- 
ment, in  1795.  And  as  regarded  that  previous  contract  the 
court  said :  <<  It  will  be  observed  that  this  contract  contains  no 
stipulation  in  favor  of  Maison-Rouge.  All  the  engagements 
on  the  part  of  the  government  are  in  favor  of  the  emigrants 
who  should  accept  the  conditions.  Indeed,  it  seems  to  have 
been  no  part  of  the  purposes  of  this  agreement  to  regulate  the 
compensation  which  he  was  to  receive  for  bis  services.  Its 
only  object,  as  appears  by  the  concluding  sentence,  was  to 
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make  known  the  offers  made  by  the  Spanish  government  to 
those  who  were  disposed  to  come.  It  was  therefore  to  be 
shown  by  the  Marqais  to  those  whom  he  invited  to  remove  to 
this  establishment,  and  it  does  not  appear  to  have  been  thought 
necessary,  and  perhaps  was  not  desirable,  that  his  compensa- 
tion or  his  interest  in  forming  the  colony  should  be  made  pub- 
lic. That  was  a  matter  between  him  and  the  Spanish  authori- 
ties, which  doubtless  was  understood  on  both  sides.  And 
whether  it  was  to  be  in  money,  or  in  a  future  grant  of  land, 
does  not  appear.  Certainly  it  was  not  to  be  in  the  land  on 
which  this  establishment  was  to  be  formed,  because  the  gov- 
omment  was  pledged  to  grant  it  to  the  colonists.'' 

The  question  which  tlus  appeal  brings  up  is  therefore  res 
judicata.  Nor  does  the  court  .perceive  any  ground  for  doubt- 
ing the  correctness  of  the  opinion  heretofore  pronounced.  And 
in  the  case  arising  under  the  claim  of  the  Baron  de  Bastrop,  in 
which  the  iudgment  of  the  court  has  just  been  delivered,  the 
principles  decided  in  the  case  of  the  United  States  v.  King 
and  Coxe  have  again  been  affirmed,  after  full  argument  by  coun* 
sel  and  reconsideration  by  the  court  The  De  Bastrop  claim 
was  upon  an  instrument  of  writing  similar  to  that  in  favor  of 
Maison-Rou^e,  and  executed  oh  the  same  day  by  the^Baron  de 
Carondelet,  for  a  still  larger  tract  of  country  tiian  that  destined 
and  appropriated  for  the  establishment  of  the  Marqais  de  Mai- 
son-Rouge.  Undoubtedly  the  validity  and  effect  of  both  of  these 
instruments  depend  altogether  upon  the  laws,  ordinances,  and 
usages  of  the  Spanish  government,  prevailing  in  the  province 
of  Louisiana  at  the  time  they  were  made ;  and  it  is  the  dutv 
of  the  court  to  expound  them  accordingly.  And  they  are  both 
Btrikingly  unlike  the  grants  for  colonization  authorized  by  the 
Laws  of  the  Indies ;  and  equally  unlike  the  grants  usually 
made  by  the  Spanish  authorities  4x>  persons  undertaking  to 
introduce  into  the  province  a  certain  number  of  colonists.  In 
grants  of  this  description,  authorized  by  the  Laws  of  the  Indies 
and  usually  made  by  the  provincial  authorities,  the  colonists 
were  introauced  by  the  grantee  free  of  expense  to  the  govern- 
ment, and  the  grant  was  the  equivalent  for  the  service  per- 
formed, and  depended  upon  the  number  thus  brought  in.  And 
in  such  cases  the  intention  to  gran":  as  private  property  was 
always  indicated  in  clear  and  appropriate  words,  which  severed 
the  land  at  once  from  the  royal  domain,  apd  converted  it  into 
private  property. 

But  in  the  cases  of  De  Bastrop  and  Maison-Rouge  the  colo- 
nists are  to  be  brought  in  at  the  expense  of  the  government 
itseU^  and  supported  for  some  time  afterwards ;  and  they  are 
to  receive  their  grants  for  the  land  allotted  to  them  from  the 
66* 
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public  antboritiesy  and  not  from  De  Bastrop  or  Maison-Rotige. 
There  would  seem,  therefore,  to  be  no  equivalent  or  consider- 
ation for  these  extensive  grants,  and  certainly  there  are  no 
words  in  either  of  the  instruments  that  indicate  an  intention 
to  convey  to  them  as  private  property  the  land  delineated  for 
their  respective  estabushments.  On  the  contrary,  as  the  colo- 
nists were  to  receive  their  titles  and  grants  from  the  govern- 
ment, it  follows  necessarily  that  the  entire  title,  le^  and 
equitable,,  must  have  remained  in  the  government,  and  have 
been  so  understood  by  the  parties.  For  otherwise  this  stipu- 
lation could  not  have  been  performed.  And  if  the  land  desig- 
nated for  the  establishment  remained  national  property,  aad 
was  not  severed  by  these  instruments  from  the  national  domain, 
it  passed  to  the  United  States  as  public  property  by  the  treaty 
of  cession. 

It  is  true  that  the  contract  of  1795,  and  the  royal  order  which 
sanctioned  it,  and  which  are  referred  to  in  the  instrument  relied 
on  by  the  petitioners,  were  not  offered  in  evidence  in  this  case, 
and  are  not  in  the  record  before  us.  And  in  the  opinion  of  the 
court,  reported  in  7  Howard,  849,  850,  it  will  be  seen  that  this 
contract  was  regarded  as  fturnishing  a  key  to  the  construction 
of  the  instrument  subsequentlv  executed.  But  the  conrt  also 
held  that  the  instrument  of  1797,  if  construed  by  itself,  con- 
veyed to  M aison-Rouge  no  right  of  property  in  the  land ;  and, 
indeed,  that  it  was  not  intelligible,  unless  taken  in  connection 
with  the  prior  one.  The  omission,  therefore,  of  the  contract  and 
royal  order  of  1795  in  this  record,  will  not  distinguish  this  case 
from  that  of  the  United  States  v.  King  and  Coxe. 

It  is  proper  also  to  say,  that  a  question  of  fact  which  was 
very  much  discussed  when  the  case  of  the  United  States  v.  King 
and  Coxe  was  first  before  the  court,  and  upon  which  the  court 
at  that  time  expressed  an. opinion,  is  not  in  controversy  upon 
the  evidence  in  this  record.  In  the  case  referred  to,  a  great 
mass  of  testimony  was  offered  on  behalf  of  the  United  States, 
tending  to  show  that  the  plan  of  Trudeau  annexed  to  the  in- 
strument of  1797  was  not  the  one  to  which  it  intended  to 
refer ;  that  it  referred  to  another,  which  designated  land  at  a 
different  place,  and  higher  up  the  Ouachita  River;  that  the  sur- 
vey annexed  was  not  made  until  the  latter  end  of  1802  pr  the 
beginning  of  1803,  when  negotiations  were  actually  pending 
for  the  cession  of  the  territory,  and  was  then  made  in  expecta- 
tion of  the  cession  to  the  United  States,  and  the  certificate 
antedated  to  cover  the  land  now  claimed. 

But  as  the  case  of  the  United  States  v.  King  and  Coxe  was 
an  action  at  law,  and  brought  up  to  this  court  by  writ  of  error, 
the  questions  of  fact  arising  upon  the  evidence  in  the  record 
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were  not  open  to  revision  in  the  appellate  court.  The  question 
above  mentioned  had  been  decided  against  the  United  States 
by  the  District  Court,  according  to  the  Louisiana  practice,  with- 
out the  intervention  of  a  jury,  and  his  decision,  like  the  verdict 
of  a  jury,  was  conclusive  as  to  the  fact,  where  ttie  case  was 
brought  up  by  writ  of  error.  And  this  court,  when  their  atten- 
tion was  called  to  the  subject,  set  aside  the  judgment  and.rein* 
stated  the  case,  to  be  heard  and  determined  on  the  quescions 
of  law,  assuming  the  facts  to  be  true  as  decided  by  the  District 
Court 

In  the  present  case,  however,  the  proceeding  is  according  to 
the  rules  and  principles  of  a  court  of  equity,  and  the  facts  as 
well  as  the  law  are  brought  here  for  revision  by  the  appeaL 
^The  genuineness. of  the  certificate  of  Trudeau  would  therefore 
be  open  to  inquiry,  if  the  evidence  in  the  former  case  was  in 
this  record. 

But  none  of  the  evidence  offered  on  behalf  of  the  United 
'  States,  of  any  description,  in  the  case  against  King  and  Coxe, 
is  coptained  in  the  record  before  us.  The  case  appears  to  have 
been  tried  and  determined  in  the  District  Corurt  altogether 
upon  testimony  adduced  by  the  appellees.  They  examined 
several  witnesses  to  prove  that  Trudeau's  certificate  ^as  genu- 
ine, and  not  antedated  And  as  there  was  no  opposing  evi- 
dence, the  opinion  of  the  District  Court  upon  this  part  of  the 
case  was  undoubtedly  correct 

As  relates  to  the  order  itself  of  the  Baron  de  Carondelet,  to 
which  this  plan  was  annexed,  it  appears  that  the  original  ifi 
the  Spanish  language  was  produced  and  proved,  and  a  copy  is 
contained  in  the  record;  and  with  it  what  purports  to  be  a 
translation  into  the  English  language.  By  wnom  this  transla- 
tion was  made  does  not  appear ;  nor  does  the  record  show  that 
it  was  proved  by  the  testimony  of  any  witness.  It  differs  in 
material  respects  from  that  produced  in  the  case  of  the  United 
States  V.  King  and  Coxe,  which  will  be  found  in  the  report  in 
3  Howard,  and  also  from  that  contained  in  the  report  of  the 
committee  of  the  House  of  Representatives  in  Vol.  Ill  of 
American  State  Papers,  p.  410  (Public  Lands).  I'he  two  last- 
mentioned  translations  are  substantially,  if  not  precisely,  *the 
same,  and  conform  to  the  original.  But  the  one  sent  up  in 
this  record  is  evidently  incorrect 

There  is  likewise  a  translation  set  out  by  the  appellees  in 
their  petition,  differing  from  the  one  offered  in  evidence,  and 
approaching  very  nearly  to  the  two  translations  of  which 
we  have  spoken.  But  this  also  is  inaccurate,  and  omits  the 
word  "  conditions,"  when  speaking  of  the  contract  under  which 
Maison-Rouge  was  to  form  his  establishment     But  these 
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erroneous  translations  are  not  entitled  to  consiAfeFation  in  ex- 
pounding this  instrument,  since  the  original  is  in  evidence  and 
must  speak  for  itself. 

Witnesses,  it  appears,  were  examined  in  the  District.  Court,  to 
prove  that  this  instrument  was  a  perfect  and  complete  grant  by 
the  laws  of  Spain  then  in  force  in  the  province  ot  Liouisiana  in 
relation  to  grants  of  land ;  and  the  counsel  for  the  appellees 
moved  for  an  issue  upon  this  point,  to  be  tried  by  tiie  jury. 
This  motion  was  properly  refused  by  the  court,  and  the  issues 
which  the  court  directed  were  confined  to  questions  of  fact. 
The  Spanish  laws  which  formerly  prevailed  in  Louisiana,  and 
upon  which  the  titles  to  land  in  that  State  depend,  must  be 
judicially  noticed  and  expounded  by  the  court,  like  the  laws 
affecting  titles  to  real  property  in  any  other  State.  They  are 
questions  of  law  and  not  questions  of  fact^  and  are  alwayp  so 
regarded  and  treated  in  the  courts  of  Louisiana.  And  itvcan 
never  be  maintained  in  the  courts  of  the  United  States  that 
the  laws  of  any  State  of  this  Union  are  to  be  treated  as  the 
laws  of  a  foreign  nation,  and  ascertained  and  determined  as  a 
matter  of  fact,  by  a  jury,  upon  the  testimony  of  witnesses. 
And  if  the  Spanish  laws  prevailing  in  Louisiana  before  the 
cession  to  the  United  States  were  to  be  regarded  as  foreign 
laws,  which  the  courts  could  not  judicially  notice,  the  titles  to 
land  in  that'State  would  become  unstable  and  insecure ;  and 
their  validity  or  invalidity  would,  in  many  instances,  depend 
upon  the  varying  opinions  of  witnesses,  and  the  fluctuating  ver- 
dicts of  juries,  deciding  upon  questions  of  law  which  they  could 
not',  from  the  nature  of^their  pursuits  and  studies,  be  supposed 
to  comprehend. 

The  testimony  offered  on  this  subject  was  objected  to  by  the 
district  attorney,  but  would  seem  to  have  been  received  by 
the  court.  It  is  not  material^  however,  to  inquire  whether  it  was 
received  or  not  -For  the  only  question  before  us  is,  whether 
the  instrument  of  writing  of  1797,  under  which  the  petitionee 
claimed  title,  was  or  was  not  correctly  expounded  by  the  Dis- 
trict Court  And  whether  he  arrived  at  his  conclusion  from 
the  language  of  the  instrument  itself,  or  was  influenced  by  the 
oral  testimony,  is  not  important  In  either  case,  the  decision 
that  this  instrument  >^as  a  grant  to  the  Marquis  de  Maison- 
.  Rouge  of  the  thirty  square  leagues  of  land  therein  mentiohcd 
as  his  private  property,  is,  in  the  judgment  of  this-court,  erro- 
neous. And  as  the  title  of  the  appeUees  r^sts  entirely  upon 
this  supposed  grant,  the  decree  in  their  favor  .must  be  reversed, 
and  the  petition  dismissed. 

Mr.  Justice  McLEAN,  Mr.  Justice  WAYNE,  Mr.  Justice 
McKINLEY,  and  Mr.  Justice  GRIER  dissented. 
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Order. 
This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Louisiana,  and  was  argued  by  counsel.  On  considera- 
tion whereof,  it  is  ordered  and  decreed  by  this  court  that  the 
decree  of  the  said  District  Court  in  this  cause  be,  and  the  same 
is  hereby,  reversed  and  annulled,  and  that  this  cause  be,  and 
the  same  is  hereby,  remanded  to  the  said  District  Court,  with 
directions  to  dismiss  the  petition  of  the  claimants. 


John  H.  Bennbtt,  Plaintiff  in  ERaoR,  v,  Samttbl  F.  Bxtttebwobth. 

In  Texai,  the  common  law  has  been  adopted,  bat  the  fonns  and  rales  of  pleading 
in  common  law  cases  hare  not ;  and  although  the  forms  of  proceedings  and  prac- 
tice in  the  State  courts  have  been  adopted  in  the  District  Court  of  the  United 
States,  yet  such  adoption  must  not  be  understood  as  confounding  the  principles  of 
law  and  ecjuitr }  nor  as  aothoriadng  legal  and  equitable  claims  to  be  blended  tc^ther 
in  one  suit 

The  Constitution  of  the  United  States  has  recognized  the  distinction  between  law 
and  equitj,  and  it  must  be  observed  in  the  federal  courts,  although  there  is  no 
distinction  between  them  by  the  laws  of  Texas. 

Where  a  petition  was  filed  claiming  certain  negroes,  to  whom  the  defendant  set  up  a 
tiUe  as  being  his  own  proper^,  and  the  jury  brought  in  a  verdict  awarding  a  sum 
of  money  to  the  plaintiff,  which  was  released,  and  then  the  court  gave  judgment 
that  the  plaintiff  should  recover  the  negroes,  these  proceedings  were  irregular,  amd 
the  judgment  must  be  reversed. 

They  cannot  be  assimilated  to  proceedings  in  chancery,  or  treated  as  such  by  diif 

*    court.  There  is  nothing  like  a  uill  or  answer,  as  prescribed  by  the  rules  of  this  court, 

nor  any  statement  of  the  evidence  upon  which  the  judgmcntr  could  be  revised. 

The  case  must,  therefore,  be  considered  as  a  < case  at  law,  the  rales  of  which  require 
that  the  verdict  must  find  the  matter  in  issue  between  the  parties,  and  the  judg- 
ment must  follow  the  verdict 

Here  neither  was  the  cose,  and  the  errors  being  patent  upon  the  records,  the  judg- 
ment is  open  to  revision  in  this  court,  without  any  motion  in  arrest  of  judgment 
being  made  or  exception  taken  in  the  court  below. 

This  case  was  brought  up,  by  writ  of  error,  from  the  District 
Court  of  the  United  States  for  the  District  of  Texas. 

In  1848,  ButtervvortK  filed  the  following  petition  against 
Bennett :  — 

"  To  the  Honorable  J.  C.  Watrous,  Judge  of  Lhe  District  Court 
of  the  United  Stales  for  the  District  of  the  State  of  Texas, 
and  which  court  has  also  Circuit  Court  powers. 
"  The  petition  of  Samuel  F.  Butterworth,  who  is  a  citizen  of 
the  State  of  New  York,  against  John  H.  Bennett,  who  is  a  citi- 
zen of  the  State  of  Texas,  would  respectfully  represent  unto 
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■  —         ■ 

your  honor,  that  heretofore,  viz.  on  the         day  of  March,  1846, 
at  to  wit,  in  the  district  aforesaid,  he,  your  petitioner,  was 

lawfully  seized  and  possessed  of  four  negroes,  slaves  for  life, 
whose  names  and  descriptions  are  as  follows,  viz. :  Billy,  a  negro 
man,  of  a  dark  complexion,  aged  about  twelve  years,  cf  the  value 
of  five  hundred  dollars ;  Lindsey,  a  neero  man,  of  a  dark  com« 
plexion,  aged  twenty-two  years,  and  of  the  value  of  one  thou- 
sand dollars ;  Betsy,  a  mulatto  woman,  of  a  light  tx)mplexioh, 
aged  about  thirty  years,  and  of  the  value  of  eight  hundred  dol- 
lars ;  and  Alexanaer,  a  boy  of  a  very  light  complexion,  aged 
about  four  years,  and  of  four  hundred  dollars  value,  of  his  own 
property.  And  being  so  possessed,  your  petitioner,  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  in  the  district  aforesaid, 
casually  lost  the  same  out  of  his  possession,  and  the  same, 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  in  the  dis- 
trict aforesaid,  came  to  the  possession  of  the  defendant  by  find 
ing.  And  your  petitioner  charges,  that  the  said  defendant, 
well  knowing  the  said  negro  slaves  to  be  the  property  of  your 
petitioner,  and  of  right  to  ^ong  and  appertain  to  him,  hath  not 
as  yet  delivered  the  above-described  negroes;  or  any  or  either 
of  them,  although  often  requested  so  to  do,  to  your  petitioner; 
but  hath  hitherto  wholly  refused  so  to  do,  and  hath  detained, 
and  still  doth  detain,  the  same  from  your  petitioner,  who  says 
he  has  received  damages,  by  reason  of  the  detention  of  the 
slaves  aforesaid,  of  five  thousand  dollars. 

"  In  consideration  of  the  premises,  your  petitioner  prays  your 
honor  to  grant  him  a  summons,  directed  to  the  marshal  of  this 
district,  and  commanding  him  to  summon  the  said  defendant 
to  be  and  appear  at  the  next  term  of  this  court,  to  be  held  fof 
this  district,  at  the  city  of  Galveston,  on  the  first  Monday  in 
February  next,  then  and  there  to  answer  the  allegations  con- 
tained in  this  petition ;  and  that,  upon  the  trial  of  the  cause, 
your  petitioner  may  have  a  judgment  in  specie  for  the  said 
negroes,  together  with  damages  lor  the  detention  of  the  same, 
and  also  the  costs  of  suit ;  and  such  other  and  further  relief 
grant  in  the  premises  as  shall  be  in  accordance  with  right  and 
justice ;  and,  as  in  duty  bound,  he  will  ever  pray,  6uc 

"  Samuel  Yerger,  Attorney  for  PeiUioner.^^ 

To  this  petition  the  defendant  demurred,  pleaded  not  guilty, 
and  filed  two  special  pleas.  The  demurrer  was  afterwards 
overruled,  and  the  two  special  pleas  stricken  out. 

In  June,  IS49,  the  defendant  filed  an  amended  answer,  con- 
sisting of  two  special  pleas.  The  second  was  demurred  to  by 
the  pJaiiitiff,  and  the  demurrer  sustained ;  so  that  there  remained 
only  the  first  plea,  to  which  the  plaintitt' also  demurred,  but 
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his  demurrer  was  overmled,  and  he  then  replied  The  case 
then  went  to  trial '  upon  this  plea  and  general  replication. 
These  pleadings  have  been  stated  thus  particularly,  in  order  to 
ascertain  what  was  the  issue  upon  which  the  parties  went  to 
trial. 

The  plea  of  the  defendant  set  up  a  titie  to  the  slaves  in 
himself;  averring  that  a  dispute  had  existed  between  Butter- 
worth  and  one  John  D.  Amis  and  one  Junius  Amis,  which  had 
been  left  to  arbitration ;  that  the  referees  had  deddedi  amongst 
other  things,  that  Butterworth  should  transfer  certain  negroes 
to  Amis ;  that  Butterworth  delivered  the  negroesy  which  were 
those  in  question ;  that  Amis  sold  the  negroes  to  him,  Bennett; 
and  the  plea  concluded  in  this  way  :  — 

"Wherefore  the  said  John  H.  Bennett  says  the^said  four 
negroes  are  his  property,  and  not  the  property  of  ^he  said  But- 
terworth, and  of  this  he  puts  himself  upon  the  country." 

To  this  plea  Butterwerth  replied,  that  aU  the  parties  to  the 
submission  and  decision  in  the  plea  set  out  did  not  assent  and 
agre^  to  the  same,  and  that  Butterworth  did  not  sell,  convevi 
and  deliver  the  negroes  in  the  petition  mentioned  in  compu- 
ance  with  the  terms,  or  any  of  the  terms,  of  the  said  decision. 

Upon  these  allegations  a  jury  was  sworn,  who  found  the  fol- 
lowing verdict : — 

<*  We,  the  jury,  find  for  the  plaintiff  twelve  hundred  dollars, 
the  valuQ  of  the  four  negro  slaves  in  suit,  with  six  and  a  quar- 
ter cents  damages. 

"  C.  C.  Herbert,  Foreman!^ 

And  thereupon  the  plaintiff,  by  his  attorney,  in  open  court, 
released  the  said  judgment  for  twelve  hundred  dollars  as  afore- 
said. It  is  therefore  considered  by  the  court,  that  the  plaintiff 
recover  of  the  defendant  the  negro  man  Lindsey,  the  negro 
woman  Bets^  and  her  child,  and  the  negro  boy  BUlv,  the 
negro  slaves  in  the  petition  of  plaintiff  mentioned,  and  also  six 
ana  a  fourth  cents,  the  damages  by  the  jurors  aforesaid  as- 
sessed, and  also  his  costs  about  his  suit  in  this  behalf  expended. 

And  thereafter,  to  wit,  on  the  26th  day  of  August,  1849, 
the  following  order  was  made  in  said  suit,  to  wit:  — 

"Samuel  F.  Butterworth  r.  J.  H.  Bennett. 

"  On  this  day  came  on  for  hearing,  by  consent  of  parties,  the 

motion  filed  by  defendant's  counsel,  to  set  aside  the  verdict,  for 

reasons  therein  set  forth ;  after  argument  heard,  the  court  being 

sufficiently  advised,  it  is  ordered  that  the  motion  be  overruled. 

And  afterwards,  to  wit,  on  the  25th  day  of  August,  18499 
the  following  order  was  made,  to  wit :  — 
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^Samvel  F.  Butterworth  v.  J.  EL  Bennett. 

^  The  counsel  of  defendant  in  this  cause  tendered  his  bill  of 
exception  to  the  opinion  of  the  court  herein,  which  was  simed 
by  the  judge,  and  ordered  to  be  filed  of  record ;  which  bifl  of 
exceptions  is  in  the  words  following,  to  wit :  — 

«  United  States  District  Court,  District  of  Texas,  Spring 
Term,  1849. 

'*  Samuel  F.  Butterworth  v.  John  BL  Bennett. 

^  Be  it  remembered,  that  on  this  day,  the  25th  of  August, 
1849,  the  following  judgment  was  rendered  in  the  above-named 
cause,  to  wit :  On  this  day  came  the  parties,  by  their  attor- 
neys,  and  thereupon  the  dfemurrer  of  oefendant  to  plaintiff's 
petition-  came  on,  and  was  argued,  and  because  it  seems  to  the 
court  that  the  law  is  for  the  plaintiff,  it  is  considered  by  the 
court  that  the  demurrer  be  overruled.  And  the  plaintiff's  de- 
murrer to  defendant's  first  and  second  plea  in  his  amended 
answer  at  the  present  term  also  came  on,  and  was  argued ;  and 
because  it  seems  to  the  court  that  on  the  said  first  plea  the  law 
is  for  the  defendant,  it  is  considered  by  the  court  that  the  de- 
murrer to  the  said  first  plea  be  overruled ;  and  the  plaintiff 
thereupon  replied  to  said  first  plea.  And  because  the  law  on 
said  second  plea  is  for  the  plaintiff,  it  is  considered  that  said 
demurrer  to  said  plea  be  sustained. 

<^  And  upon  motion  of  plaintiff,  by  his  attorney,  it  is  ordered 
that  the  second  and  third  pleas  filed  in  defendant's  answer  at  a 
former  term  be  stricken  out 

<<  And  thereupon  came  a  jury  of  good  and  lawful  men,  to  wit, 
William  Alexander,  Daniel  Marston,  Alexander  Moore,  John 
Church,  William  B.  Gayle,  ElLsha  B.  Cogswell,  C.  C.  Herbert, 
James  G.  Sheppard,  Ephraim  McLean,  A.  C.  Crawford,  Wil- 
liam Q.  Davis,  and  William  M.  Sergeant,  who,  being  elected, 
tried,  and  sworn  well  and  truly  to  try  the  issue  joined,  after 
some  time  returned  into  cooxt  the  following  verdict,  to  wit : 
*.We,  the  jury,  find  for  the  plaintiff  twelve  hundred  dollars,  the 
value  of  the  four  negro  slaves  in  suit,  with  six  and  a  quarter 
cents  damages.  C.  C.  Herbert,  foreman.'  And  thereupon  the 
plaintiff,  by  his  attorney,  in  open  court,  released  the  said  judg- 
ment for  twelve  hundred  dollars,  as  aforesaid.  It  is  therefore 
considered  by  the  court,  that  the  plaintiff  recover  of  the  defend- 
ant the  negro  man  Lindsey,  the  negro  wpman  Betsy  and  her 
cliilu,  and  the  negro  boy  Billy,  the  negro  slaves  in  the  petition 
of/  plaintiff  mentioned,  and  also  six  and  a  fourth  cents,  the 
damages  by  the  jurors  aforesaid  assessed,  and  also  his  costs 
about  his  suit  in  this  behalf  expended. 
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^  To  the  entry  of  said  judgment  the  defendant  objects,  on  the 
ground  that  the  same  is  not  in  accordance  with  the  verdict  of 
the  jury;  but  the  objection  was  by  the  court  overruled.  The 
said  verdict  is  in  words  and  figures  as  follows : -^  *  We,  the 
jury,  find  for  the  plaintiff  twelve  hundred  dollars,  the  value 
of  the  four  negro  slaves  in  the  suit,  with  six  and  a  quarter 
cents  damages.'  And  the  motion  of  the  defendant  to  set 
aside  said  verdict,  and  for  a  new  trial,  having  been  heard, 
was  by  the  court  overruled.  To  which  opinion  of  the  court,  as 
well  in  causing  said  judgment  to  be  sustained  as  in  refusing 
to  set  aside  said  veraict,  the  defendant  excepts,  and  tenders 
this  his  bill  of  exceptions,  which  is  signed,  sealed,  and  made  a 
part  of  the  record.  John  C.  Watrous." 

Upon  this  exception,  the  case  came  up  to  this  court,  and 
was  argued  by  Mr.  Johnson  and  Mr.  Harris^  for  the  plaintiff  in 
error,  and  Mr.  Walker  add  Mr.  Volney  Howard^  for  flie  defend- 
ant in  error. 

The  counsel  for  the  plaintiff  in  error  contended, — 
L  That  the  verdict  was  illegal,  and  ought  to  have  been  set 
aside. 

1.  It  will  be 'seen,  by  reference  to  the  plaintiff's  petition, — 
particularly  tp  the  prayer  thereof, — that  this  suit  was  brought 
for  the  recovery  of  tne  slaves  "  in  specie,"  (not  for  the  recovery  of 
their  value,)  and  for  damages  lor  their  unlawful  detention. 
The  important  issue,  viz.  whether  th^  right  of  property  was  in 
the  plaintiff  or  the  defendant,  was,  in  the  verdict  of  the  jury, 
entirely  omitted.     See  Coffin  v.  Jones,  11  Pick.  45. 

2.  It  did  not  embrace  all  the  issues,  which  it  should  have 
done.  See  Crouch  v.  Martin,  3  Blackford,  256 ;  Patterson  v. 
XJ.  States,  2  Wheat  223 ;  Jewett  v.  Davis,  6  N.  Hamp.  518. 

3.  It  should  have  found  the  value  of  each  of  the  slaves  sepa- 
rately. 

II.  That  the  jiidgment  was  illegal,  because  it  was  not  re- 
sponsive to  the  verdict 

The  counsel  for  the  defendant  in  error  contended,  that 
This  was  a  suit  by  petition,  under  the  statute  laws  of  Texas, 
for  four  slaves,  claimed  by  plaip+iff  below,  and  damages  for  ille- 
gal detention.  The  suit  was  for  the  specific  slaves,  and  not  for 
their  value.  The  issue  joined  was  as  to  the  ownership  of  the 
slaves ;  which  issue  the  jury,  in  fact,  found  for  the  plaintiff.  If 
there  be  any  error  in  form,  it  is  cured  by  the  verdict,  and  the 
amendment  laws  of  Texas.  Act  of  Texas,  1846,  p.  202,  §  7 ; 
p.  365,  §  5;  p.  392,  §  104 ;  p?  393,  §  115 ;  pp.  396, 397,  §§  132, 133. 
VOL.  XI.  57 
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There  is  no  distinctton  in  Texas  between  courts  or  sotts  at 
law  or  in  equity.  In  the  case  of  slaves,  from  their  peculiar 
character  as  house-servants,  or  from  their  necessary  connection 
with  plantations,  a  bill  in  equity  may  be  filed  to  compel  their 
delivery.  Murphy  v.  Clark,  1  Smedes  &  IMbrsh.  22L  An  ao* 
tion  lies  in  Texas  for  the  specific  slaves  claimed,  in  which  a 
statement  of  the  facts  by  petition  is  all  that  is  required. 

This  case  is  not  an  action  of  detinue,  but  more  closely  re- 
sembles a  replevin,  which  b  not  confined  to  cases  of  distress 
for  rent    1  Chitty's  Plead.  161, 162, 164. 

The  release  of  the  damages  may  have  defuived  the  pkintiff 
of  his  alternate  ri|;ht  to  the.  money,  but  the  waivor  of  that  al- 
ternate right  could  not  deprive  the  plaintiff  of  his  remedy  under 
the  judgment  for  the  specie  thing. 

The  error,  if  any,  should  have  been  met  by  a  motion  below 
in  arrest  of  judgment ;  whereas  the  motion  (under  which  the 
exception  was  taken)  was  to  set  aside  the  verdict,  which  was 
substantially  a  motion  for  a  new  trial,  the  refusal  of  which  fur- 
nishes no  ground  for  a  writ  of  error. 

The  action  being  by  petition,  in  the  nature  of  a  bill  in 
equity,  for  the  specmc  delivery  of  the  slaves,  and  the  jury  hav- 
ing found  substantially  the  right  of  property,  to  be  in  the  plain- 
tiff, all  errors  of  form  may  be  disregarded,  and  this  court  may 
enter  now  such  judgment  as  should  have  been  entered  in  the 
court  below  for  the  plaintifil 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  to  the  District  Court  of  the  United 
States  for  the  District  of  Texas. 

The  common  law  has  been  adopted  in  Texas,  but  the  forms 
and  rules  of  pleading  in  common  law  cases  have  been  abol- 
ished, and  the  parties  are  at  liberty  to.  set  out  their  respective 
claims  and  defences  in  any  form  that  will  bring  them  before 
the  court  And  as  there  is  no  distinction  in  its  courts  between 
cases  at  law  and  equity,  it  has  been  insisted  in  this  case,  on 
behalf  of  the  defendant  in  error,  that  this  court  may  regard  the 
plaintiff's  petition  either  as  a  declaration  at  law  or  as  a  bill  in 
equity. 

Whatever  may  be  the  laws  of  Texas  in  this  respect,  they  do 
not  govern  the  proceedings  in  the  courts  of  the  United  States. 
And  although  the  forms  of  proceedings  and  practice  in  the 
State  courts  have  been  adopted  in  the  District  Court,  yet  the 
adoption  of  the  State  practice  must  not  be  understood  as  con- 
founding the  principles  of  law  and  equity,  nor  as  authorizing 
legal  and  equitable  claims  to  be  blended  together  in  one  suit 
The  Constitution  of  the  United  States,  in  creating  and  defining 
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the  judicial  power  of  the  general  govemment,  establishes  this 
distinctioa  between  law  and  equity ;  and  a  party  who  claims 
a  lefi^al  title  must  proceed  at  law,  and  may  undoubtedly'  pro- 
(ceed  accordingto  the  forms  of  practice  in  such  cases  m  the 
State  court  But  if  the  claim  is  an  equitable  one,  he  must 
proceed  according  to  rules  which  this  court  has  prescribed  (un- 
der the  authority  of  the  act  of  August  23d,  1&12),  regulatbg 
proceedings  in  equity  in  the  courts  of  the  United  States. 

There  is  nothing  in  these  proceedings  which  resembles  a  bill 
or  answer  in  equity  according  to  the  rules  prescribed  by  this 
court,  nor  any  evidence  stated  upon  which  a  decree  in  equity 
could  be  revised  in  an  appellate  court  Nor  was  any  equi^Ude 
title  set  up  by  Butterworth,  the  plaintiff  in  the  court  below. 
He  claimed  in  his  petition  a  legal  title  to  the  negroes,  which 
the  defendant  denied,  insbting  that  he  himself  was  the  legal 
owner.    It  was  a  suit  at  law  to  try  a  legal  title. 

The  defendant  ^Bennett)  in  his  plea  or  answer  claimed  un- 
der an  award  to  which  Butterworth  and  a  certain  Junius  Amis 
and  a  certain  John  D.  Amis  were  parties ;  and  averred  that,  in 
execution  of  this  award,  the  said  negroes  had  been  delivered 
by  Butterworth  to  John  D.  Amis  as  his  property,  and  by  him 
afterwards  transferred  to  Bennett  for  a  valuable  consideration. 
To  this  plea  Butterworth  replied,  that  all  the  parties  to  the 
submission  and  decision  in  the  plea  set  out  did  not  assent  and 
agree  to  the  same,  and  that  Butterworth  did  not  sell,  convey, 
and  deliver  the  negroes  in  the  petition  mentioned,  in  compli- 
ance with  the  terms,  or  any  of  the  terms,  of  the  said  decision. 
And  upon  these  alle^tions  a  jury  was  sworn,  who  found  for 
Butterworth  (the  plamtiff  in  the  court  below)  in  the  following 
words:  "  We,  the  jury,  find  for  the  plaintiff  twelve  hundrra 
dollars,  the  value  of  the  four  negro  slaves  in  suit,  with  six  and 
a  quarter  cents  damages." 

And  the  record  oroceeds  to  state,  that  thereupon  the  plaintiff 
(Butterworth),  by  his  attorney,  in  open  court,  released  the  said 
(udgment  for  $  1,200 ;  and  thereupon  the  court  adjudged  that 
be  recover  of  the  defendant  the  four  negroes  mentioned  in  his 
petition,  and  the  six  and  a  quarter  cents  assessed  by  the  juryj 
and  his  costs. 

It  does  not  appear  whether  any  direction  to  the  jury,  as  to 
the  law  of  the  case,  was  asked  for  by  either  of  the  parties,  or 

g'ven  by  the  court ;  we  have  nothing  but  the  pleapings,  con- 
sed  and  loose  as  they  are,  and  the  verdict  and  the  ju&ment 
Now  if  any  thing  is  settied  in  proceedings  at  law  where  a 
jury  is  impanelled  to  try  the  facts,  it  is,  that  the  verdict  must 
find  the  matter  in  issue  between  the  parties,  and  the  judgment 
of  the  court  must  conform  to  and  follow  the  verdict 
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Bat  here  the  matter  in  iBsne  was  the  property  in  these  ne- 
groes, and  the  Terdict  does  not  find  that  they  are  the  property 
of  the  plaintiff  or  the  defendant,  bnt  finds  for  the  plaintiff  their 
value,  which  was  not  in  issne.  It  onght,  thereforci  to  have 
been  set  aside  npon  the  motion  of  eith^  puty^  as  no  judgment 
could  lawful! V  be  entered  upon  it  It  was  a  verdict' mr  a  maV 
ter  different  m>m  that  which  they  were  impanelled  to  try. 

In  the  next  place,  if  any  judgn^ent  could  have  been  rendered 
on  the  verdict,  it  ought  to  have,  been  a  judgment  for  the  money 
found  by  the  jury.  For  the  trial  of  facts  by  a  jury  would  be 
of  very  little  value,  if,  upon  a  verdict  for  money  to  a  certain 
amount,  the  court  could  infer  that  the  jury  intended  to  find 
something  else,  and  give  a  judgment  for  property  instead  of 
money.  And  lastly,  when  the  plaintiff,  in  the  District  Court, 
released  the  $  1,200  found  by  the  jury,  there  was  nothing  of 
the  verdict  remaining,  upon  which  the  court  could  act  or  give 
judgment  for  either  party,  but  the  six  and  a  quarter  cents  dam- 
ages  which  the  jury  found  in  addition  to  the  value. 

The  judgment  is  evidently  erroneous,  and  must  be  reversed. 
And  as  these  errors  are  patent  upon  the  record,  they  are  open 
to  revision  here,  without  any  motion  in  arrest  of  judgment,  or 
exception  taken  in  the  District  Court 

Order. 
This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Texas,  and  was  argued  by  counsel  On  consider- 
ation whereof,  it  is  now  here  ordered  and  adjudged  by  this 
court,  that  the  j advent  of  the  said  District  Court  in  this  cause 
be,  and  the  same  is  hereby,  reversed,  with  costs,  and  that  this 
cause  be,  and  the  same  is  hereby,  remanded  to  the  said  District 
Court,  with  directions  to  award  a  venire  facias  de  novo. 
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AGENT. 

See  ComiBBCiAL  Law. 

1.  Where  the  Umted  States  and  the  Cherokee  iiid<magieed  that  the' UU^ 

emigrate  aooM  the  Misiiisippi,  aod  the  fonner  pajthe  expenses  tiieieo( 
and  the  Chetck^  nndertook  to  condact  the  morement  entirely  bj  their  own 
agents,  a  person  whose  wagons  had  been  hired  coold  not  hold  the  agent  who 
had  hired  them  personally  responsible.  The  owner  of  the  wagons  Imew  that 
the  agent  was  a  public  officer,  and  dealt  with  him  as  sodi.  /'arb  t.  iiots,  36S. 

S.  Wherever  a  contract  or  engagement,  made  by  a  public  officer,  is  connected  with 
a  subject  fairly  within  the  scope  of  his  anthority,  it  shall  be  considered  to  haya 
been  made  officially  and  in  nis  public  character,  unless  the  contrary  appears 
by  satisfactory  evidence  of  an  absolute  and  unqualifi^  engagement  to  be  per* 
sonally  liable.    Ibid. 

APPEALS. 
Where  a  case  is  brought  up  hj  an  appeal  from  a  judgment  on  the  common  law 
side  of  the  Circuit  Court,  instead  of  by  a  writ  of  error,  it  must  be  dismissed, 
BmmetaLr.BammyetaL,  185» 

ATTORNEY. 
Under  what  circumstances  an  attorney  is  not  at  liberty  to  pnrshase  a  judgment 
which  he  himself  has  been  the  agent  to  recover,  see  ShAum  v.  Fonf  232. 

BANKRUPTCY. 

1.  A  decree  in  bankruptcy,  passed,  in  1843,  by  the  District  Court  of  the  United 

States  for  the  Eastern  district  of  Louisiana,  did  not  pass  to  the  assignee  the 
title  to  a  house  and  lot  in  the  city  of  Galveston  and  State  of  Texas,  which 
house  and  lot  were  the  property  of  tHe  bankrupt    Oahey  v.  Bennett,  33. 

2.  Texas  was  then  a  foreign  State,  and  whatever  difference  of  opinion  there  may 

be  with  respect  to  the  extra-territorial  operation  of  a  bankrupt  law  upon  per- 
sonal property,  there  is  none  as  to  its  operation  upon  real  estate.  This  court 
concurs  with  Sir  William  Grant,  in  14  veaey,  537,  that  the  validity  of  every 
disposition  of  real  estate  roust  depend  upon  the  law  of  the  country  in  which 
that  estate  is  situated.    Ibid. 

3.  Besides,  the  deed  made  by  the  assignee  in  bankruptcy  to  one  of  the  parties  in 

the  present  cause  was  not  made  conformably  with  the  laws  of  Texas  *,  and 
letters  of  administration  upon  the  estate  of  the  bankrupt  bod  been  taken  out 
in  Texas  before  liie  fact  or  the  bankruptcy  was  known  there ;  and  the  credit- 
ors of  the  estate  \n  Texas  had  a  better  hen  upon  the  property  than  the  assignee 
in  Louisiana.    lUd, 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 
See  CoMMJiKOLAX  Law. 

CHANCERY. 
1.'  Where  a  deed  was  executed  by  an  aged  woman,  the  sole  surviving  executrix 
of  her  fiuher,  with  powec  under  the  will  to  sell,  with  a  view  to  put  an  end  to 
a  long  family  litigation  in  which  some  judgments  had  been  obtained,  and  other 
suits  were  then  existing,  tmd  who  owned  me  whole  or  neariy  the  wnole  of  the 
residuary  interest  of  the  estate ;  and  the  settlement  was  made  with  delibera- 
tion, and  under  advice  of  business  friends,  and  the  oocsideration  of  the  deecl 
67* 
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was  a  fom  of  monej  in  hind,  wiA  a  itipiiktion  on  the  part  of  the  grantoei 
that  he  would  pay  orer  any  snrploi  which  the  landa  might  yield  tSttar  paying 
all  reasonable  eipenaes  and  legal  daims, — thia  deed  cannot  be  set  aside  on 
the  groond  of  fraud.     GraLifs  hxtemlon  et  al.  t.  CbAoi  etaL,  I, 

S.  The  biU  below  mnst  be  dismissed,  unless  it  be  so  amended  as  to  indnde  all-  the 
parties  interested,  and  be  confined  to  a  claim  for  the  surplus  of  the  proceeds 
of  the  lands,  after  paying  reasonable  expenses  and  legal  claims.    Ibid, 

9.  Where  a  bill  in  chancery  alleges  that  certain  lands  were  entered  in  the  name 
of  a  third  person,  with  a  riew  to  oo?er  them  from  the  creditors  of  the  person 
who  had  entered  them,  and  this  allegation  is  denied  in  the  answer  and  not 
sustained  by  proof,  the  bill  pro  tanto  must  be  dismissed.  McCm  t.  Bkode$y 
131. 

4.  But  where  the  party  entered  the  lands  in  his  own  name,  and  afterwards  con- 

reycd  them  to  this  third  perM>n»  but  the  deed  to  the  third  person  was  not  re- 
corded until  after  a  judgment  had  t>een  obtained  by  a  creditor,  and  recorded 
in  the  parish  where  the  land  ^lics,  against  the  party  who  made  the  entry,  it 
will  not  be  suffidcnt  mereljr  to  set  up  in  the  answer  that  this  third  person 
furnished  the  money  wiih  which  to  purchase  the  lands.  The  equity  must  be 
proved.    Ibid. 

5.  By  the  laws  of  Louisiana,  no  notarial  act  concerning  immoTaUe  property  haa 

effect  against  third  perMus  until  it  shall  have  been  recorded  in  the  office  of 
the  judge  of  the  parish  where  such  property  is  situated.  Therefore,  whero 
there  was  a  judgment  against  the  holder  of  the  legal  title,  rendered  in  the  in- 
termediate time  between  the  execution  of  a  deed  and  its  being  recorded,  and 
the  judgment  was  first  recorded,  the  subee<iuent  recording  of  the  deed  could 
not  abrogate  the  lien  of  the  Judmeot    JbuL 

6.  The  fortyserenth  and  forty-eighui  ruler  of  chancery  practice  explained.  iW. 

7.  Under  what  drcumsunces  a  court  of  equity  will  hold  a  purchase  from  a  fi^tor 

responsible  to  the  prindpal,  see  Wamtr  t.  Martin^  209. 

8.  The  Constitetion  or  the  United  States  has  recognised  the  distinction  between 

law  and  eouitr ;  and  it  must  be  obsenred  in  the  federal  courts,  although 
there  is  no  distinction  between  tiiem  by  the  laws  of  a  State.  Bennett  t.  Bal- 
tencorth,  669. 

9.  Where  the  record  does  not  show  that  the  case  was  conducted  as  a  chancery  case, 

it  cannot  be  treated  as  such. 

COLLECTORS  OF  CUSTOMS. 

1.  Where  a  collector  receircd  treasury-notes  in  payment  for  duties,  which  were 

cancelled  by  him,  but  afterwards  stolen  or  lost,  altered,  and  then  recdved^  by 
him  again  in  payment  for  other  duties,  he  is  responsible  to  the  goTemm*ent 
for  the  amount  thereof.     United  Siatei  r.  Morgan^  154. 

2.  So  also  he  is  responsible,  to  a  certain  extent,  where  treasury-notes  were  recdred 

by  him  in  payment  for  'duties,  cancelled,  but  lost  or  purloined  (without  his 
knowledge  or  consent)^before  being  placed  in  the  post-office  to  be  returned  to 
the  Department    Ibid 

3.  And  this  is  so,  whether  the  notes  be  considered  as  money  or  only  CTidences  of 

debt  by  the  Treasury  Department.    Ibid. 

4.  But  the  extent,  above  mentioned,  to  which  his  responsibility  goes  is  to  be  meas- 

ured by  a  jury,  who  arc  to  form  their  judgment  from  the  danger  of  the  notes 
gating  into  circulation  again,  the  delay  and  inconvenience  in  obtaining  the 
proper  vouchers  to  settle  accounts,  the  want  of  evidence  at  the  Department 
that  the  notes  had  been  redeemed,  or  fiom  any  other  direct  consequence  of 
the  breach  of  the  collector's  bond.    Ibid. 

COMMERCIAL  LAW. 

1 .  Where  a  bill  of  exchange  had  upon  it  the  forged  indorsement  of  the  payees,  but 

it  had  been  put  into  circulation  by  the  drawers  with  such  forged  indorsement 
already  upon  it,  and  it  was  purchased  in  the  market  by  a  bondjide  holder,  who 
presented  it  to  the  drawee,  who  accepted  and  paid  it  at  maturity,  and  then  the 
drawers  failed,  the  drawee  cannot  recover  back  the  money  which  he  had  paid 
to  the  bondjide  holder.    Hortsman  v.  HenahaWy  177. 

2.  Where  a  merchant,  in  order  to  secure  hirosdf  from  loss,  took  merchandise  from 

a  factor,  with  a  knowledge  that  the  factor  was  about  to  fail,  the  prindpal  who 
consigned  that  merchandise  to  the  factor  mav  avoid  the  sale,  and  reclaim  his 
goods,  or  hold  the  merchant  accoimtablo  for  them.     Warner  r.  Martiny  209. 
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8.  And  where  the  pureliMe  wm  made  from  the  fiictor'f  derk,  who  had  been  left 
by  the  fiustor  in  chtargt  of  the  boiinese,  thii  waa  an  additional  reaion  for  avoid- 
ing  the  tale ;  because  a  &ctor  cannot  delegate  his  authcmty  without  the  aieent 
oftheprinci|ML    Itid, 

4.  A  fiiu^tor  or  agent,  who  bas  power  to  tell  the  produce  of  his  principal,  hai  no 

power  to  aAct  the  property  by  tortioosly  pledging  it  as  a  secority  or  latisfac- 
tion  for  a  debt  of  his  own,  and  it  is  of 'no  conseqaence  that  the  pledgee  is 
ignorant  of  the  factor's  not  being  the  owner.  JSnt  if  the  factor  has  a  lien 
upon  the  goods  he  may  pledge  them  to  the  amount  of  his  lien.    IbkL 

5.  Under  any  of  these  irreffular  transfers,  a  court  of  equity  will  compel  the  holder 

to  give  an  account  of  the  property  which  he  holds.    IbitL 

6.  Kor  can  a  factor  sell  the  merchandise  of  his  principal  to  a  creditor  of  the  factor 

in  payment  of  an  antecedent  debt.  Such  a  transfer  is  not  a  sale  in  the  legal 
acceptation  of  that  term.    IbkL 

7.  The  power  of  a  factor  explained.    ML 

8.  These  principles  4»f  the  common  law  are  sustained  by  a  statute  of  the  State  of 

New  York  passed  in  April,  1830  (8  Beyiscd  Laws,  Appendix,  p.  111).    Ibid, 

CONFLICT  OF  LAWS. 

1.  A  decree  in  l^ankruptcy,  passed  by  the  District  Court  of  the  United  States  fbr 
the  Eastern  District  of  Louisiana,  did  not  pass  to  the  assignee  the  title  to  f 
house  and  lot  in  the  d^  of  Qalyeston  and  State  of  Texas,  which  house  and 
lot  were  the  property  ot  the  bankrupt.    Oah^  y.  Bamstt,  88." 

S.  Texas  was  then  a  foreign  State,  and  a  bankrupt  law  can  haye  no  extra-territo> 
rial  operation  upon  rSil  estate.    RuL 

8.  Besides,  the  deed  made  by  the  assignee  in  bankruptcy  to  tfio  daimant  was  not 
made  conformably  witn  the  laws  of  Texas ;  and  letters  of  administration 
upon  the  estate  of^the  bankrupt  had  been  taken  out  in  Texas  before  the  fact 
of  the  bankruptcy  was  known  there ;  and  the  creditors  of  the  estate  in  Texas 
had  a  better  hen  upon  the  property  than  the  assij^nee  in  Louisiana.    Ibid. 

4.  By  the  laws  of  Louisiana,  no  notarial  act  concermng  immoyable  property  has 

effect  against  third  persons,  until  it  shall  haye  been  recorded  in  the  office  of 
the  judge  of  the  parish  where  such  property  is  situated.  Therefore,  where 
there  was  a  judgment  against  the  holder  of  the  legal  title,  rendered  in  the  in- 
termediate time  between  the  executbn  of  a  deed  and  its  being  recorded,  and 
the  judgment  was  first  recorded,  the  subsequent  recording  of  the  deed  oonld 
not  abrogate  the  lien  of  the  judgment    McCoy  y.  BhodA^  181. 

CONSTITUTIONAL  LAW. 
1.  A  statute  of  the  State  of  New  York  proyides,  that,  where  joint  debtors  are  sued 
and  one  is  broop^ht  into  court  on  process,  if  judgment  shall  pass  for  plaintiff,' 
he  shall  haye  judgment  and  execution  not  only  against  the  party  brought 
into  court,  but  also  against  other  joint  debtors  named  in  tfie  original  pro6eu, 
in  the  same  manner  as  if  they  had  all  been  taken  and  brought  mto  court  by 
yirtue  of  such  process ;  but  it  shall  not  be  lawful  to  issue  or  execute  any  such 
execution  against  the  body  or  against  the  sole  -property  of  any  person  not 
brought  into  court.    D^Arof  y.  jSiAum,  165. 

5.  Where  a  judgment  was  giyen  in  New  York  against  two  partners,  one  of  whom 

resided  in  Louisiana  and  was  neyer  senred  with  process,  and  an  action  wu 
brought  against  him  in  Loubiana  upon  this  judgment,  a  peremptory  excep- 
tion, in  the  nature  of  a  demurrer,  that  **the  judgment  sued  npon  is  not  one 
upon  which  suit  can  be  brought  against  the  defendant  in  this  court,"  was  well 
founded.     Rid, , 

8.  Congress  did  not  intend,  by  the  act  of  1790,  to  deelare  that  a  judgme&  ren- 
dered in  one  State  against  the  person  of  a  dtizen  of  another,  who  had  not 
been  senred  with  process  or  yolnntarily  made  defence,  should  haye  sudi  foith 
and  credit  in  eyer^r  other  State  as  it  had  in  the  courts  of  the  State  in  which  it 
was  rendered.    Ibid, 

4.  Before  the  admission  of  Texas  into  the  Union,  that  State  passed  many  laws 
upon  the  subject  of  head  rights  to  land,  the  general  object  of  which  was  to 
ascertain  and  secure  yalid  titles,  and  prevent  frauds,  by  acts  of  limitation  and 
by  the  establishment  of  boards  of  commissioners  to  separate  the  bad  from  the 
good  titles.    LeaguB  r.  De  Young  eC  a/.,  185. 

6.  In  the  constitution  adopted  iust  before  her  admission  into  the  Union,  there  wu 

an  article  annulling  fraudulent  certificates,  and  opening  the  courts,  up  to  a 
certain  day,  to  i uiton  for  the  inyestigatioa  of  their  claims.    Ibid, 
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6.  ItwaspeifecdroomMteiuforthepef^leofTexMtopAaill^ 

this  ooDftitouon.    Ibid. 

7.  MofDOTer,  they  were  all  patted  before  fhe  Ck>iittitatioii  of  the  United  Statet  had 

any  operation  over  Tezat,  and  cannot  therefore  he  in  conflict  with  any  of  ita 
prorinont.    Ibid. 

8.  Tne  legitUtnre  of  the  Territorj  of  Iowa  patted  a  law  directing  a  conrt  to  de- 

dde  matten  effect  without  the  intenrciition  of  a  jniy.  Thit  wat  inconttstent 
wiA  the  Conttitntion  of  the  United  Statet.    WAut  t.  Beid,  437. 

DEEDS. 
When  tet  M^^e.    See  CHurcBmr. 

DEMUBBEB  TO  EYIDENCB. 
See  Etidbjiob. 

ESTATES  TAIL. 
1.  In  17M  the  legitlatnre  of  New  Toik  patted  a  law  declaring  thai  "all  ettatet 
tail  thall  be,  and  hereby  are,  aboUthed";  and  if  any  nerton  thoold  thereafter 
become  teiicd  in  fee  tail  of  any  landt,  tenementt.  or  nereditaments  by  Tirtne 
of  any  derite,  &c^  he  thoold  be  deemed  to  haye  become  teiied  in  fee  timpla 
abtolate.  Van  Bemtelaer  t.  KBomey,  897. 
8.  Thit  indnded  an  ettate  tail  in  remainder,  at  well  at  one  in  pottettion.  The 
conrtt  in  New*  Yofk  have  to  decided,  and  thit  court  adoptt  tneir  oonttmction. 
Ibid.  ««-,  1^ 

3.  The  remainder-man  dying  daring  the  lifetime  of  the  life  tenaut  the  latter,  being 

the  fether,  inherited  from  the  ton  a  fee  timple  abeolnte.    Ibid. 

4.  Whiltt  the  remainder-man  wat  yet  alire,  the  life  tenant  told  the  propeity  and 

conveyed  it  to  the  Tendee  by  a  deed  which,  accordmg  to  itt  tme  conttructioB, 
affirmed  the  e^dttence  of  an  ettate  in  fee  thaple  in  itaielt  The  reatont  for  this 
conttmction  ttated.    Ibid. 

5.  Thote  daimioff  under  him  are  ettoppcd  by  thit  deed.    The  doctrine  of  etlop- 

pel  explained.    Ibid. 
ESTOPPEL. 

The  doctrine  of  ettoppel  explained.    Vhm  Rmmttaer  r.  JTaonMy,  897. 
EVIDENCE. 
1.  How  far  the  actt  of  a  feme  oorert  amount  to  an  acknowledgment  of  fhe  coo- 
ttraction  of  the  will  of  her  ancettor,  tee  WeatkerheoutM  Xmms  t.  BadBenfUU^ 
329. 

8.  Where  a  will  contained  the  following  exprettiont,  rtz.  **  my  ettate  to  be  equal- 

ly dirided  among  my  children."  and  alto,  **  my  lands  and  slaTct  to  be  equally 
divided  amongst  my  children '';  and  had  in  it  alto  thi  following  daute :  **  to 
each  of  my  daughters  a  small  tract  of  land,**—  the  last  clause  must  be  rejected 
at  Toid  and  inoperatiTe,  and  cannot  be  used  for  the  purpose  of  showing  tudi 
an  ambiguity  as  would  let  in  extrinsic  testimony  to  explain  Uie  intentiont  of 
Ihetettator.    Ibid. 

3.  When  such  testimony  is  introduced,  it  mutt  be  of  factt  unconnected  with  auT 

general  declaration  or  wishes  expressed  by  a  testator  for  the  disposition  of  hit 
property.    Ibid. 

4.  How  far  acquiescence  by  a  feme  covert  it  evidence  of  recognition  of  a  constrao- 

lion  of  a  will.    Ibid. 

5.  A  legal  partitkAl  cannot  be  presumed,  where  such  partition  is,  by  law,  a  matter 

of  record.    Ibid. 

6.  The  doctrine  of  presumption  as  to  records  explained.    Ibid. 

7.  In  some  of  the  States  it  is  the  practice,  after  the  evidence  for  the  plaintifF  it 

dosed,  for  the  defendant  to  pray  the  court  to  instruct  the  jury  that  there  it 
no  evidence  upon  whidi  they  can  find  a  verdict  for  fhe  plaintiir.  PbtIcb  v. 
/eoM,  362.  . 
8.'  Thb  is  equivalent  to  a  demurrer  to  the  evidence,  and  such  an  inttruction  ought 
to  be  given  whenever  the  evidence  it  not  legally  tuffident  to  terve  at  a  foun* 
dation  of  a  verdict  for  the  plaintiff.    Ibid. 

9.  The  act  of  Congrets  passed  on  the  84th  of  September,  1789  (1  Stat  at  Lam, 

88,  89),  provides  that  ex  parte  depositions  may  be  taken  before  a  judge  of  a 
County  Court    Fmder  v.  Merrill,  375. 
10.  Where  a  Probate  Conrt  is  organized  for  each  county  ina  State,  it  a  court  of 
record,  and  hat  a  seal,  it  it  tuffident  if  a  depotitioii  under  that  act  be  taken 
before  a  judge  of  the  Probate  Court    Ibid. 
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11.  A  deed  mtde  b^ran  oiBoer  anthoriiad  to  mU  ibr  taxef,  when  it  tbowt  mon  iti 
Uco  that  the  oflBoer  exceeded  hit  mudioHtj,  It  not  admMble  in  eiidenoe. 
Moon  T.  Brown,  414. 

IS.  Where  a  eontractor  engaged  to  bnfld  a  bouae  Ibr  a  evtain  imn  of  monejr,  and 
the  owner  of  the  honsey  when  raed,  oflbred-  to  prom  that  there  were  Tajrions 
omiwiona  in  the  wotIl  stipnlated  to  be  done,  and  |iortioni  of  the  work  were 
done  in  a  defectire  manner,  not  being  aa  well  done  aa  coBtraetBd  lor.  and  filed 
a  bill  of  particolan  of  tiieie  ominions  and  delbcta  bj'iraj  of  letW,  tUi  eri* 
dence  waa  admisiible.     Fan  Burrn'r,  Dtagm,  461. 

13.  The  old  rale,  that,  whore  a  par^  ihaU  nnTO  been  ii^Jniedi  eitiier  bj  a  partial 

Ikilare  of  consideration  Ibr  the  oontx«ct,  or  br  the  non-lblflhnent  of  the  con> 
tract,  or  bj  breach  of  warranty,  he  mnat  be  driTen  to  a  croaa  action,  has  been 
mnch  relaxed  in  later  timet.  The  caae  of  Witben  v.  Qxeene  (S  Howard, 
813)  referred  to  and  reaffirmed.    Ibid, 

14.  Where  the  oontnust  provided  thatr  if  the  hooae  were  not  finithed  bj  n  certain 

day,  a  deduction  ot  ten  per  cent  firom  the  price  thoold  be  made,  and  the 
defendant  offered  eridence  to  mut  tiiat  thia  Ibrfeitnre  wat  intended  by  Uie 
partiet  at  liquidated  damaget,.fhe  evidence  wat  properly  rejected.  It  would 
have  been  irregular  in  the  court  to  go  out  of  the  termt  of  the  contract  Un- 
less the  forfeiture  had  been  expretdy  adopted  by  the  partiet  atihe  meature 
of  injury  or  compentation,  it  would  have  oeen  irregular  to  receive  the  evi- 
dence wnere  the  mqniry  wat  into  the  etaential  juttice  and  fiUmett  of  the  acts 
of  the  partiet.    Bna. 

15.  Where  the  defendant  offered  to  prove  that  certain  woik  which  he,  the  defend- 

ant, had  caused  to  be  done  by  n  third  person,  waa  usual  and  proper,  and 
necessary  to  the  completion  of  the  home,  this  evidence  was  prbperiy  rq|ected. 
He  should  have  proved  that  it  came  within  iSbB  contract,  bo,  also,  evidence 
was  inadmissible  that  the  defendanti  in  presence  c^tiie  plafaitiff,  insisted  upon 
its  bdng  ^within  the  contract:  fo^  tUt  would  have  been  nu^mg  the  dyifandant 
the  judge  in  hit  own  caae.    IbUL 

16.  Mere  aoquietcence  by  the  contractor  in  the  defendant*t  causing  certain  work 

to  be  done  by  a  third  person,  will  not  exclude  the  contractor  ftom  the  benefit 
of  having  farther  time  allowed  to  finish  the  house.  It  was  not  necessary  Ibr 
him  to  make  ^.special  agreement  that  forther  time  should  be  allowed,  in 
consequence  of;  tht  delay  caused  by  this  extra  work*    Mi. 

17.  Where  a  witness  was  examined  for  the  plaintiff,  and  the  defendant  offered  in 

evidence  declacations  which  he  had  made  of  a  contradictory  character,  and 
then  the  plaintiff  offered  to  ^ve  in  evidence  others,  affirmatory  of  the  first, 
these  last  affirmatory  declarationa  were  not  admissible,  being  made  at  n  time' 
posterior  to  that  at  which  he  made  the  contradictory  declarations  given  in 
evidence  by  the  defendant    Ontradw.  Griffeji^^^O, 

FACTOB. 

See  CosocBBOiAvLiw. 

FEME  COVERT. 
See  Wills. 

JUDGMENT. 
1.  A  Btam&  of  the  State  of  New  York  provides,  that,  where  joint  debtort  are  sued 
and  one  is  brought  into  court  on  process,  if  judgment  shall  pass  for  plaintiff, 
he  shall  have  judgment  and  execution  not  only  acainst  the  partjr  brought  into 
court,  but  also  against  other  joint  debtors  named  in  the  original,  process,  in 
the  same  manner  as  if  they  had  all  been  taken  and  brought  into  court  by 
virtue  of  such  process ;  but  it  shall  mst  be  lawlbl  to  issue  or  execute  any  such 
execution  against  Uie  body  or  upainst  the  sole  property  of  any  person  not 
brought  into  court    D^Xny  v.  iuecAum,  165. 

8.  Where  a  judgment  was  given  in  New  T<»k  agamst  two  partners,  one  of  whom 

resided  in  Louisiana  and  was  never  served  with  process,  and  an  action  was 
brought  against  him  in  Louisiana  upon  this  judgment,  a  peremptoiy  excep- 
tion. In  the  nature  of  a  demurrer,  ^  that  the  judgment  sued  upon  is  not  one 
upon  which  suit  can  be  brought  sigainst  the  defendant  in  this  court,"  was  well 
founded.    Ibid, 

9.  Congress  did  not  intend,  by  the  act  of  1790,  to  dechure  that  a  judgment  rendered 

in  one  State  against  the  person  of  a  dtisen  of  another*  who  had  not  been 
served  with  process,  or  voluntarily  made  defence,  should  have  such  feith  and 
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CKdit  in  e?ei7  other  Steto  M  it  had  in  the  coorti  of  di«  Stiite  m  wUck  il  «■• 
rendared.    Hid, 

4.  Where  there  wai  a  jodgmeniwhidi  had  been  reeordedonder  the  UwB  of  Lous- 

uua,  wd  diiii  mede  eqiiiTalent  to  a  mortgage  upon  the  propertf  of  the 
debtor,  and  the  plaintiff  aitiipied  this  jodirmenti  and  was  then  himtelf  fned 
and  had  an  execatkm  iMoed  winst  him,  hit  rights  under  the  recorded  jndg- 
ment  ooold  not  be  sold  under  this  execntionybecaaae  he  had  prempsly  trut- 
feired  all  those  rights.   Stocktam  r.  Fbrd,  i32. 

6.  It  was  not  neoessaiy  for  an  assignee  of  this  recorded  jodgment,  who  was  de- 

fending himself  in  clianeeiy,  by  claiming  under  the  assignment^  to  notice  in 
his  pleading  an  allegation  in  die  bill  that  a  release  of  the  judgment  was  Im- 
properly entered  upon  the  record.  His  assignment  was  not  chaiged  as  fiand- 
ulent.    ML 

5.  The  attorney  who  had  reco?ered  the  judgment  whidi  was  thus  reoorered  and 

assigned,  waa  not  at  liberty  to  purthasc  it  when  his  dient  became  sued  and 
execution  was  issued  against  him.    Ibid, 

7.  According  to  the  practice  in  PennsylTania,  where  a  defendant  tdeada  aet-ofli; 

the  jury  are  allowed  to  find  in  their  Terdict  the  amount  diat  the  plaintiff  la 
indebted  to  the  defendant,  and  according  to  their  mode  of  keeping  lecoids 
.  this  result  is  entered  by  way  of  note;  e.  g.  **new  trial  refused  and  judgment 
on  the  rerdict."    Beedde  r.  Walhr,  272. 

8.  Although  this  vuij  be  a  good  record  in  the  eouria  of  PennsylTania,  it  does  not 

follow  that  it  is  so  in  the  courts  of  the  United  Statea.    Jbtd, 

9.  The  effect  of  such  a  judgment,  that  the  plaintiff  is  indebted  to  the  defendant 

Is  merely  to  lay  the  foundation  for  a  mnnjaaa$  tp  try  this  new  canse  of 
action.    Ibid, 

10.  Where  the  Uiiited  Statea  were  the  plaintHls,  and  a  Ttrdkt  waa  rendered  that 

they  were  indebted  to' the  defendant,  and  an  application  waa  made  for  a 
mandamus  to  compel  th^  Seeretary  of  the  Treasury  to  credit  the  defendant 
upon  the  books  of  the  Treasury  with'the  amount  of  the  rerdict,  and  to  pay 
the  same,  the  mandamus  was  properly  refused  by  the  Circuit  Ckinrt.  Por  a 
mandamus  will  only  lie  againat  a  miniaterial  officer  todoaome  miniaterialaet 
where  the  laws  require  him  to  do  it  and  he  improperly  r^foaea  to  do  aa    Ibid. 

11.  Beaidea,  there  waa  no  mnopriation  made  by  law,  and  no  officer  of  the  gorem- 

ment  can  par  a  debt  (Uw  by  the  United  Statea  without  an  appropriatton  by 
Congreaa.    ioidL 

12.  To  aaaction  a  judgment  under  a  plea  of  aet-off  would  lirtually  be  allowing  ^ 

United  Statea  to  be  aned,  whidi  the  lawa  do  not  allow.    Ibid. 

13.  It  ia  the  uniform  practice  of  the  Pederal  and  State  eourta  in  Tenneaaee  to  teat 

executiona  aa  on  the  flrat  day  of  die  term ;  and  aa  between  creditors,  the  lioi 
attaches  equally  to  all  the  Judgmenta  entered  at  the  aame  term.  CtmmU  r. 
Berry,  398. 

14.  Where  a  jodgment  by  defenlt,  in  an  action  upon  a  promissory  note,  was  entered 

upon  the  8tli  day  of  the  month,  but  not  rally  entered  up  as  to  the  amount 
doe  until  the  10th,  and  upon  the  10th,  a  few  minutes  before  the  court  opened, 
the  debtor  recorded  a  deed  of  trust  oouTcying  away  all  his  pn^tcrty,  this  deed 
cannot  defeat  the  lien  of  the  judgment.    Ibid, 

15.  The  jodgment  by  defeult  created  the  lien ;  it  was  a  mere  clerical  duty  to  cal- 

culate and  enter  up  the  amount  due.    Ibid, 

16.  To  note  the  precise  time  when  deeds  are  left  for  record  is  attended  widi  no 

difficulty  as  between  deeds ;  but  to  settle  the  exact  comparatiTe  creation  of  a 
lien  between  a  recorded  deed  and  a  judgment  by  a  court  is  attended  with 
much  embarrassment.  The  timepiece  of  the  register  cannot  settle  the  Talidity 
or  invalidity  of  a  judgment  lien.    Ibid, 

17.  The  process  act  of  1828,  passed  by  Congress,  refeia  to  State  laws  for  die  cre- 

ation and  effect  of  liens ;  but  the  preparatory  steps  by  which  they  are  created 
depend  upon  the  rules  adopted  by  the  United  States  courts.    Ib&t, 

18.  Whore  the  legislature  of  the  Territory  of  Iowa  directed  that  suits  might  be  in- 

stituted agamst  "  the  owners  of  the  Half-breed  lands  lyin^  in  Lee  County,** 
notice  thereof  being  given  through  the  newspapers,  and  judgments  were  re- 
corertA  in  suits  so  instituted,  these  judgments  were  nullities.  Webtier  t. 
Bad,  437. 

19.  There  was  no  personal  ootice  to  individuals,  nor  an  attachment  or  other  nro- 

ceeding  against  the  land,  until  after  the  judgments.    Ibid. 
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fO.  The  Uw  moreorer  directed  tiuU  fhe  conii  ihonld  decide  withoat  the  imerren- 
tioa  of  a  Jorj  to  detennine  matten  of  hcu  This  was  incontistent  with  the 
CoDSQtntion  of  the  United  States.    Ibid, 

SI.  The  court  below  erred  in  not  pcnnitting  etidenoe  to  be  offered  to  show  that  the 
judgments  Wore  fraudolent.  It  erred  also  iH  not  allowing  the  defendant  to 
gire  hi>i  title  in  evidence.    IbuL 

SS.  The  defendant  ought  also  to  hare  been  allowed  to  siTC  evidence  that.the  (adg- 
ments  hod  not  b«en  obtained  in  confoimity  with  the  law,  which  repaired  cer- 
tain preliminarj  steps  to  be  taken.    UntL 

SS.  The  rules  of  the  common  law  require  that  the  verdict  must  find  the  matter  in 
issue  between  the  parties,  and  the  judgment  must  follow  the  verdict.  If  not, 
the  judgment  must  be  reversed.    BaSieU  r.  ButtensorCA,  669. 

JUB18DICTI0N. 
1.  Where  a  vessel  was  libelled  in  the  District  Court  and  sold  bv  agreement  of  par- 
ties,  and  the  proceeds  of  sale  amounted  onlj  to  $850,  which  was  paid  into 
the  registrj,  this  is  insufficient  to  bring  the  case  within  the  jurisaiction  of 
this  court,  although  an  agreement  bj  counsel  was  filed,  admitting  the  value 
of  the  vessel  to  b^  more  than  two  thousand  doUan.  Orwtr  r,  UmUd 
Slaim,  163. 
%  This  agreement  would  be  evidence  of  the  value,  if  nothing  to  the  contrarj  ap- 
peared in  the  record.  But  the  decision  of  the  court  would  onlj  determine 
the  right  to  the  proceeds  of  sale,  viz.  $850,  and  the  case  must  therefore  be 
dismissed,  for  want  of  jurisdiction,    ioui 

5.  By  the  laws  of  Mississippi,  where  a  joint  action  is  brought  upon  a  bond  or  note^ 

the  case  must  be  finallv  disposed  of  in  the  court  below  witn  respect  to  all  the 
parties  upon  the  record,  before  it  U  carried  up  to  the  .appellate  court  \  other- 
wise it  is  error.  United  SUiUm  t.  Gtmuft,  23. 
4.  Where  this  error  occurs,  the  practice  of  this  court  is  to  dismiss  the  case  for 
want  of  jurisdiction,  and  remand  it  to  fhe  court  below  to  be  proceeded  in  and 
finally  disposed  of.    lUd, 

6.  Where  the  marshal  of  the  United  States  had  levied  an  execution  upon  certaia 

property  under  a  judgment  in  the  Circuit  Court,  which  was  taken  out  of  hit 
custody  by  a  writ  of  replevin  issued  by  a  State  court,  and  the  Supreme  Court 
of  the  State  decided  adversely  to  the  claim  of  the  marshal,  it  is  within  the 
jurisdiction  of  this  court  to  review  that  decision.  CUmtnU  v.  Berry^  398. 
••  Where «  judgment  wm  rendered  by  the  Supreme  Court  for  Iowa  Territorr,  and 
the  record  certified  to  thb  court  by  Uie  Supreme  Court  of  the  State  of  Iowa, 
after  her  admission  into  the  Union,  and  the  subject-matter  is  within  the  juris- 
diction of  this  court,  it  will  take  jurisdiction  over  the  case.  FFe6sCfr  v.  RtH 
437. 

7.  Where  the  Admiralty  Court  decreed  that  a  vessel  should  pay  salvage  to  the 

amount  of  one  fifth  of  her  value,  and  that  value  was  shown  to  be  $S,600.  an 
appKud  to  this  court  would  not  lie,  for  want  of  jurisdiction.  Spmr  v.  PIoob^ 
522. 

8.  It  is  the  amount  of  salvage,  and  not  of  the  vessel,  which  tests  the  jurisdiction ; 

the  salvage  only  being  In  controversy.    Ibid, 

9.  The  master  could  not  properly  represent  (without  special  authority)  the  con- 

signees of  the  caiffo  who  had  received  their  respective  consignments  before 
the  filing  of  the  libel.  Thev  lived  iji  the  place  wnere  the  court  was  held,  and 
ought  to  have  represented  their  own  interests.  Hid. 
la  The  master,  therefore,  cannot  appear  for  them  all  conjointly,  and  in  this  case 
the  amount  of  salvi^^e  to  be  paid  by  the  kiKest  consignee  would  be  only 
$1,136.80.    Ibid, 

11.  Neither  the  salvage  upon  the  ressel  or  cargo,  therefore,  is  sufficient  in  amount 

to  bring  the  case  within  the  jurisdiction  of  this  court.    Rid. 

12.  In  1839  a  treaty  %vas  made  between  the  United  States  and  Mexico,  providing 

for  the  **  adjustment  of  claims  of  citizens  of  the  United  States  on  the  Mexican 
Republic**    GUI  t.  CXiWi  ExeaOon,  529. 

18.  Under  this  treaty  a  sum  of  money  was  awarded  to  be  paid  to  the  members  of 
the  Baltimore  Mexican  Company,  who  had  subscribed  monejr  to  fit  out  an 
expedition  against  Mexico  under  General  Mina,  in  1816.    Ibid, 

14»  The  proceieds  of  one  of  the  shares  of  this  companv  were  dairoed  bv  two  par- 
ties, one  as  being  the  pemanent  trustee  of  toe  Insolvent  owner  or  the  share*.. 
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and  the  other  at  being  tlie  tnignee  of  die  noriiioiial  tni^^ 
thetirigneeoftliefauolVenth&Baelf:    IbitL 

15.  TbejodcmentortheCoiirtof  ApMaboTMaiTla^ 

ea&led  to  the  monej,  k'nol  lenewnble  bj  ttiie  eovrt  onder  the  twentj-Afth 
.    aectkm  oftbe  Jndkiary  Act    ML 

16.  The  deeds  of  oonYejanoe  filed  at  ezhibiti  show  the  property  to  haTo  been  sold 

for  two  thoniand  doU'*jrB,  and  that  it  wai  afteiwaiua  concerted  into  n  figar 
aetata.  Thia  ia  aoiBdent  to  maintain  the  jnziidietioii  of  thia  covt  Onlerf 
Staim  T.  Oigkm,  &52. 

JUBY. 
1«  How  Ihr  fhe  Jarj  are  to  jodga  of  the  retponaibilitj  of  the  oollactor  of  the 

tomt  for  trearary-notea  puioined,  4c.,  aee  Uidud  StaUB  r.  JUbrpaa,  154. 
S.  The  qneition  whether  or  not  fhe  grant  to  the  Baron  de  Bastrop  was  a 

sod  complete  grant,  waa  one  for  the  conrti  and  not  for  the  Jmy. 

T.  TWner,  M3. 

LAKD8,  PUBLIC. 
1.  In  admdicaiiog  npon  an  impeifoct  title  nnder  a  Spanish  coneemion,  this  coort 
again  adopts  the  rale  laid  down  in  10  Peters,  390,831 ;  Tis.  Can  a  coort  of 
eonitj,  according  to  its  rales  and  the  laws  of  Spain,  consider  the  conscience 
or  the  king  so  airected  bj  the  acts  of  his  Uwfal  anUiorities  in  the  proTtnce, 
diat  he  became  a  trastee  for  the  claimant,  and  held  the  land  claimed  bj  an 
eqoitj  npon  it*  amounting  to  a  sererance  of  so  much  from  the  public  domain, 
before  and  at  the  time  the  country  was  ceded  to  the  United  States  1  IMUti 
Staie$  T.  Boiatfori  ef  o^  63. 
9.  This  rale,  applied  to  the  following  case,  brings  out  the  results  stated  be1o<r.  Ibid, 
8.  In  1783,  in  consequence  of  a  memorial  from  Boisdor6,  Miro,  the  acting  Gorer- 
nor  of  Louisiana,  issued  the  following  order  to  Tradean,  the  Surreyor-Qtn- 
oral,  Tis.:  *'Don  Carlos  Larean  Tradeau  will  establish  Louis  Bdsdor6  npon 
the  extent  of  eronnd  which  he  solicits  in  the  preceding  memorial,  sitnatea  in 
the  section  of  country  commonly  called  Acnoucoupoulous,  commencing  in 
front  from  the  plantation  belonging  to  Philip  Sander,  a  resident  of  said  coon- 
try,  down  to  tfie  bayou  called  Mosquito  Village  Bayou,  with  the  depth  down 
to  Pearl  Rirer;  the  same  being  racant,  and  no  prejudice  being  cansed  to  the 
neighbors  liring  as  well  in  front  as  upon  the  depth ;  which  measures  he  will 
reduce  to  writing,  signing  with  the  afoi«said  parties,  and  will  remit  the  same 
to  me,  in  order  mat  I  may  furnish  the  party  interested  with  a  oorreqM>nding 
title  in  due  form."    Ibid, 

4.  Boisdori,  in  his  memorial,  had  stated  tiiat  he  wished  to  form  an  establishment 

for  the  whole  of  his  numerous  fomily,  on  which  he  might  bmploy  all  his  ne- 
groes, and  support  a  large  stock  of  cattle  which  would  &  useful  to  the  neigh- 
boring dty.    tbuL 

5.  The  grantee  took  only  a  trifling  pooession  of  the  land,  by  placing  a  single  sUto 

thm,  and  Tradean  neyer  made,  nor  attempted  to  make,  a  sunrey.  In  1808 
the  Spanish  Qoternor  of  Florida  gare  directions  to  the  Surreyor-Oeneral  of 
Plorida,  who  drew  a  fiRuratiTe  plim  of  a  surrey,  but  the  Qorernor  sit  Pknidn 
at  that  time  had  no  jurisdiction  over  the  land.    Ibid, 

6.  If  Tradeau  had  made  a  surrey  and  returaod  a  certificate,  it  would  hare  been 

binding,  although  it  might  not  heve  conformed  strictly  to  the  lines  of  tho 
original  grant.  But  the  description  of  the  tract  is  so  ^ag^e  and  uncertain, 
that  it  cannot  now  be  snrreTed  by  an  order  of  the  court  llio  mode  directed 
by  the  District  Court  woula  indude  four  hundred  thousand  acres ;  and  it  b 
unreasonable  to  suppose  that  the  conscience  of  the  king  of  Spain  would  bave 
been  bound  to  confirm  such  a  grant,  when  the  grantee  neglected  to  Ailfil  the 
obligations  which  were  incumbent  npon  him.    Jbid, 

7.  Besides,  there  being  no  given  point  from  which  to  copnmence  the  surre^r,  or  to 

establish  the  second  coraer,  if  the  court  were  to  ord^the  mode  in  which  the 
sunrey  was  to  be  made,  it  would  not  be  a  judicial  decree,  but  an  exercise  of 
political  mrisdiction.    Ibid. 

8.  In  1816  the  register  and  recdver  of  a  land-office,  acting  under  the  authority 

of  a  law,  reported  as  follows :  *'  We  are  of  opinion  that  all  the  dalms  induded  ' 
under  the  second  speden  of  the  first  class  are  already  confirmed  by  the  ad  of 
Congress  of  the  12th  of  April,  1814."    Blane  t.  LafaptU^  104. 


INDEX  685 

LANDS,  PUBLIC  (CbiHimiatsO. 
9.  In  18S0  Congress  passed  an  act  (9  Stat  at  Laige,  579)  confirminir  all  thoae 
olaimi  whi^  were  recommended  in  the  report  for  confirmation.    Rid, 

10.  Bnt  where  the  commissioners  erred  in  placing  a  claim  in  the  second  species  of 

the  first  class,  and  erred  in  supposing  that  such  a  claim  was  already  confirmed 
bv  the  act  of  1814,  these  errors  prevent  the  act  of  1820  from  confirming  the 
claim.    It  is  consequently  invalid.    lUd, 

11.  Where  the  petition  for  a  Spanish  concession  was  for  a  tract  of  land  without  anr 

definite  boundaries,  and  toe  petition  was  referred  to  the  solicitor-general,  witn 
instructions  to  put  the  petitioner  in  possession,  if  in  so  doing  no  prejudice 
would  result  to  third  persons,  this  condition  required  some  sub^quent,  action 
of  the  goYernment  in  order  to  make  the  grant  absolute.  Lecompu  y.'  United 
Stata,  115. 
1^  A  part  of  the  duty  of  the  solicitor-general  was  to  supervise  the  severance  of  the 
object  to  be  granted  from  the  royal  domain,  and  apportion  the  extent  of  the 
grant  to  the  means  which  the  petitioner  possessed  towards  carrying  out  the 
objects  of  the  government.    Ibid, 

13.  The  preceding  decisions  of  this  court  have  established  the  doctrine,  that,  in  or- 

der to  consutnte  a  valid  grant,  there  must  be  a  severance  of  the  property 
claimed  from  the  public  domain,  either  by  actual  survey  oi  by  some  ascer- 
tained limits  or  mode  of  separation  recognized  by  a  competent  authority. 
Jbid, 

14.  In  the  present  case,  t)ie  proof  of  occupation,  settiement,  or  cultivation  is  insuffi- 

cient.   Ibid, 

15.  The  United  States  have  a  right  to  bring  an.  action  of  trespass  quan  eUnuum 

/regit  against  a  person  for  cutting  and  carrying  away  trees  from  the  public 
lands.     Cotton  y.  United  Stata,  229. 

16.  Where  a  person  entered  land  according  to  law,  but  omitted  to  obtain  a  petent 

for  it,  and  another  person  afterwards  obtained  a  patent  from  the  United  States 
by  proceeding  at  if  it  were  vacant  land,  knowing  at  the  same  time  that  it  was 
not  vacant,  the  patent  thus  obtained  will  be  set  aside.  Ufdted  Statet  y.  JBitgke$ 
et  al,,  552. 

17.  Kor  is  it  a  sufficient  objection  to  a  decree,  diat  the  process  was  br  an  informa- 

tion in- the  nature  of  a  bill  in  chancery,  filed  by  the  attorney  for  the  United 
States.  A  simple  bill  in  equity  would  have  been  better,  but  this  process  be- 
ing so  in  substance,  the  case  will  not  be  dismissed  for  want  of  form.    Ibid, 

18.  An  individual  owner  of  land  would,  in  such  a  case,  be  entitied  to  the  relief  of 

having  the  patent  set  aside ;  and  the  United  States,  at  a  landholder,  must  be 
entitl^  to  toe  same.    Ibid. 

19.  The  deeds  of  conveyance  filed  as  exhibits  show  the  property  to  have  been  sold 

for  two  thousand  dollars,  and  that  it  was  afterwsirds  converted  into  a  sugar 
estate.    This  is  sufficient  to  maintain  the  iurisdiction  of  this  court     Und. 

20.  The  twelfth  section  of  the  regulations  of  O'Beilly  in  1770  required,  that  there 

should  be  an  order  of  survey,  a  process  verbal  by  the  surveyor  of  the  province, 
three  copies  of  the  plat  made  out  by  biro,  one  of  which  should  be  aeposited 
in  the  office  of  tlie  scrivener  of  the  government,  and  Cabildo,  a  second  deliv- 
ered to  the  governor,  and  the  third  to  the  proprietor,  to  be  annexed  to  the 
tiUes  of  the  grant.     United  Statee  v.  Power'i  Hein,  570. 

21.  Where  a  grant  was  alleged  to  have  been  issued  by  the  Spanish  governor  of 

Louisiana  in  1781,  and  the  only  evidence  of  it  was  a  copy  taken  from  a  no- 
tary's book,  the  tide  was  invalid.    Ibid. 

22.  At  the  date  of  the  grant,  vis.  1st  Apgust,  1781,  the  Spanish  governor  of  Louis- 

iana was  only  the  military  commandant  of  that  part  of  West  Florida  in  which 
the  lands  granted  were  situated.  He  held  the  country  by  right  of  conquest 
The  Spanish  laws  had  not  been  introduced  into  the  country,  and  it  was  not 
ceded  to  Spain  by  Great  Britain  until  1783.  The  governor  had  therefore  no 
authority  to  grant  land  in  1781.    Ibid. 

23.  Under  the  acts  of  Congress  of  1824  and  1844,  the  District  Court  had  no  power 

to  act  upon  evidence  of  mere  naked  possession,  unaccompanied  by  written 
evidence,  conferring,  or  professing  to  confer,  a  titie  of  some  description.   Ibid, 

24.  Under  the  various  acts  of  Congress  relating  to  land  tities  in  that  tract  of  coun- 

try between  the  Iberville,  the  Perdido,  and  the  Uiirty-first  degree  of  nonh 
latitude,  a  complete  title,  unrecorded,  is  not  barred  against  the  United  States, 
although  it  is  barred  against  any  private  claim  derived  from  the  United  States. 
Ibid. 
YOL.  XL  58 
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25.  The  decision  of  this  court  in  die  United  States  v.  Rejnet  (9  Howird,  JS7}, 

again  affinned,  to  wit,  that  under  the  acts  of  Congress  of  Maj  S6,  1884 
(4  Stat  at  Laiige,  52),  and  Jane  17, 1S44  (5  Stat  at  Large,  €76),  the  courts 
of  the  United  States  hare  no  power  to  decide  upon  complete  or  perfect  titles 
to  land.     UnU^  SuOa  y,  Phaad^phM  and  New  (M&uit,  W9. 

26.  The  contract  made  hetween  the  Baron  de  Bastrop  and  the  Spanish  gorem- 

ment  did  not  y^t  a  perfect  title  in  Bastrop,  and  therefore  this  court  can  exer- 
cise jurisdiction  over  the  claim.    Rid, 

27.  The  grant  of  tweWe  leagues  square,  giren  to  Bastrop  bj  tiie  Spanish  goremor, 

only  pointed  out  the  place  where  the  fkmOies  were  to  settle  which  Bastrop 
was  to  bring  in.  The  land  was  destined  and  appropriated  to  this  purpose. 
There  were  to  be  five  hundred  fiunilies,  who  were  to  grow  wheat,  and  Bastrop's 
interest  was  intended  to  be  in  the  monopoly  of  manufacturing  flour  and  ejL* 
porting  it  to  Hayana  and  other  plaees  under  the  Jurisdiction  of  the  Sp|«idi 
crowxL  With  this  Tiew^he  obtained  separate  grants  for  the  bayous  or  mill- 
seats,  and  was  bound  to  erect  at  least  one  mill  within  two  years  from  the  data 
of  the  ffrant    Itid, 

28.  The  families  which  were  introduced  took  their  titles  ftom  the  Spanish  goTem-. 

ment,  and  not  from  Bastrop.    Ibid. 

29.  This  case  stands  upon  tbe  same  ground  as  the  case  of  the  United  States  v. 

Kingeta].,7Howsrd,839.    Jtnd, 

30.  The  decision  of  this  court  in  the  case  of  the  United  States  v.  King  and  Coze  (3 

Howard,  773,  and  7  Howard,  888)  aeain  affirmed.  tIz.  that  the  contract  be- 
tween the  Baron  de  Caronddet  and  tne  Marquis  de  Matson-Rouse  conreyed 
no  interest  in  the  land  to  Maison-Bouge,  but  was  merely  intended  to  marie 
out  by  certain  and  definite  boundaries  tiie  limits  of  tfie  establishment  which 
he  was  authorized  to  form.    Umitd  Statet  r.  TWaer,  663. 

31.  The  contract  must  be  judged  oC.  according  to  the  laws  of  Spain ;  but  under 

those  laws,  wheneyer  there  was  an  intention  to  grant  priyate  propcatyg  words 
were  always  used  which  seyered  the  property  frcmi  the  public  domain.    Ibid. 

32.  The  absence  in  this  case  of  the  royal  oraer  of  1795,  and  of  all  testimony  re- 

specting the  genuineness  of  the  certificate  of  sunrey  by  Trudeau,  makes  no  dif- 
ference in  the  decision  of  the  court.  The  construction  of  the  grant  was  the 
main  point  of  that  case,  and  is  also  of  this.    Ibid. 

33.  Whether  or  not  the  instrument  was  a  perfect  and  complete  grant  by  the  laws 

of  Spain,  was  a  question  for  the  court,  and  not  for  the  jury.    Ibid. 

34.  The  case  of  the  United  States  v.  King  and  Coze  explained.  Ibid^ 

LEX  I OCI. 
See  Conflict  of  Laws.    Constttutional  Law. 

LIMITATION  OF  ACTIONS,  ASD  STATUTE  OF. 

1.  Where  the  Circuit  Court  instructed  the  jury,  that  the^  mi^ht  consider  the  acts 

of  one  of  the  daughters  and  her  husband,  in  acquiescing  m  a  partition  and  in 
receiving  a  small  tract  of  land,  as  a  recognition  of  the  true  conxtruction  of  a 
will  to  M,  that  the  daughters  were,  not  entitled  to  an  equal  share,  the  acts  of 
partition  being  accompanied  by  long  adverse  possession,  say  thirty  or  forty 
years,  this  instruction  was  erroneous.  The  daughter  was  a  minor  when  she 
married,  and  continued  covert  until  within  a  short  time  before  she  brought  the 
suit.  No  presumption,  arising  from  her  acts,  could  therefore  be  made  against 
her.     Weatherhtad'a  Lessee  v.  Basktrville,  330. 

2.  And  a  recognition  by  her,  when  freed  from  coverture,  of  a  sale  which  she  had 

made  in  conjunction  with  her  husband,  amounted  to  no  more  than  a  ratifica- 
tion of  that  particular  sale.    Ibid. 

8.  According  to  the  statute  of  limitations  passed  by  the  State  of  Dlinois,  a  defend- 
'«  ant  in  ejectment  who  had  been  in  possession  of  the  land  by  actual  residence 
thereon,  having  a  connected  title  m  law  or  eouity  dedudUe  of  record  from 
the  State  or  the  United  States,  or  from  inj  pnolic  offiper  or  other  person  au- 
thorized by  the  laws  of  the  State  to  sell  such  land  for  the  non-payment  of 
taxes,  &c.,  might  defend  himself  by  pleading  that  he  had  been  in  possession  as 
aforesaid  for  seven  years.    Moore  y.  Brtnm,  414. 

4.  But  where  a  defendant  offered  a  deed  in  evidence,  purporting  to  be  a  deed 
from  an  ofl^cer  authorized  to  sell  for  taxes,  and  the  oeed  upon  its  face  showed 
that  the  officer  had  not  complied  with  the  reouisitions  of  the  statute,  this  was 
a  void  deed,  made  in  violation  of  law,  and  did  not  bring  the  defendant  within 
.the  benefit  of  th«  statute  of  limitations.    Ibid. 
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5.  He  mast  bare  a  connected  title  from  some  one  autliorized  to  sell,  and  in  this 

case  the  officer  was  not  so  aatborized.  Tlio  deed  was  not,  therefore,  admissi- 
ble in  evidence.    Ibid, 

6.  An  aj^reemeot  by  a  debtor  to  apply  a  certain  portion  of  his  crops  towards  the 

extinguishment  of  the  debt  in  consideration  of  further  indulgence,  will  take  a 
case  oat  of  the  statute  of  limitations,  and  may  be  set  up  in  avoidance  of  the 

Elea  Inr  way  of  estoppel  upon  the  debtor.    Randon  v.  T^y,  493. 
e  defendant  is  not  at  liberty  to  complain  that  the  construction  of  this  instm- 
ment  was  left  to  the  jury,  becaoso  it  was  so  done  at  his  own  request,  and  be- 
cause, if  the  cour^  had  construed  it,  the  construction  must  have  been  unfavor- 
able to  the  defendant    Rid. 

HASDAMVS. 
Where  the  United  States  were  the  plaintiffs,  and  a  verdict  was  rendered,  accordine 
to  the  practice  in  Pennsylvania,  that  they  were  indebted  to  the  defendant,  and 
an  application  was  made  for  a  mandamus  to  compel  the  Secretary  of  the  Treas- 
ury to  credit  the  defenoant  upon  the  books  of  the  Treasury  with  the  amount 
of  the  verdict  and  to  pay  the  same,  the  mandamus  was  properly  refused  by 
the  Circuit  Court    Reaide  y.  Walker^  27S. 

MORTGAGE. 

1.  Although  the  daj  when  a  mortgage  was  executed  was  not  stated,  yet  where  it 

bore  a  date  in  its  commencement,  and  its  acknowledgment  and  date  of  record 
were  both  given,  and  both  of  them  preceded  a  sherifl^i  sale  of  the  mortgaged 
property,  it  was  certain  that  the  mortgage  was  executed  before  the  sale  under 
execution.     Fowler  v.  Merrill^  375. 

2.  Although,  when  the  mortgage  was  recorded,  the  laws  of  the  State  did  not  make 

the  mere  recording  convey  the  title  when  the  personal  property  thus  mort- 
gaged remained  in  the  possession  of  the  mortgagor,  yet  they  sanctioned  tho 
martgage  unless  it  was  made  without  good  consideration,  and  opposed  by  a 
honA  Ji&  subsequent  purchaser,  who  had  no  notice  of  its  existence.    Ibid. 

3.  But  the  foct  of  recording  the  mortgage  tended  to  give  notice  of  its  existence, 

and  in  the  present  case  the  evidence  shows  that  the  purchasers  at  the  sheriflTi 
•ale  had  notice  of  the  mortgage.    Ibid. 

4.  Such  purchasers  must  allege  that  their  want  of  notioe  continued  up  to  the  time 

of  making  actual  payment }  a  want  of  notioe  merely  extending  to  the  time  of 
making  the  purchase  is  not  enou^  Payment  might  have  been  refused,  and 
then  they  would  not  have  been  injured.    Ibid. 

5.  Moreover,  between  Uio  time  when  the  mortgage  was  in  fkct  recorded  and  the 

time  of  the  sheriff's  sale,  the  State  passed  a  Taw  making  such  recorded  mort* 
ga^  valid.    Ibid. 

6.  The  increase  or  offspring  of  slaves  belong  to  the  owner  of  the  mother.    Rid. 

1.  The  de<^ree  of  the  Circuit  Court  being  that  the  ])urchasers  at  the  sheriflf 's  sale 
•bould  either  surrender  the  property  to  the  prior  mortgagee,  or  pav  the  value 
thereof,  such  value  was  properly  computed  as  it  vras  at  the  time  ot  rendering 
the  decree.    Jbid. 

8.  The  hire  of  the  slaves  was  properly  chaiged  as  commencing  when  the  prior 
mortgagee  filed  his  hill  for  a  foreclosure.    Ibid. 

NEUTRALS,  RIGHTS  OF. 

1.  A  peutral  leavinfl"  a  belligerent  country,  in  which  he  was  domiciled  at  the  com- 
mencement of  uie  war,  is  entitled  to  the  rights  of  a  neutral  in  his  person  and 
property,  as  soon  as  he  sails  from  the  hostile  port. .  UniUd  States  v.  GuiUem^  47. 

8.  Tne  property  he  takes  with  him  is  not  lif^ble  to  condemnation  for  a  breach  of 
blockade  by  the  ve^el  in  whidi  be  embarks,  when  entering  or  departing  from 
the  port,  nnlcss  he  knew  of  the  intention  of  Uie  vessel  to  screak  it  m  going  ont. 
Ria. 

PATENT  RIGHTS. 

1.  A  natent  granted  for  a  "  new  and  useful  improvement  in  making  door  and 

outer  ki^obs,  of  all  kinds  of  clay  used  in  pottery,  and  of  porcelain,**  by  having 
the  **  cavity  in  which  the  screw  or  shank  is  inserted  by  wnich  they  are  fastenea 
largest  at  the  bottom  of  its  depth,  in  form  of  a  dovetail,  and  a  screw  formed 
therein  by  pouring  in  metal  in  a  fused  state,'*  was  invalid.  Botchkiss  v.  Green- 
wood, 248. 

2.  The  invention  claimed  in  the  schedule  was  mannfactoring  knobs  as  above  der 
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scribed,  of  potter's  clay,  or  any  kind  of  day  used  hi  pottery,  and  shaped  and 
finished  by  moolding,  taming,  homing,  and  glazing ;  and  also  of  porcelani. 
Ibid, 

3.  The  knob  was  not  knew,  nor  the  metaUie  shank  and  spindle,  nor  the  doretail 

form  of  the  cavity  in  the  knob,  nor  the  means  by  which  the  metallic  shank 
was  securely  fastened  therein.  Knobs  had  also  b^n  nsed  made  of  day.  Ibid, 

4.  The  only  thing  new  was  the  substitution  of  a  knob  made  out  of  day  in  that  pe- 

culiar form  for  a  knob  of  metal  or  wood.  This  mi.  'it  haye  been  a  better  or 
cheaper  article,  but  is  not  the  rabject  of  a  patent.    IbkL 

5.  The  test  was,  that,  if  no  more  ingenuity  and  skill  was  necessaiy  to  construct 

the  new  knob  than  was  possessed  by  an  ordinary  mechanic  acquainted  with 
the  business,  the  patent  was  void ;  and  this  was  a  proper  question  for  the  jury. 
Ibid. 

6.  The  decision  of  this  court  in  the  case  of  Hogg  et  aL  v.  Emerson,  €  Howard,  437, 

reviewed  and  affirmed.    Uoog  et  al,  v.  Emenon,  587. 

7.  The  specification  of  Emerson^  patent  **  for  certain  improvements  in  the  steam- 

engine  and  in  the  mode  of  propelling  therewith  either  vessels  on  the  water  or 
carriages  on  the  land,**  constituted  a  part  of  the  patent,  and  must  be  construed 


with  it.    Anterior  to  1836;  the  law  did  not  imperatively  require  that  the  spe- 

apart  of  the  patent,  but  the  inventor  had  a  rieht  to  advise 

the  Commissioner  or  Patents  to  make  the  spedfication  a  part  of  the  patent, 


and  it  was  peculiarl;|r  proper  that  he  should  complpr  with  the  request.    Ibid. 

8.  This  court  i^ain  decides,  that  the  patent  is  suffiaentiy  clear  and  certain,  and 

does  not  cover  more  ground  than  one  \.v.  ^ni  may  cover.  Only  one  is  neces- 
sary for  two  kindred  and  auxiliary  inventions.    Ibid, 

9.  The  drawinfss  which  accompany  the  spedfication  may  be  referred  to  for  illus- 

tration. Within  wha^  time  mwings  ought  to  have  been  replaced,  after  the 
destraction  of  the  Patent-Office  by  ftre,  so  as  to  avoid  the  imputation  of  neg- 
ligence or  of  a  design  to  mislead  the  public,  was  a  question  which  was  prop- 
erly left  to  the  jury.  Ibid 
10.  The  prindples  stated,  within  whose  operation  a  jury  can  properly  act  in  assess- 
ing damages  against  the  maker  of  a  patented  machine.    Ibid 

PLEAS  AND  PLEADINGS. 

1.  Where  an  action  was  brought  by  tiie  United  States  upon  the  official  bond  of  a 

receiver  of  public  money,  a  plea  that  the  United  States  had  accepted  another 
bond  from  the  receiver  was  bad.    The  new  bond  could  be  no  satisfiu^on  for . 
the  damages  that  had  accraed  for  the  breach  of  the  condition  of  the  old  one. 
United  States  v.  OiratUt  SS. 

2.  Pleas,  also,  were  bad,  alleging  that  the  recdver  had  made  returns  to  the  Treas- 

ury Department,  admitting  that  he  had  received  money  which  the  pleas  as- 
serted that  he  never  had  received.  They  wero  bad,  because  they  addressed 
themselves  enthely  to  the  evidence,  which,  it  was  supposed,  the  United  States 
would  bring  forward  upon  the  trial.    Ibid 

3.  Besides,  these  pleas  were  bad,  because  the  sureties  in  the  bond  were  bound  to 

protect  the  United  States  from  the  commission  of  the  very  fraud  which  they 
attempted  to  set  up  as  a  defence.    Ibid. 

4.  The  case  of  tiie  United  States  v.  Boyd,  5  Howard,  29,  examined.    Ibid. 

5.  Another  plea  taking  issue  upon  the  breach  should  not  have  been  demurred  to. 

The  demurrer  being  general  as  to  all  the  pleas,  and  had  as  to  this  one,  judg- 
ment was  properly  given  against  the  plaintiffs  in  the  court  below.    Ibid 

6.  By  the  laws  of  Mississippi,  whero  a  joint  action  is  brought  upon  a  bond  or  note, 

the  case  must  be  finally  disposed  of  in  the  court  below,  with  respect  to  all  the 

f)artic8  upon  the  record,  before  it  is  carried  up  to  the  appellate  court,  otherwise 
t  is  error.    Ibid. 

7.  Where  this  error  occurs,  the  practice  of  this  court  is  to  dismiss  the  case  for  want 

of  jurisdiction,  and  remand  it  to  the  court  below  to  be  proceeded  in  and  finally 
disposed  of    Ibid  . 

8.  Where  a  creditor  brought  an  action  against  an  executrix  in  the  Circuit  Court 

of  the  United  States  for  Louisiana,  *nd  the  petition  only  averred  that  the  pe- 
titioner was  shown  to  be  a  creditor  by  the  accounts  in  the  State  court  whidi 
had  jurisdiction  over  the  estates  of  deceased  persons,  and  then  proceeded  to 
charge  the  executrix  with  a  devastavit,  and  exceptions  were  taken  to  the  peti- 
tion as  insuffident,  these  exceptions  must  be  sustained.    Mc  Gill  y.  ArwHrnr,  1 42. 
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9.  Tbe  petition  shoald  have  gone  on  to  allege  fnitfaer  proceedings  in  the  State 
coort  analogooa  to  a  judgment  at  common  law,  as  a  foandation  of  a  claim  for 
a  jadgment  against  the  extcutrix  dt  bonis  prcpriii,  soggesting  a  derastavit 

mi 

10.  The  laws  of  Lontsiana  proride  for  compelling  the  execntriz  to  file  a  tableao  of 

distribution,  which  is  a  necessarj  and  prehminary  step  towards  holding  the 
executrix  4)er8onally  responsible.  The  petition,  not  haring  averred  this,  was 
defective,  and  the  exceptions  must  be  sustained.    Ibid. 

11.  Under  what  circumstances  an  assignee  of  a  jndinnent,  defending  himself  in 

chancery,  need  not  notice  an  allegation  in  the  bill  that  a  release  of  the  judg- 
ment was  improperly  entered  upon  the  record.    Stochcn  r.  Ford^  233. 

IS.  The  bankruptcv  of  the  plaintiff  prior  to  the  time  when  he  took  the  notes  paya- 
ble to  himself  was  no  le2al  defence  to  the  action.  He  was  one  of  the  persons 
authorized  to  settle  up  the  insolvent  estate,  and  whether  or  not  ho  accounted 
to  his  creditors  for  the  proceeds  was  no  question  between  him  and  the  maker 
of  the  notes.    Randon  r,  Toby,  493, 

13.  The  plea  that  the  notes  were  given  for  African  negroes  imported  into  Texas 
after  1833  was  no  legal  defence.  The  creditor  had  no  connection  with  the 
person  who  introduced  the  negroes  contrary  to  law.  Jf  the  negroes  had  been 
declared  to  be  free,  the  consideration  of  the  notes  would  have  failed ;  but  the 
debtor  still  held  them  as  slaves,  and  therefore  received  the  fuU  consideration 
for  his  notes.    Ibid, 

PRACTICE. 

1.  By  the  laws  of  Mississippi,  where  a  joint  action  is  brought  upon  a  bond  or  note, 
the  case  must  be  finally  dbposed  of  in  the  court  below,  with  respect  to  aU  the 
parties  upon  the  recora,  before  it  is  carried  up  to  the  appellate  court,  other- 
wise it  is  error.    United  States  v.  Girault,  22. 

5.  Where  this  error  occurs,  the  practice  of  this  court  is  to  dismiss  the  case  for  want 

of  jurisdiction,  and  remand  it  to  the  court  below  to  be  proceeded  in  and  finally 
disposed  of.    Ibid. 

3.  Although  a  bill  of  exceptions  is  imperfectly  drawn,  yet  if  this  court  can  ascer- 

tain ue  substance  of  too  facts,  and  the  questions  on  which  the  judse  instructed 
the  jury  are  i^parentf  it  will  proceed  to  decide  the  case.    Un&d  States  v.  Mor- 
Jan,  154. 

4.  Where  a- case  is  brought  up  by  an  appeal  from  a  judgment  on  &e  common  law 

side  of  the  Circuit  Court,  instead  ot  by  a  writ  of  error,  it  must  be  dismissed. 
Bevins  v.  Ramsey ^  185. 
\  Where  a  judgment  was  rendered  on  the  25th  of  October,  1843,  and  a  writ  of 
error  allowed  on  the  19th  of  October,  18*18,  but  not  issued  and  filed  until  the 
4th  of  November  following,  more  than  five  years  had  elapsed  after  rendering 
the  judgment,  and  the  writ  of  error  may  be  dismissed  on  motion.  Brooks  v. 
•AWii ,  204. 

6.  It  is  the  filing  of  the  writ  which  removes  the  record  firom  the  inferior  to  the  ap- 

pellate court ;  and  th**  day  on  which  the  writ  may  have  been  issued  by  the 
clerk,  or  the  day  on  which  it  is  tested,  arc  not  material  in  deciding  the  ques- 
tion.   Ibid. 

7.  By  the  English  practice,  this  error  must  be  taken  advantage  of  W  plea ;  but  ac- 

cording to  the  practice  of  this  court,  a  part^  may  avail  himse'i,  by  motion,  of 
any  deftct  which  appears  upon  the  record  itself.    Ibid. 

8.  According  to  the  practice  in  Pennsylvania,  where,  a  defendant  pleads  set-off,  the 

jury  are  allowea  to  find  in  their  verdict  the  amount  that  the  plaintiff  is  in- 
debted to  the  defendant,  and  according  to  their  mode  of  koepine  records  this 
result  is  entered  by  way  of  note;  c.  g.  "new  trial  refused  and  judgment  on  the 
verdict,"    Reeside  y.  Walker^  272. 

9.  Although  this  may  be  a  good  record  in  the  courts  of  Pcnnsvlvania,  it  does  not 

follow  that  it  is  so  in  the  courts  of  the  United  States.    Ibia. 

10.  Where  the  United  States  are  plaintiffs,  they  are  not  bound  by  such'  a  verdict. 

Ibid 

11.  A  motion  on  the  part  of  the  defendants  in  error  for  a  rule  upon  the  plaintiff  in 

error  to  file  a  copy  of  the  record,  overruled.    Baud  v.  Scott^  292. 

12.  A  bill  by  the  State  of  Florida  against  the  State  of  Geoigia  ordered  to  be  filed, 

and  process  of  subpoena  directed  to  be  issoed  against  the  State  of  Georgia. 
Florida  T,  Qeorwh  893. 
58' 
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13.  A  writ  of  error  abated  where  die  death  of  the  plaintiflr  in  enror  waa  niggttled, 

and  learc  granted  to  make  proper  parties  at  December  term,  1846,  represent 
ativea  not  jet  haring  been  made.    PkilU/m  v.  Prtttm^  294. 

14.  Where  a  case  waa  disroiesed  bj  this  court  for  want  of  a  citation,  and  the  plain- 

tiff in  error  sued  ont  another  writ,  and  applied  to  this  court  for  a  tnpeisedeas 
to  stay  ezecatioo  in  the  conrt  below,  the  i^pUeatioii  cannot  bo  grants.  Ho- 
gan  v.  ttou^  294. 

15.  l^is  coart  is  not  anthorised  to  grant  a  snpersedeas  onleu  dw  writ  of  error 

has  been  sned  ont  within  ten  da3r8  after  &e  rendition  of  the  judgment,  and  in 
eonformitj  with  the  proTisions  of  the  twenty-third  section  of  the  act  of  1789. 
Ibid. 
18.  The  cases  of  Stockton  and  Moore  v.  Bishop  (2  Howard,  74)  and  Hardeman  v. 
Anderson  (4  Howard,  640)  explained,    ibid, 

17.  In  some  of  the  States  it  b  the  practice,  after  the  eridence  for  the  plaintiff  is 

closed,  for  the  defendant  to  pray  the  conrt  to  instruct  the  juiy  that  there  is  no 
eyidence  upon  which  the/  can  find  a  yerdict  for  the  plaintiff.  This  is  eqpy- 
alent  to  a  oemnrrer  to  tlie  eyidence,  and  such  an  instruction  ought  to  be  giyen 
wheneyer  the  eridence  is  not  legally  suflkient  to  serye  as  a  foundation  of  a 
yerdict  for  the  plaintiff.  .Fark$  y.  Iloi$,  362. 

18.  Where  the  writ,  pleadings,  and  contract  ^ke  only  of  Frederic  D.  Conrad,  and 

the  judgment  went  against  Duiiel  Frederic  Conrad,  the  defendant,  it  was  too 
late  afiter  yerdict  and  judgment  to  assign  the  yariation  as  error.  Omrad  y. 
Orijfy,  480, 

19.  A  day  assigned  for  the  wgument,  at  the  next  term,  of  a  cause  upon  the  original 

docket  or  this  court.    Pam^htmia  y.  Wktdmg  tmd  Bebmmi  Bridge  Qm^pta^, 

20.  Tie  fifty-fourth  rule  of  tills  eourt,  requiring  an  appearance  to  be  entered  on  or 

before  the  second  day  of  the  term  next  succeeomg  that  at  which  the  case  is 
docketed,  does  not  include  an  adjourned  term;  but  applies  only  to  regular 
terms.    Larman  y.  Ihdal^i  Bony  586. 

21.  In  Texas,  the  common  law  has  been  adopted,  but  the  forms  and  rules  of  plead- 

ing in  common  law  caaes  haye  not ;  and  although  the  forms  of  proceedings 
and  practice  in  the  Stete  courts  haye  been  adopted  in  the  Distnct  Court  of 
Uie  United  Sutes,  yet  such  adoption  must  not  be  understood  as  confounding 
the  principles  of  law  and  equity ;  nor  as  authorizing  legal  and  equitable  claims 
to  be  blended  together  in  one  suit    Bamett  y.  BaftenporfA,  669. 

22.  The  Constitution  of  the  United  States  has  recognized  the  distinction' between 

law  and  equity,  and  it  must  be  obsenred  in  the  federal  courts,  although  there 
is  no  distinction  between  them  by  the  laws  of  Texas.    Jbid. 

23.  Where  a  petition  was  filed  claiming  ceruin  negroes  to  whom  tiie  defendant  set 

up  a  title  as  being  his  own  property,  and  the  jury  brought  in  a  yerdict  award- 
ing a  sam  of  money  to  the  plaintiff,  which  was  released,  and  then  the  court 
gave  judgment  that  the  plaintiff  should  recover  the  negroes,  these  proceedings 
were  irregular,  and  the  judgment  must  be  reversed.    Rid. 

24.  Tbey  cannot  be  assimilated  to  proceedings  in  chancery,  or  treated  as  such  by 
*  thfs  court.    There  is  nothing  like  a  bill  or  answer  as  prescribed  by  the  rules 

of  this  court,  nor  an^  statement  of  the  evidence  upon  which  the  judgtnent 
cOnId  be  revised.    Hjid, 

25.  The  case  most,  therefore,  be  considered  as  a  case  at  law,  the  rules  of  which  re- 

auirc  that  the  verdict  roost  find  the  matter  in  issue  between  the  parties,  and 
le  judgment  must  follow  the  verdict.    Dnd, 

26.  Here  neither  was  the  case,  and  the  error  being  patent  upon  the  records,  the 

judgment  is  open  to  revision  in  this  court  without  any  motion  in  arrest  of 
judgment  being  made  or  exoeption  taken  in  the  conrt  below.    Ibid. 

PRESUMPTIVE  EVIDENCE. 
See  EviDxiics. 

PPJZE. 

See  N£UTRAL8,  RiQiiTa  of.- 

SLAVES.  ^^         ^        ^_, 

1 .  The  increase  or  offspring  of  slaves  belong  to  the  owner  or  the  mother,    /owsr 

y.  MinriU,  375 

2.  The  hire  of  slaves  was  properly  charged  as  commencing  when  the  prior  mort- 

gagee filed  his  bill  for  a  foreclosare.    Ibid. 
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TBBA8URT-N0TES. 
1.  Whore  a  collector  received  treasury-notes  in  payment  for  dnties,  which  were 
cancelled  bj  him,  bat  afterwards  stolen  or  lost,  altered,  and  then  received  bj 
him  again  in  payment  for  other  duties,  he  is  responsible  to  the  government 
for  the  amount  thereof.     United  Statet  r.  Moraan^  154. 

3.  So,  also,  he  is  responsible,  to  a  certain  extent,  where  treasnry-notcs  were  received 

by  him  in  payment  for  dnties,  cancelled,  blit  lost  or  purloined  (without  hif 
knowledge  or  consent)  before  being  placed  in  the  post-office  to  be  retamed  to 
the  Department.    Ibil. 
Z,  And  this  is  so,  whether  the  notes  be  considered  as  money  or  only  evidences  of 
debt  by  the  Treasury  Department    Ibid. 

4.  But  the  extent,  above  mcnUoned,  to  which  his  responsibility  coeo,  is  to  be  meas- 

nred  by  a  jurjr,  who  are  to  form  their  judgment  from  the  danger  of  the  notes 
getting  into  circulation  again,  the  delay  and  inconveniencn  in  obtaining  the 
proper  vouchers  to  settle  accounts,  the  want  of  evidence  at  the  Department 
that  the  notes  had  b^n  redeemed,  or  from  any  other  direct  consequence  of  thik 
breach  of  the  collector's  bond.    lbid» 

WILLS. 

1.  Where  a  will  contained  the  following  expressions :  **  my  estate  to  be  equally 
divided  amongst  my  children,"  and  also,  ^  mv  lands  and  slaves  to  be  equally 
divided  amongst  my  children  " ;  and  had  in  it  also  the  following  clause :  "  to 
each  of  my  daughters  a  small  tract  of  land,'*  —  the  last  clause  must  be  re- 
jected as  void  and  inoperative,  and  cannot  be  used  for  the  purpose  of  showing 
such  an  ambiguity  as  would  let  in  extrinsic  testimony  to  explain  the  inten- 
tions of  the  testator.     Wecuherhea^a  Latee  r.  BaskervilUj  830. 

5.  When  such  testimony  b  introduced,  it  must  be  of  facts  unconnected  with  any 
■  general  declaration  or  wbhes  expressed  by  a  testator  for  the  disposition  of  his 

property.  In  the  present  case,  the  testimony  offered  purported  to  express 
those  wishes,  tad  was  therefore  inadmissible.    Ibid, 

3.  Where  the  Circuit  Court  instructed  the  jury  that  they  might  consider  the  acu 

of  one  of  the  daughters  and  her  husband,  in  acoulescing  in  a  partition,  and  in 
receiving  "  a  smiul  tract  of  land,"  as  a  recognition  of  the  true  construction  of 
the  will  to  be,  that  the  daughters  were  not  entitled  to  an  equal  share,  the  acts 
of  partition  being  accompanied  by  long  adverse  possession,  say  thirty  or  forty 
years,  tliis  instruction  was  erroneous.  The  daughter  was  a  minor  when  she 
married,  and  continued  covert  until  within  a  short  time  befoce  she  brought  the 
suit.  No  presumption,  arising  from  her  acts,  could  therefore  be  made  against 
her.    Ibid, 

4.  And  a  recognition  by  her,  when  freed  from  coverture,  of  a  sole  which  she  had 

made  in  conjunction  with  her  husband,  amounted  to  no  more  than  a  ratifica- 
tion of  that  particular  sale.    Ibid, 

5.  So,  also,  an  instruction  was  erroneous,  that  the  jury  might  presume  from  the 

evidence  that  there  hod  been  a  legal  partition  of  the  testator's  land  in  respect 
to  his  daughters,  by  order  of  a  court,  when  the  executor  assigned  to  them 
certain  parts  of  it  By  the  laws  of  the  State  where  the  lands  were,  such  a 
partition  was  a  judicial  act,  and  became  a  record.    Ibid. 

6.  Tne  doctrine  of  presumption  as  to  records,  or  proving  their  existence  aliunde^ 

explained.    Ibia. 

7.  In  the  present  case,  the  proof  is  that  the  partition  was  not  made  by  the  order 

of  a  court.    Ibid. 

WBIT8  OF  ERROR. 
Where  a  case  is  brought  np  by  an  appeal  from  a  judgment  on  the  common  law 
side  of  the  Circuit  Court,  instead  of  by  a  writ  of  error,  it  must  be  dismissed. 
Bwint  y.  Ramsey ^  185. 
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